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PROCEDURAL HISTORY AND FACTS
1. On or about November 3, 1999, Michadl Green wasarrested for sdlling cocaine to an undercover
Jackson police officer. Green was indicted for sdle of cocaine within 1000 feet of apublic park. Prior to
trid, he filed amotion to dismiss due to double jeopardy and dso a motion to dismiss due to speedy trid
violations, but the motionsweredenied. A Hinds County jury convicted him of thischargein March 2001,
and he was sentenced as an habitud offender to servethirty years imprisonment without the possibility of
parole or early release. His sentence was not enhanced because the trid court found the State hed failed
to prove the sde was within 1000 feet of a public park. Green's post-trid motion for judgment
notwithstanding the verdict or in the dternative anew tria was denied, and he now gppedlsto this Court.
92. On apped, Green argues the following: (1) he was denied a speedy trid; (2) the trid court erred
in dlowing evidence of other crimes and in falling to require alimiting indruction; (3) the trid court erred
inadmitting the cocaine into evidence when achain of custody was not established; (4) thetrid court erred
inrefusng certain ingtructions concerning alesser-included offense; (5) the sentenceimposed isexcessive;
and (6) theverdict was againgt the overwheming weight of the evidence. Finding no error with any of these
issues, we affirm.
DISCUSSION OF THE ISSUES

. WASTHE APPELLANT DENIED THE RIGHT TO A SPEEDY TRIAL?
113. With his first issue, Green argues the trid court erred in denying his motion to dismiss due to
violation of his congtitutiond right to a Speedy trid.

Review of a speedy trid clam encompasses the fact question of whether the trid delay

rose from good cause. Under this Court's sandard of review, this Court will uphold a

decison based on substantial, credible evidence. |f no probative evidence supports the
trid court's finding of good cause, this Court will ordinarily reverse. The dtate bears the



burden of proving good cause for a speedy tria delay, and thus bears the risk of
non-persuasion.

Deloach v. State, 722 So. 2d 512 (112) (Miss. 1998) (citations omitted).

14. The United States Supreme Court in Barker v. Wingo, 407 U.S. 514 (1972), employed a four
pronged bal ancing test in determining whether adefendant had been deprived of hisright to afair trid. The
four prongs are: (1) length of delay, (2) the reason for the delay, (3) the defendant's assertion of hisright,
and (4) prgudice to the defendant. Arthur v. State, 735 So. 2d 213 (111) (Miss. 1999). We look to
these factors as they apply to Green's case.

5. Green's condtitutiona right to speedy trid attached at the time of his arrest, which was November
3, 1999. From that date to the date of tria on March 1, 2001, 482 days or 16 months passed. The
supreme court has said that adelay of more than eight monthsis presumptively prgudiciad. Del.oach, 722
So. 2d at (1116). Thisfactor weighsin Green's favor.

T6. The second factor requires that we look to the reason for the delay. "Once thereis afinding that
the delay is presumptively prgudicia, the burden shifts to the prosecution to produce evidence justifying
the delay and to persuade thetrier of fact of the legitimacy of these reasons” Deloach, 722 So. 2d at
(T17). Neither sdefiled any mations for continuance, nor is there any specific accounting given for the
delay. "Where the defendant has not caused the delay and the State does not show good cause for that
delay, this Court weighs this factor againgt the prosecution.” Leev. State, 759 So. 2d 1264 (121) (Miss.
Ct. App. 2000). We count this factor against the State.

17. The third factor concerns the defendant's assertion of his right to a speedy trid. Green filed his
moation to dismissfor violation of hisright to speedy trid the day beforetrid. "A defendant 'has no duty to

bring himsdf totrid . . . . Still he gains far more points under this prong of the Barker test where he has



demanded aspeedy trid." Brengettcy v. State, 794 So. 2d 987 (1117) (Miss. 2001). In Perry v. State,
637 S0. 2d 871 (Miss.1994), the supreme court noted that a motion for dismissa based on violation of
right to speedy trid and a demand for speedy trid are not equivaent, with regard to the Barker andyss.
Perry, 637 So. 2d at 875. Seealso Adamsv. State, 583 So.2d 165, 169-70 (Miss.1991) (holding that
demand for dismissal coupled with demand for ingtant trid is insufficient to weigh third Barker prongin
defendant's favor where motion came after bulk of delay had elapsed). Here, we have no indication that
Green ever filed amotion demanding a speedy trid, only that he filed a motion to dismiss prior to trid.
18. In Spencer v. State, 592 So. 2d 1382 (Miss. 1991), the supreme court stated the following:

Thethirdfactor intheequationisafforded "strong evidentiary weight." "Weemphasizethat

falure to assart the right will make it difficult for a defendant to prove that he was denied

aspeedy tria." Spencer's first and only assertion of hisright to a speedy trid came only

one day prior totrid . . . . Thiswas 535 daysfollowing arrest . . . . [A] defendant has no

duty to bring himsdlf to trid. Further, the right to a speedy trid is not waived by slence.

HOWEVER, thisdoes not mean that the defendant has no responsibility to assert hisright.

Thethird Barker factor weighs againg [the defendant].
Spencer, 592 So. 2d at 1387-88 (citations omitted). For the reasons stated, we find the third factor
weighs agang Green.
T9. The fourth factor concerns prejudice suffered by the defendant. This includes prgudice in
preparing his defense and loss of liberty he suffered due to the delay. Perry, 637 So. 2d at 876. "The
Supreme Court has identified three main considerations in determining whether the accused has been
prejudiced by lengthy ddlay: (1) preventing ‘oppressve pretrid incarceraion;' (2) minimizing anxiety and
concern of the accused; and (3) limiting the possbility that the defense will be impaired.” Jefferson v.
State, 818 So. 2d 1099 (121) (Miss. 2002). Green makes many broad claims concerning prejudicewhich

resulted due to delay; however, the only specific way Green dleges hewas prejudiced was hewas "jailed

for eighteen months without trid, [and] he was aso unable to adequately prepare his case as it had been



impaired, 'skew[ing] the fairness of the entire sysem.” He cites the point that witnesses often cannot be
located after long delays, but hefallsto dlegethat thiswasthe Stuationin hiscase. We dso recognize that
once Green was arrested on the current charge, the probation he was serving for a prior crime was
revoked five months after his arrest, causng him to be incarcerated where he would not have been
otherwise snce he paid bail to get out of jail onthe current charge. Green hasfailed to show any prejudice,
and this factor weighs heavily in favor of the State.

9110.  Qur find obligation under Barker isto weigh the factors. "The baancing test set forth in Barker
must be gpplied on acase by case bassunder the particular factsof the case under condderation.” Birkley
v. Sate, 750 So. 2d 1245 (130) (Miss. 1999). Wefound two factorsto weighin Green'sfavor, and two
factors to weigh in the State's favor. While acknowledging that the length of delay was presumptively
prgudicid and that the State offered no legitimate reason for the delay, we baance these findings with the
fact that Green faled to demand a speedy trid and, importantly, failed to show any resulting prgjudice.
Viewing the totdity of circumstances, we find that Green'sright to speedy trial was not violated. Thereis
no merit to thisissue.

II. DID THE TRIAL COURT ERR IN ALLOWING EVIDENCE OF OTHER
CRIMES AND IN FAILING TO GIVE A LIMITING INSTRUCTION?

11. Green next argues that the State should not have been permitted to introduce evidence of Green's
past crimina higory, and a limiting ingruction should have been given in this regard. Green recdls the
following exchange between the prosecutor and Officer Virgil Finley:
PROSECUTOR: Okay. When you were listening to the transaction between the
undercover [officer] and the sugpect, isthere anything about the transmisson that you were

hearing that you thought was unique?

OFFICER FINLEY: Pretty much the whole conversation. Firg off, just by the audio
we had the genera idea who the suspect was.



PROSECUTOR: How was that?

OFFICER FINLEY: From dedlingswith him in the past.

Theresfter, Green objected and moved for a migrid. Green argued that this information was highly
prgudicid and was presented to the jury without the court's opportunity to conduct a M.R.E. 403
balancing test. The prosecutor argued that she was questioning the officer to identify Green, whichiisan
exception under M.R.E. 404. The judge denied the motion for midtrid.

"This Court has repeatedly hdd that the granting of a motion for a midrid is within the

sound discretion of thetrid judge.” The reviewing court recognizes that the trid judge is

in the best pogition to determine whether an objectionable remark hashad any prgudicid

effect. For this reason, the trid court is alowed congderable discretion in determining

whether aremark was o prgudicid thet it warrantsamigtrid.
Shipp v. State, 749 So. 2d 300 (1113) (Miss. Ct. App. 1999) (citations omitted). We note that the judge
did not admonish the jury to disregard the statement, nor was any limiting ingtruction given; however, we
find this error to be harmless.
112. InMcKeev. Sate, 791 So. 2d 804 (123) (Miss. 2001), the officer testified that in the course of
his admission, the defendant stated that he needed help because he was il on crack cocaine. Defense
counsd immediately objected and moved for a migtrid, but the court overruled both motions. 1d. In
McKeg, the trid court did not conduct the baancing test, nor did it offer to give a limiting instruction
regarding the crack cocaine statement; nonethel ess, the supreme court found this error to be harmless. |d.

An error is harmless when it is apparent on the face of the record that afair-minded jury

could have arrived a no verdict other than that of guilty. This Court has previoudy held

that "[w]here the prgjudice from an erroneous admission of evidence dimsin comparison
to other overwheming evidence, this Court has refused to reverse.”



McKee, 791 So. 2d at (124) (citations omitted).

113. Inthepresent case, inlight of the overwheming weight of evidence in support of the verdict, we
find that any error which occurred as aresult of Officer PAmer's statement was harmless. The evidence
presented included a videotape of the transaction, Green's admission to the present charge (dthough he
only admitted to sdling a"dummy” wax piece of cocaine, not ared one), and testimony from officerswho
participated in the surveillance efforts. As occurred in McKee, we aso recognize that the defendant
voluntarily referred to his own past convictions. McKee, 791 So. 2d at (126). We find no merit to this
issue.

I1l. DID THE TRIAL COURT ERR IN ADMITTING THE COCAINE INTO
EVIDENCE?

14. Green arguesthat thetrid court erred in admitting the cocaine into evidence because the chain of
custody was not established. Specificdly, Green points out that Officer Brad Harris, who purchased the
rock from Green, testified that he did not write anything on the plastic bag containing the rock, nor on the
tag attached to the bag. Additiondly, Harristestified that the substancein the bag, which was severd smal
rocks, did not resemble the substance he purchased from Green, which was one rock and which Harris
had stated on the videotape he thought was "bunk™ or fake crack. The State counters that Green has
offered no evidence of tampering asto show thetria court abused its discretion in admitting the rock into
evidence.

715.  Green cites our sandard of review from Tranv. State, 785 So. 2d 1112 (15) (Miss. Ct. App.
2001):

The test for chain of custody isto find out whether there is any pogtive indication that the

evidence has been tampered with or substituted. Whether conclusive evidence exists of
any tampering or subdtitutionsiis left in the discretion of the trid court. This Court must



review the decison of the trid court regarding this matter by ascertaining whether such
discretion was abused.

(atations omitted). Reviewing the tesimony presented, we find no pogtive indication of tampering or
subdtitution. Officer McGowan testified that Officer Harris gave the rock to him and then put it in a bag.
Officer McGowan ds0 tedtified that, without removing the rock from the bag, he used a field test kit to
determine that cocaine was present in the rock. Officer McGowan then sedled the bag, filled out the tag
and ddivered it to the evidence technician. He tedtified that he turned over the bag containing one rock,
but that it was not unusud for the rock to break apart during testing. Using thetest from Tran, Green has
shown no evidence of tampering or subgtitution as would have provided thetrid court any judtification for
ruling any differently than it did. As such, we find no abuse of discretion.

IV. DID THE TRIAL COURT ERR IN REFUSING TO GIVE A LESSER-
INCLUDED OFFENSE INSTRUCTION?

116. Greenrequested at trid that the court give two ingructionswhich directed thejury that they could
find him guilty of alesser-included offense. Specificaly, Green defendsthat, a most, hewasguilty of "fase
representationof substance,” in violation of Miss. Code. Ann. 8 41-29-146 (Supp. 1999), which prohibits
sdeof afakedrug. He basesthis defense on Officer Harrisstestimony that, upon sale, Harris stated that
a firgt he thought Green had sold him a piece of wax or "bunk” disguised as cocaine, Snce the rock was
wet like bunk often was. Thiswas Green's only evidence in support of his theory of defense, in addition
to his own testimony that the rock sold was fake.

When examining jury ingructions refused by the trid court, we look at the evidence from

the view of the party requesting the indruction. A party hastheright to have histheory of

the case presented to the jury by ingtructions, provided that thereis credible evidence that

supports that theory. The lower court enjoys considerable discretion regarding the form

and substance of jury indructions. The principa concern is that the jury was farly
instructed and that it understood each party's theory of the case.



Brown v. State, 768 So. 2d 312 (19) (Miss. Ct. App. 1999) (citations omitted). Concerning a lesser-
included offense ingruction, we look to the generd rule:
"If a'rationd’ or a reasonable jury could find [the defendant] not guilty of the principa
offense charged in the indictment yet guilty of the lesser-included offense” then the lesser
included offense ingtruction should be granted. A lesser included offense indruction is
warranted only where thereis an evidentiary bassfor it.
Davis v. State, 684 So. 2d 643, 656-57 (Miss. 1996). Whether or not credible evidence existed to
support Green's theory is of no matter since his requested ingtruction incorrectly stated that fase
representation of a substance is alesser-included offense of sde.
717.  The crimeswith which Green was charged included sdle of cocainein violation of Miss. Code Ann.
§ 41-29-139 (Rev. 2001), and Miss. Code Ann. § 41-29-142 (Rev. 2001), which allowed the sentence
to be enhanced for sale within 1000 feet of a city park. The "prohibition of sae' statute includes the
following explandtion of dements
[1]t is unlawful for any person knowingly or intentiondly: (1) To sel, barter, transfer,
manufacture, distribute, dispense or possess with intent to sdl, barter, transfer,
manufacture, distribute or dispense, a controlled substance; or (2) To create, s, barter,
transfer, distribute, dispense or possesswithintent to creete, sall, barter, transfer, distribute
or dispense, a counterfeit substance. . . .
Miss. Code Ann. 8§ 41-29-139 (Rev. 2001). Green claims that he was, at mog., guilty of sdling a feke
rock of cocaine, in violation of Miss. Code Ann. § 41-29-146 (Rev. 2001), which gates, (1) It shall be
unlavful for any person to sel, produce, manufacture, or possess with the intent to sdll, produce,
manufacture, distribute or dispense any substancewhichisfasely represented to be acontrolled substance
or which isfalsaly represented to be a counterfeit substance as defined in section 41-29-105. . . ."

M18. We have discussed when one offenseis alesser-included offense of ancther:

In Sanders v. State, 479 So. 2d 1097, 1108 (Miss. 1985), the Mississippi Supreme
Court set out the test for determining whether one offense is a lesser-included-offense of



another. "[I]n order to authorize [a lesser- included-offense] ingtruction the more serious
offensemugt include dl the dements of the lesser offense, that is, it isimpossibleto commit
the greater offensewithout a the same time committing thelesser included offense™ Thus,
possession of pargphernalia may be a lesser-included-offense of possession of cocaine
only if dl of the dements of possesson of pargpherndiadsoinclude dl of the e ements of
possessionof cocaine. Thereisno comparison between thetwo. The State need not prove
possessionof drug pargpherndiato convict for possession of acontrolled substance. Each
offense has dements which are unique to that offense and exclusive to the other. Because
possession of pargpherndiais not alesser-included-offense of possession of cocaine no
lesser-included-offense indruction can be given. Shannon was not entitled to a
lesser-included-offense ingtruction.

Shannon v. State, 739 So. 2d 468 (110) (Miss. Ct. App. 1999)(citations omitted). Here, proof of
Green's guilt of the dements for sde of a controlled substance would not congtitute proof of the eements
of false representation. Thus, alesser-included instruction was not judtified.

119.  Onrehearing, Green now arguesthat hispoint actualy included the related doctrine of lesser, non-
included offense ingructions. Thisdoctrineis of fairly recent origin. In the case that crested it, the Court
noted among the reasons for alowing an ingruction on an offense that is not included within the charged
offense but which arose out of the same operative facts, was “the enormous disparity in maximum
punishments’ in the two potentia offensesin that case:

Whether smple assault is formaly a lesser included offense to rape is not the point. We
have before us a continuing factua scenario bracketed by ardatively brief period of time
on the evening of November 2, 1985. The facts suggest that Griffin may have been guilty
of at least two possible courses of crimina conduct: rgpe and smple assault, the latter
carying a maximum pendty far less than the former. As the jury may on these facts
reasonably have found Griffin guilty of Smple assault but not guilty of rape--without any
incongstency in evidentiary or ultimate findings, it follows that Griffin was of right entitled
to have the jury ingructed on the lesser offense of Smple assault. [in afootnote, the Court
sad “Any possible concern that smple assault, because technicaly not a lesser included
offense, isnot within theindictment for rapedisspates.”] Becausethe Circuit Court refused
that ingtruction, and because of the enormous disparity in maximum punishments between
rape and smple assault, we find the error of reversible proportions.

Griffin v. State, 533 So.2d 444, 447-448 (Miss. 1988).

10



920.  Greenon rehearing arguesthat our origina opinion in this caseignored this corollary to the lesser-
included offense principle. Therewas areason that weignored it, and that was because the argument was
amost imperceptible on appea and nonexistent below.
921. Theissue asdescribed in the origind apped briefs wasthat error occurred in denying “the lesser-
included offensg’ ingruction. Of the nine cases that Green cited on the point, seven dedt with lesser-
included offenseingructions.  The argument takes up more than eight pages of the brief. The only time
that Green shifted from lesser-included offenses to what heis now arguing on rehearing wasin the middle
of one paragraph near the end of his argument:

Thisright [to have the defendant’ s theory of the case explained to jury] entitled Green to

have the jury indructed regarding any offense carrying a lesser punishment arising out of

a common nucleus of operative facts with the scenario giving riseto the chargelad inthe

indictment. Mease [v. State, 539 So. 2d 1324,] 1329-1334 [(Miss. 1989)]. See also

Griffin v. State, 533 So. 2d 444 (Miss. 1988).”
122.  The Mease case containsalesser offenseissue. Griffinisthesemina caseonlesser, non-included
offense ingructions, and we have quoted from it above.
123. Regardlessof whether theissuereceived brief mention on gpped, itisnot properly before usunless
the matter wastimedy raised at trid. Thetrid judge may not be put in error for not accepting an argument
that was not made. Moawad v. State, 531 So.2d 632, 634 (Miss.1988). The ingtruction conferencein
thistrid began with the judge' s noting what requested ingtructions that he was granting and whichhewas
denying. Apparently this wasaprdiminary decison made by the judge without any prior argument. Then
he asked for objectionsto hisrulings. Green’s counsd said that thiswas aproper “lesser included offense

indruction.” Then he made the following argument about the offense of falsaly representing something to

be a controlled substance:

11



That would be alesser included offense ingtruction of sale of a controlled substance, and

our Supreme Court has said clearly that if thereis any bassin the evidence from which a

jury could conclude a particular lesser included offense ingtructionverdict, then the Court

should a least give the jury that option.
724. Counsd next explained how Green had put evidence before the jury that what he sold the
undercover officer was not redlly cocaine but waswhat he called a* dummy” substance. Oncethe verdict
of guilt was returned, Green argued the need for alesser, non-included offense ingruction in his pog-trid
motions. That does not cure the problem that when instructions were being proposed and the judge asked
if therewas an objection to the denid of the rlevant ingtruction, counse raised with thejudge only theissue
of lesser-included offense ingructions. “Objections to jury instructions made after the jury hasreturned a
verdict and been discharged is smply too late” Barnett v. State, 725 So.2d 797, 801 (Miss.
1998)(objection first raised in motion for new trid). The only way to remedy an indruction defect at that
time would be to order anew trid.
125. Itisevident that at tria when theissue was still addressable, Green presented the matter strictly as
alesser-included offenseissue. Counsd did not say anything about a non-included offense that arises out
of the "common nucleus of operative fact" until the jury had been discharged.
726. Whether the trid judge should have granted such an ingtruction had the principle of such casesas
Griffin been raised has therefore not been preserved for our review. In light of the laboratory results
indicating that the substance was cocaine, we do not find that the absence of the ingtruction was such a
sgnificant matter asto riseto the leve of plain error.

V. WASTHE SENTENCE IMPOSED ON THE APPELLANT EXCESSIVE?

727. Greenwas sentenced to servethirty years imprisonment as an habitua offender, and he complains

on gpped that this sentenceis excessive for sde of asingle rock of cocaine, which he cdlsa"”smal-time'

12



offense. He cites to federa law from Cdifornia and statutory law from Alabama in support of his
contentionthat his sentencewasexcessve. See Andradev. Attorney Gen'l of California, 270 F.3d 743
(9th Cir. 2001)2 and Ala. Code §§ 13A-12-211 (2001), 13A-5-6 (1977), 13A-5-9 (1977). We look
to Mississppi law for our standard of review on thisissue.

"As a generd rule, a sentence will not [be] disturbed on gpped s0 long as it does not

exceed the maximum term alowed by satute” When the trid judge does impose a

sentence within these statutory guidelines . . . the sentence will usudly be upheld and will

not be thought to invokethe Eighth Amendment right againgt cruel and unusud punishment.
Maldonado v. State, 796 So. 2d 247 (147) (Miss. Ct. App. 2001) (citations omitted).
728. Greencitesto Solemv. Helm, 463 U.S. 277 (1983), in asking that we perform the three-part
proportiondity test to determine if his sentence was proportiona to his crime. However, prior to
conducting such andysis, we must first determine whether an inference of gross disproportiondity exigts.
Bell v. State, 769 So. 2d 247 (110) (Miss. Ct. App. 2000). We do not find such inference exigts here.
Greenwas sentenced to the maximum alowable by law because he was an habitua offender, having twice
previoudy been convicted of sale of cocaine. In Boyd v. State, 767 So. 2d 1032 (19) (Miss. Ct. App.
2000), this Court found that a sentence of thirty years without the possibility of parole for the sde of
cocaine was not cruel and unusua punishment where the defendant was a habitua offender with prior
convictionsfor burglary, grand larceny, and cocaine possesson. Also, in Bell this Court upheld the trid
court's sentence of thirty years as an habitua offender for the defendant who was convicted of sde of

cocaine. Bel, 769 So. 2d at (1116). Wefind no abusein thejudge's discretion in sentencing Green within

gautory guidelines, and we affirm on thisissue.

2U.S. Supreme Court granted certiorari on April 1, 2002, granting ora argument. See Lockyer
v. Andrade, 122 S.Ct. 1434 (2002) (memo), argued November 5, 2002. U.S. Supreme Court
reversed in Lockyer v. Andrade, --- U.S. ----, (U.S. Mar 05, 2003) (NO. 01-1127).

13



VI. WAS THE VERDICT AGAINST THE OVERWHELMING WEIGHT AND
SUFFICIENCY OF THE EVIDENCE?

129. Greenfindly arguesthat thetrid court erred in denying hismation for directed verdict at the close
of the State's case-in-chief and in denying his motion for judgment notwithstanding the verdict or in the
dternative anew trid. We look to our standard of review with regard to both the weight and sufficiency
of the evidence.

A motion for a new trid will be granted when the weight of the evidence is 0
overwhelming that an unconscionable injustice would result if anew trid isnot granted. It
iswdl established that matters regarding the weight of evidence are to be resolved by the
jury. Assuch, our scope of review islimited in congdering chalengesto the weaght of the
evidence. In determining whether ajury verdict is againg the overwheming weight of the
evidence, this Court must accept as true the evidence presented as supportive of the
verdict, and we will disturb a jury verdict only when convinced that the circuit court has
abused its discretion in faling to grant a new trid or if the find result will result in an
unconscionableinjudtice.. . . .

A directed verdict and judgment notwithstanding the verdict both attack the sufficiency of
evidence. Our tandard of review with regard to motions chalenging the sufficiency of the
evidenceiswell established. When reviewing the quantum of the evidence presented at tria

on this matter, the question is whether reasonable and fair-minded jurors could have only
found the defendant not guilty of the charges, wherein the present casethe jury found him

Quilty.
Danner v. State, 748 So. 2d 844 (117-8) (Miss. Ct. App. 1999) (citations omitted).
130.  Firgt, concerning theweight of the evidence, weexaminewhether or not an unconscionableinjustice
would result were we to alow the verdict to sand. Reviewing the evidence in a light favorable to the
verdict, wefind that those officersinvolved testified asto the transaction, the substance sold tested positive
for the presence of cocaine, and Green himsdlf testified that he did indeed sdll the substance to the
undercover officer. Thesefactsall support the verdict; thus, wefind the judge did not abuse hisdiscretion

in denying Green's motion for new trid.

14



131.  Concerning the sufficiency of the evidence, we look to Green's request for directed verdict at the
close of the State's case-in-chief and aso to his motion for judgment notwithstanding the verdict in
determining whether reasonable and fair-minded jurors could have only found Green not guilty. Reviewing
the evidence presented at trid, wefind that the jurors certainly hed sufficient evidence to find Green guilty,
induding the officers testimony, the videotape of the transaction and the confirmation that theitem sold did
contain cocaine. We find no merit to thisissue.

132. THE JUDGMENT OF THE HINDS COUNTY CIRCUIT COURT OF CONVICTION
OF SALE OF COCAINE AND SENTENCE OF THIRTY YEARSIN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS AS AN HABITUAL OFFENDER IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE TAXED TO HINDSCOUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ.,BRIDGES, THOMAS, IRVING,
MYERSAND CHANDLER, JJ., CONCUR. GRIFFIS, J., NOT PARTICIPATING.
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