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WALLER, JUSTICE, FOR THE COURT:
1. The Stephen D. Lee Foundation, a non-profit corporation, filed acomplant to confirmlessehald
title againg Secretary of State Eric Clark reguesting that alease entered into between the Foundation and
the Board of the Columbus Municipa Separate Schoal Didrict covering certain Sixteenth section property
be confirmed and retified. The Lowndes County Chancery Court entered summeary judgment in favor of
the Foundation thereby raifying the leese. The Secretary of State gppeds. Finding the subject lease

uncondtitutiond and created under an improper gatutory scheme, we reverse and render.



FACTSAND PROCEDURAL HISTORY

2. The property with which we are concerned is Stuated on Square 17 north of Man Street in the
City of Columbus which is part of Section 16, Township 18 South, Range 18 Wes, Lowndes County,
Missssppi. In 1835, the Trusteesof Franklin Academy leased the property to David Wright for 9 years
and renewableforever. Onduly 15, 1916, the hersof Stephen D. Lee, sucoessorsintitleof David Wright
and holdersof the sixteenth section leasehald title, conveyed the unexpired term of their 99-year renewable
forever lease dated August 1, 1821, covering Square 17 to the City of Columbus for the use of the
Columbus Separate Schoal Didtrict. On July 23, 1920, seven days prior to expiration, theMayor and City
Coundl of Columbus, as successors to the Trustees of Franklin Academy, executed a 99-year renewd
lease on the property in favor of the City of Columbus for the use of  the Columbus Separate Schoadl
Didrict on which was condructed the Stephen D. Lee High School and Stephen D. Lee Junior High
Schoal. These schoal buildings were atached to a preexiging sructure on the property, namdly, the
Stephen D. Lee home built in 18472

3. OnDecember 14, 1959, afire destroyed thetwo school buildingsand heavily damaged thehome
Having no nesd for the Lee home and no intention of rebuilding the schoal buildings and recognizing the
potentid lighility of having a fire-dameged structure in town, the Trustees of the Columbus Municipa
Separate School Didtrict leased the home on October 11, 1960, to the Stephen D. Lee Foundation, an

entity formed by the Assodiaion of the Presarvation of Anttiquities of Columbusand Lowndes County and

The 99-year term was to begin from the "dating from the first leasing of lots. . . " 1830 Miss.
Laws 14th Sess,, ch. II.

The Foundation describes the home as "an antebellum residentia structure with historic
Itdlianate architecture which aso served as the home of Genera Stephen D. Leg, the first President of
Missssppi State Universty.” The homeisadso aNationd Historic Landmark.

2



the Lowndes County Higtoricd Society to presarvethehome. Thelease, purportedly entered into pursuant
to Miss. Code Ann. 8 37-7-473, provided for the nomind rentd fee of $1.00 per year for five yearswith
certain renewd rights.

4. OnApil 2, 1997, the City of Caumbus, holding leasehold title by virtue of the 1920 renewd,
quitdamed itsinterest in dl of Square 17, except for the portion on which the Columbus-L owndes Public
Library is Stuated, to the Board of Trugtees of the Columbus Municipa Separate Schoal Didrict. The
Board then, by resolution dated March 15, 1999, entered into a five-year lease with the Foundation
begining April 1, 1999, at $1.00 per year and renewablefor one additiond term of fiveyears Thelease
expredy provided: "Lessor does hereby lease and rent unto Lessee, as a donation pursuant to Miss.
Code Ann. 88 37-7-47 7 through 37-7-483, the |and onwhichthe Stephen D. LeeHome, [d¢] islocated,
suchland being dassfied ‘commerdd land' under the Sixteenth Section Law of the State. .. " (emphesis
added).

1.  After correspondence between the respective counsel for the Secretary of State and the School
Didtrict regarding thelegdity of the March 15 lease came to animpasse, the Foundation filed its complaint
to confirm leasehold title on July 30, 1999. When dl of the chancdlorsin Lowndes County recused
themsdves, we gppointed Judge Jason H. Hoyd, X., to serve as specid judge. The Foundation then
amended its complaint, adding that the home was the equitable property of the Foundation and that the
leesing of the property wasin furtherance of the educationd purposes of the School Didrict.

6.  TheColumbusMunicipd Separate School Didtrict wastheredfter joined as an indispensable party

on June 15, 2001. The School Didtrict responded that the lease was based on condusions recited in its

3Thereis no Miss. Code Ann. § 37-7-47, so we assume the lease meant to refer to Miss.
Code Ann. 8§ 37-7-471.



March 15, 1999, minutes with respect to the adequacy of consideration and that the actions of the School
Didrict are presumed vdid.
7. TheFoundaion moved for summary judgment on November 28, 2001, arguing the indant lesse
wasakintothelessesa issueintheLipscomb v. Columbus Municipal Separate School District,
1996 WL 671715 (N.D. Miss July 23, 1996), rev'd, 145 F.3d 238 (5th Cir. 1998), aff'd, 269 F.3d 494
(5th Cir. 2001), federd litigation and requesting ratification of the lease agresment and confirmation of
leesshald titte. Thetrid court granted the Foundation's motion for summeary judgment and held:
Asthe Court previoudy found, initsOrder of February 1, 2000, theonly materid question
of fact remaning is whether or not the compensation provided is conddered to be
adequate. . . . Spedficdly, the Court finds that the restoration and renovaion of the
StephenD. Leehome it's[d¢] maintenance asamuseum and dvic, soda and community
center; and the continued maintenance and operation of the property for cvic benefit
condtitutes adequate congderaion.

The Secretary of State now gpped s the grant of summary judgment.

STANDARD OF REVIEW

18.  Weemploy ade novo sandard when reviewing whether atrid court properly granted summeary

judgment. Conrod v. Holder, 825 So. 2d 16, 18 (Miss. 2002); Stewart v. Hoover, 815 So. 2d 1157,
1159 (Miss. 2002); Bond v. Marion County Bd. of Supervisors, 807 So. 2d 1208, 1213 (Miss.
2001); Certain Underwritersat LlIoyd's of London v. Knostman, 783 So. 2d 694, 697 (Miss.
2001).

DISCUSS ON




19. Thesdeissuerasad by the Secretary iswhether thetrid court erred in granting the Foundation's
moation for summary judgment on the premise that the March 15, 1999, lease was based on adequate
condderation and was vaid.
110. The leasng of Sxteenth section lands is predominantly governed by two provisons of the 1890
Mississppi Condtitution.* Section 211 provides the time limits on Sixteenth section leeses

TheLegidature. . . shdl provide that the Sxteenth section lands reserved for the support

of township schoadls, except as hereingfter provided, shdl not be sold nor hdll they be

leasad for alonger term than ten (10) yearsfor lands Stuated outsde municipditiesand for

lands stuated within muniapdities for alonger term than ningty-nine (V) yeass. . . .
Miss Cond. art. 8, 8 211 (1890). In addition, Section 95 provides

Lands beonging to, or under the contral of the state, shall never be donated directly

or indirectly, to privete corporaions or individuas, or to ralroad companies. Nor shdll

such land be sold to corporations or assodiaions for aless price then thet for which it is

ubject to sdeto individuds.
Miss Cong. art. 4, § 95 (1890) (emphasis added).
f11.  Sixteenth section landsin generd are regulated by Miss. Code Ann. 88 29-3-1t0 -183 (Rev.
2000 & Supp. 2002). Theselandsarehddintrugt for the bendfit of public schools under the management
of the respective boards of education and supervison of the gate land commissoner (now the Secretary
of Sate). Miss Code Ann. 8 29-3-1(1). The boards are under the affirmative obligation to "assure that
adequate compensationis recalved for dl uses of the trust lands, except for uses by the public schools”

Id.

“For acomprehensive analysis of the history of Mississippi's Sixteenth section regime by the
United States Supreme Court, this Court, and academic commentary, see Papasan v. Allain, 478
U.S. 265, 106 S. Ct. 2932, 92 L. Ed. 2d 209 (1986); Estate of Brown, 624 So. 2d 77, 79-83
(Miss. 1993) (quoting Papasan); C. Maison Heidelberg, Closing the Book on the School Trust
Lands, 45 Vand. L. Rev. 1581, 1584-91 (1992).
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112. TheBoad of Trusteesleased the Lee home and the land onwhichit isStuated pursuant to Miss
Code Ann. 8 37-7-471. Chepter 7 of Title 37 establishesthe organization and authority of schodl districts
and the boards of trustees of schoal didtricts. Sections 37-7-451 through 37-7-457 provide the primary
method of digoosing property nolonger needed for school purposes. Land or buildingsowned by aSchool
Digtrict may be sold via sedled bids with the property going to the highest bidder for cash. Miss Code
Am. §37-7-455. Y13. Inaddition, Sections 37-7-471 through 37-7-483 providefor an dternative
method of digposition. Under Section 37-7-471, school boards may dispose of land or buildingsif doing
0 will serve certain Sated objectives

Whenever the school board of any schodl didtrict shdl find and determine, by
resolution duly and lawfully adopted and oread upon its minutes (a) that any school
building, land, property or other school fadlity isno longer needed for school or
related purposes and is not to be used in the operation of the school s of the
district, (b) thet the sde of the property in the manner atherwise provided by law is not
necessxy or desrable for the finendd wdfare of the schodl didrict, and (c) thet the use
of the schoal building, land, property or other schodl fadility for the purpose for which it
isto be sold, conveyed or leased will promote and foster the development and
improvement of the community in which it is located and the civic, social,
educational, cultural, moral, economic or industrial welfare thereof, the
school board of such schoal didrict shall be authorized and empowered, initsdiscretion,
and upontheconditionssat forthin Section 37-7-477, tosel |, convey, | ease or otherwise
digoose of samefor any of the purposes st forth herein. Such sde, conveyance, leese or
other digpodition shal bemade upon suchtermsand conditionsand for such condderation,
nominal or otherwise, as the school board may, in its discretion, deem proper in
congderdtion of the benefits which will inure to the school district or the
community in which the schodl building, property or other fadility is located by the use
thereof for the purposefor whichit isto be sold, conveyed, leased or otherwise disposed
of.

(emphasis added). The Board's minutes authorizing the lease tracks the language of Section 37-7-471.

114.  However, wefind compdling the Secretary of Statesargument thet Chapter 7 of Title 37 doesnat

pemit school boards to digpose of sixteenth section lands. The only reasonable interpretation of these



dautesisthet they goply to property to which the school didtrict actudly holdstitle Schodl digtricts do
not hold titleto Sixteenth section lands; rather, titleto trugt landswas granted by the federal government to,
and resdesin, the State. Hill v. Thompson, 564 So. 2d 1, 6 (Miss. 1989) (citing Turney v. Marion
County Bd. of Educ., 481 So. 2d 770, 776 (Miss. 1985); Tally v. Bd. of Supervisors of Smith
County, 323 So. 2d 547, 549-50 (Miss. 1975); Lambert v. State, 211 Miss. 129, 137,51 So. 2d 201,
201 (1951); Pacev. State ex rel. Rice, 191 Miss. 780, 798, 4 So. 2d 270, 274 (1941); Jefferson
Davis County v. James-Sumrall Lumber Co., 94 Miss. 530, 535-36, 49 So. 611, 612 (1909);
Jonesv. Madison County, 72 Miss. 777, 800, 18 So. 87, 91 (1895)). A school didrict smply cannot
convey that which it doesnot own. Anexample of land which aschod dirict isfreeto sl or lease, even
for nomina condderationpursuant to Section 37-7-471, island thedidrict acquiresinitsown name. See,
e.g., MissCode Ann. 8§ 37-7-301(aa) (dlowing aschool board "[t]o acquirein itsown name by purchase
dl red property which shdl be necessary and desirablein connection with the condruction, renovation or
improvement of any public schod building or Sructure’).

115. Theongaing Lipscomb dassaction in federd court addresses leases of Sixteanth section lands
within the City of Columbus and provides some ussful judicid andys's pertinent to the Sephen D. Lee
Foundationlease. Lipscomb v. Columbus Mun. Separate Sch. Dist., 1996 WL 671715 (N.D.
Miss. July 23, 1996), rev'd, 145 F.3d 238 (5th Cir. 1998), aff'd, 269 F.3d 494 (5th Cir. 2001). In
Lipscomb, lesseesof gxteenth sectionlandsin Columbussought aded aration that the Secretary of Statels
atemptsat renegotiating their leasesviolated the Contract Clause, U.S. Condt. art. 1,810, d. 1. 269F.3d
a 499. The Secretary of State argued that the perpetuation of nomind rentd rates through renewas

violated Section 95 of the 1890 Missssippi Condtitution which, as Stated above, forbids the donation of



public property. 1d. TheHfth Circuit noted thet the Legidaturein 1830 authorized thetrustees of Franklin
Academy to make dl of the Columbuslesses a issuerenewableforever. | d. a 502. The act, gpproved
December 30, 1830, dated in pertinent part the following regarding renewatility:

That the Trugtees of sad Franklin Academy, be, and they are hereby authorized to lay off

and leas2ots, not to consst of more than ten acres eech, for the same time, and in like

manner, and on like condition with those in the present plan of the town of Columbus,

throughout the section; and thet said Trustees be, and are hereby authorized to make out

dl leasesfor thelotsof sad section, for ninety nine years, dating fromthefirs leesang

of latsin sad town of Coumbus renewabl e forever .
1830 Miss Laws 14th Sess,, ch. || (emphasisadded). Lesseeswere subsequently dlowed to requirethe
trustees of Columbus school landsto execute desdsfor lessthan one-fourth of oneacre. 1846 Miss Laws
ch. 143. The Lee home was condructed the next yeer in 1847.
116. TheFfth Circuit hed thet the current leesesheld by thelesseeswererenewasof pre-1890 leases,
and the voiding thereof would violatethe Contract Clause. 269 F.3d a 514. Applying Lipscomb to the
ingant case, we mugt condude that renewds of 99-year leases of Columbus schoal |ands are vdid and
immune from attack on later-enacted Section 95 condtitutiond grounds.
17. However, the Foundation was not a member of the Lipscomb class nor does the March 15,
1999, lease indicate arenewd of apre-1890, 99-year lease. See Hill, 564 So. 2d at 3 (datingthet the
"Trudeds deed conveyed 'Lat 6 and did not mention the leasehold interest nor the reservetion of the
savice dation equipment”). Theindant lease of 9xteenth section landsis subject to Section 95, and the
$1.00 per year rentd rendersthe lease voidable,
118. We have conggently invaidated leases on conditutiond grounds based on inadequecy of

congderation. See Bd. of Educ. of Lamar County v. Hudson, 585 So. 2d 683 (Miss. 1991) (finding

$150 one-time rentd for 99-year lease of 3.5 acres to be inadequate); Hill v. Thompson, 564 So. 2d



1 (Miss 1989) (finding congderation of $7.50 for 99-year lease condituted an impermissible donation);
Holmesv. Jones, 318 So. 2d 865 (Miss. 1975) (voiding lease made to superintendent of education of
150 acres at $.25 per acre per year for 25 years).

119.  Wefind the March 15, 1999, lease to the Foundetion is voidable as an unconditutiona donation,
but the facts and drcumstances surrounding its areation are distinguishable from our prior cases nullifying
suchleesesno oneredly profited financidly fromtheingant leese. Theland and homewereinitidly leesd
with the noble intention of restoring a heavily-damaged burden on the Schoal Didrict into a Nationd
Higtoric Landmark now protected by federd law. The fact remains thet the Satutesgoverning thelessing
of Sxteenth sectionlands, while gppearing unduly rigid, do endeavor to preservethe property of thetrud.
While it arguably may have been maore advantageous economicdly to demalish the Lee Home and lease
the underlying land for commerad purposes, the housewas not demolished and was subsequently restored
a grest expense

120. We expect that upon the Secrelary of State's dection to void the indant lease, the Board and
Foundationwill renegatiatealeasefor the underlying Sxteanth section land on such termsasare acogpteble
to the Secretary. It isworth noting thet inHill, we remanded for a proper gpprasd and held, "Equity
dictates, however, that while the gppraisal processis in process that gppdlee shdl have the use of the
premisesin question and the right of fird refusd of the new lease and the right to meat the best bid when
the rentd vaueisdetermined.® 564 So. 2d at 12. Thisresolutionwas subseouently afirmed and gpplied
inHudson. 585 So. 2d a 688. See Barber v. Turney, 423 So. 2d 133, 134-36 (Miss. 1982)

(explaining ppraisa procedure). Also, Miss Code Ann. 8 29-3-63(1) statesthat a"board of education

5The Secretary of State's own commissioned gppraisa determined the annual rental value of the
property to be $5,400.



gl not lesse or extend alease on land dassfied asindudrid or commerdd at an annud rentd lessthen
five percent (5%) of the current market value, exdusive of buildings or improvements not owned by the
school didrict”. Given that Section 29-3-63 dlows a rentdl amount substantialy less than the current
market vaue and assuming the Secretary's gppraisal of $5,400 per year is accurate, the Board and
Foundation should be able to arrive a an affordable rental. Asfor the Lee home, we see no reason why
the Board cannot dedareit surplus property and sdll it to the Foundation under Miss Code Ann. 88 29-3-
77 and 37-7-471 through -483°

CONCLUSON

121.  The chancdlor manifely erred in his condusion that the congderation for the lesse was sufficient
under the satutes dited. The School Board Smply head no authority to leesethe property on thetermsthat
it did. Becausethe$1.00 per year nomind rentd isinsufficient and amountsto an unconditutiond donation,
we reverse the summary judgment in favor of the Stephen D. Lee Foundation, and we render judgment
here findly dismissng the Foundaion's complaint and this action with prgudice. For the sske of dl
involved, the Secretary of State and the Board of the Columbus Municipal Separate School Didtrict should
come to a mutualy beneficdd resolution and cregte a lesse with the Foundation comporting with
condtitutiond and Satutory guiddines on fair terms given the non-profit, aivic objectives and means of the
Foundation.

122. REVERSED AND RENDERED.

PITTMAN, CJ., SMITH, PJ., COBB, DIAZ, CARLSON AND GRAVES, JJ.,
CONCUR. EASLEY, J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION.

®If the Lee homeis conveyed or leased pursuant to Sections 37-7-451 through 37-7-483, the
ingrument must provide for the automatic reversion back to the school digtrict in the event the property
isno longer used for the purpose for which it was conveyed or leased. Miss. Code Ann. 8§ 37-7-477.
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McRAE, PJ., CONCURS IN PART AND DISSENTS IN PART WITH SEPARATE
WRITTEN OPINION.

McRAE,PRES DINGJUSTICE,CONCURRINGINPART ANDDISSENTINGIN
PART:
123. 1 concur with the mgority'sfinding thet the leese is voidable but | dissent as to the andlys's used
for that finding and the finding thet equity dictates thet the Foundation be dlowed to continue its leese
pending goprasd and be given theright of fird refusa upon the execution of anew lease
124.  The sxteenth section land &t issue was restored to the hands of the Columbus School Didrict in
1997. Upon thisrestoration, no other leaseholds or prior ownership of the property acted to cut off the
rights and obligations of the school board pursuant to the State's Condtitution or Satutes. The land was
essantidly held intrugt for the benfit of the Columbus Schoal Didrict's educationd purpose. Theschool
board'sleasewhich provided for an annud rental of $1.00 with optionsfor renewa asa"donation;” which
amountsto virtud freeuseof theland; iscontrary to our States Condtitution. Section 95 of the Missssippi
Condtitution of 1890 providesin pertinent part that:

Lands belonging to, or under the contral of the date, shal never be donated directly or

indiredtly, to private corporationsor individuds, or to ralroad companies. Nor shdl such

land be sold to corporations or assodiationsfor aless pricethan that for whichitissubject

to sdetoindividuds.
Thelawisdear. The Columbus School Board could nat lawfully executealesseinfavor of the Foundetion
which purported to be a"donation.” Since the lease is contrary to law, the lease is voidable and the
Saoretary of State was proper in fulfilling his respongihilities by defending this action and in hisdam thet
the leasewasvoid. Furthermore, the $1.00 per year |easeholdisunconscionable since the purpose of such
trust of landinfavor of the schoadl didtrict isto promoatethe educational nesdsof thecommunity. The$1.00

per year lease could hardly be consdered afinancid benefit to the schodl didtrict.
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125. | dissgreewiththemgority'sfinding thet equity dictatesthat the Foundation be dlowed to continue
itslease pending gppraisd and thet then it should recaive theright of firgt refusd. The Foundation entered
the lease knowing thet it could be chalenged. It entered into the lease @ its own peril. Pending an
goprasd, the Foundation should be assessad the commercid lease rate of ather property inthe area

126.  For these reasons, | specidly concur in part and dissent in part.

12



