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IRVING, J., FOR THE COURT:

1. Mark Anthony Boose was tried and convicted of the transfer of an illegal substance. He was
sentenced to an enhanced period of twenty-five years in the custody of the Missssippi Department of
Corrections as a habitua offender. Fedling aggrieved, Boose apped's and raises the following issues: (1)

whether the trid court was in error when it denied his motion to suppress the testimony of Harold



Crossgrove, (2) whether thetrid court erred in not granting hismotion for anew trid, and (3) whether the
evidence was insufficient to support the verdict.
2. Ascertaining no error, we affirm.

FACTS
13. On Jduly 26, 2000, Officer Wdter Griffen, a policeman with the Coasta Narcotics Enforcement
Task Force, was engaged in undercover narcotics operations on the streets of Gulfport. Griffen's
automobile had a conceded surveillance camera to obtain evidence of illegd drug sdes.
14. While looking around the city’ s neighborhoods for drug deders, Griffen met afemde. When he
inquired of her as to where he could buy drugs, she got into his vehicle and directed him to the corner of
Virginiaand Harrison Streets, aplace where he could make apurchase. When they pulled up, anindividud
came to the vehicle, and Griffen spokewith him about buying some*hard” (crack cocaine). After peaking
to Griffen, the man left, walked around atrailer, and returned to the officer’ svehicle. Griffen gavethe man
$25 for the crack cocaine. Griffen then left the area, dropped the unidentified femal e off, droveto the pre-
arranged post-buy location, and turned the crack cocaine over to Officer Michael Burt who had been
monitoring the transaction from a short distance away.
15. On May 1, 2001, agrand jury of the Firgt Judicid Digrict Circuit Court of Harrison County
returned a one-count indictment againgt Boose, charging him with the transfer of a controlled substance.
Boose was aso indicted as a habitua offender.
T6. On August 15, 2001, Boose was transported to the digtrict attorney’s office in order to view a
videotape recording of thedleged sdle. Also present during thisviewing were Officer Harold Crossgrove,
Assgant Didrict Attorney Larry Bourgeois, and Shane Whitfield, an associate of Boose's counsdl, Jm

Davis. Inthe conferenceroom, Booseand hiscounsd sat acrossfrom Officer Crossgrove and Bourgeois,



witheach party facing thetelevison. Whilewatching footagefrom Officer Griffen’ sundercover sde, Boose
blurted, “See, it was't me that gave him the dope, she took it out of my hand and handed it to him. She
isMacie, my cousn.”
17. On September 19-20, 2001, the circuit court held atwo-day trial where Boose wastried for the
sdeof cocaine. Prior totrial, asuppresson hearing washeld. Boose attempted to suppress Crossgrove's
testimony regarding the statement Boose made while reviewing the videotape of the transaction. Boose
argued that this statement, as well as any testimony from Crossgrove in regard to it, should have been
suppressed because of the lawyer-client privilege or the pleanegotiation privilege. Thelower court denied
Boose’' smoation and dlowed Crossgrove stestimony. Thereafter Boose wasfound guilty of thesdeof the
cocane and sentenced to twenty-five years, without parole as a habitua offender, in the custody of the
Mississppi Department of Corrections. This gpped emanates from that conviction and sentence.
ANALY SIS AND DISCUSSION OF THE ISSUES

1. Denial of Defendant’ s Motion to Suppress Testimony of Harold Crossgrove
118. Boose's fird issue is whether the trid court erred when it denied his motion to suppress the
testimony of Harold Crossgrove about theincriminating statement that Boosemadeat thedigtrict attorney’s
office.
T9. The stlandard of review for evidentiary matters has been stated by our supreme court as follows:

The rdlevancy and admisshility of evidence are left, in large part, to the discretion of the

trid court. However, this discretion must be exercised within the confines of the

Missssppi Rules of Evidence. Reversd is proper only where such discretion has been

abused and a substantial right of a party has been affected.

Mitchell v. State, 792 So. 2d 192, 217 (195) (Miss. 2001) (citing Johnston v. State, 567 So. 2d 237,

238 (Miss.1990)).



110. Boose urgesthis Court to find that the presence of Officer Crossgrove and Larry Bourgeoiswas
necessary in order for him to view the videotape with his attorney. He explains that the arranged mesting
to view the videotape was doneto further his counsd’ s ability to render professond legd servicesto him.
Therefore, due to the necessity of Crossgrove' s and Bourgeois presence a this viewing, Boose argues
that any statements made by him are protected by the attorney-client privilege found in Rule 502 of the
Mississppi Rules of Evidence.
11. We commend Boose's counsd for a unique and nove argument. However, itisonethat is utterly
without merit. Thetrid judge did not err in dlowing the clearly spontaneous, unprovoked, and unsolicited
comment from Boose.

2. Denial of Directed Verdict, JNOV, and New Trial
12. The next issues that Boose raises concern the sufficiency of the evidence and the denid of his
moations for adirected verdict, INOV and new trid. Although achdlengeto the sufficiency of theevidence
and to the denid of anew trid implicates different standards of review, we address these issues together
because of the way they were presented in Boose's brief.
113.  Asdigtinguished from amotion for directed verdict or a INOV, amoation for a new trid asksto
vacate the judgment on groundsrelated to the weight, not sufficiency, of the evidence. Smith v. State, 802
So. 2d 82, 85-86 (1111) (Miss. 2001). Challengesto adenid of amotion for adirected verdict and to a
denid of amotionfor aJNOV arereviewed under the same standard. Wefirst review the gppropriateness
of the denial of Boose's motion for a directed verdict and for aJNOV.
14. The gandard of review of aclam that the evidence is insufficient to support the verdict requires
the reviewing court to accept dl evidence tending to support the verdict, including the inferences derived

therefrom, astrue. Deloach v. State, 811 So. 2d 454, 456 (16) (Miss. Ct. App. 2001). All evidence



favoring the defendant must be disregarded. Id. “We may reverse only where with respect to one or more
of the dements of the offense charged, the evidence so considered is such that reasonable and fairminded
jurors could only find the accused not guilty.” Id. (citing Harveston v. State, 493 So. 2d 365, 370
(Miss.1986)).

115. Boose argues that the State presented no credible evidence from which a reasonable and fair-
minded juror could find beyond a reasonable doubt that he committed the transfer of the cocaine. He
assarts that Officers Griffen and Burt could not have made an adequate identification of the person in the
videotape because of the brevity of the sdle transaction. Boose dso chalenges Officer Griffen's in-court
identification because Griffen's report faled to indicate any markings on the person from whom the
purchase was made. Boosehasadollar sign on hisright cheek. Boosefurther explainsthat Officer Griffen
indicated in Griffen'sinitia report that the suspect had a chipped or missng tooth while Boose does not.
In Boose's view, these facts compel the conclusion that the trid court abused its discretion when it failed
to grant his motion for adirected verdict/JNOV .

116. Boose discusses some of the evidence, but that evidenceisby no meansthe only evidence offered.
Quite to the contrary, substantial credible evidence was offered by the State. This evidence not only
supports the verdict but, when viewed by fair-minded persons, commands the verdict.

117. The State presented the testimony of Officer Griffen, the officer directly involved in the purchese,
Officer Michael Burt, the case agent who monitored the purchase, the video of the dleged transfer, and
the testimony of Deputy Crossgrove. Officer Griffen gave detailed testimony about the transaction. He
tedtified that he gave the dedler $25 and received what appeared to be cocaine. Agent Burt corroborated
Griffen's testimony asto thetime, place, and manner in which the cocaine sdetook place. Hea so verified

that the cocaine, which was marked as an exhibit by the lower court, was the same received by Griffen.



Timothy Gross, with the Mississippi Crime Laboratory, testified that the substance that was sold to Officer
Griffen contained crack cocaine. The videotape of the transaction was played for the jurors to observe.
Griffen tetified that the videotape was an accurate depiction, without dteration, of the drug transaction.
Griffen also identified a cash symbol on the cheek of the suspect shown in the videotape. Findly,
Crosgrove testified that while observing the videotape at the district attorney’ s office, Boose exclamed,
“See, it was't me that gave him the dope, shetook it out of my hand and handed it to him. SheisMacie,
my cousin.”

118. Moreover, at trid, Officer Griffen made an identification of Boose as the dedler from whom he
had obtained the cocaine:

Q: Okay. And just to be certain, could you please point out the man who
you bought cocaine from on July 26 of 20007?

A: That man gtting there at the [defense] table.
This assgnment of error is basdless.
119. Boose's find argument is that the verdict is againg the overwheming weight of the evidence,
therefore, the trid court should have granted him anew trid.
920. Our gandard of review for claims that a conviction is againg the overwheming weight of the
evidence or that thetria court erred in not granting amotion for anew trid has been sated asfollows.
[This Court] must accept as true the evidence which supports the verdict and will reverse
only when convinced that the circuit court has abused itsdiscretion in failing to grant anew
trid.” A new trid will not be ordered unlessthe verdict is so contrary to the overwhelming

weight of the evidence that to alow it to sand would sanction unconscionable injustice.

Todd v. State, 806 So. 2d 1086, 1090 (f11) (Miss. 2001).



721. Consderingtheevidenceprevioudy described in thisopinion, wearenot persuaded that the verdict
IS S0 contrary to the overwhelming weight of the evidence that alowing it to stand would sanction an
unconscionable injustice. Consequently, we affirmthetrid judgesdenid of Boose smoationfor anew trid.

122. THE JUDGEMENT OF THE CIRCUIT COURT OF HARRISON COUNTY OF
CONVICTION OF THE TRANSFER OF A CONTROLLED SUBSTANCE AND SENTENCE
OF TWENTY-FIVE YEARSIN THE CUSTODY OF THE MISS SSIPPI DEPARTMENT OF
CORRECTIONS AS AN HABITUAL OFFENDER WITHOUT HOPE OF PAROLE OR
PROBATION IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE ASSESSED TO
HARRISON COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERSAND CHANDLER, JJ., CONCUR. GRIFFIS, J., NOT PARTICIPATING.



