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CHANDLER, J., FOR THE COURT:
1. Betty J. England executed a holographic instrument prior to her deeth. The instrument purports
to convey to Betty's ex-husband, Willie England, J., up to one million dollars of any recovery from alaw
it arising from Betty's consumption of the drug Rezulin. Willie England, Jr. has gpped ed the order of the
Chancery Court of Warren County concluding that the holographic instrument is superceded by the
wrongful death statute, that the instrument is not a vaid assgnment, and that Willie must be removed as
Adminigtrator C.T.A. of Betty's estate in favor of Betty's daughter-in-law, Cassandra England.
12. Finding no error, we affirm.

FACTS AND PROCEDURAL HISTORY

13.  Willieand Betty were married in 1961 and divorced in 1996. One child wasborn of the marriage,
Willie Demetrius England. In 1991, Willie Demetrius England married Cassandra Adams, and the couple
had two children, Demetrius and Demarcus England. 1n 1998, Willie Demetrius England died of cardiac
arrest.
14. Inthe years prior to her death, Betty J. England suffered from diabetes and was trested with the
drug Rezulin. The parties dlege that Betty suffered persond injuries from Rezulin, but no evidence of the
nature and extent of those injuries has been submitted on gpped. On March 20, 2000, Betty signed a
contract retaining the law firm of Shannon & Munn, PLLC, to prosecute a persond injury action against
the manufacturers of Rezulin. On April 22, 2000, Betty England signed a letter agreeing for Shannon &
Munn, PLLC, to associate Upshaw, Williams, Biggers, Beckham & Riddick, LLP, for prosecution of the
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5. Betty maintained a relationship with Willie England, J. subsequent to the divorce. On June 3,
2000, Willie England, Jr. drove Betty to the courthouse, where she executed the holographic instrument.
Theingrument dates:

To Whom it May Concern

| Betty J. England on thisday 6 3 2000 agreed to give my ex husband one million dollar | want thisto be
carry out after | get my money dlso | want to after the grandchildren to make sure that they are take care
of. in case that something happen to me thisisto be carry out by any attorneys.

your turly

Betty J. England

gBetty J. England

SFaye Williams

Notary Public

Missssppi and Shannon & Munn PLLC

Attorneys a Law

if something happen to me | want my ex husband to carry on

Betty J. England

T6. On August 23, 2000, Betty England died of cardio-pulmonary arrest. On August 31, 2000,
Cassandra England retained Shannon & Munn, PLLC, to pursue a wrongful degth clam againgt the
manufacturers of Rezulin. Cassandra proceeded as the next friend of the wrongful death beneficiaries and
heirs a law of Betty England, whom she identified as Kentrell, Demarcus and Demetrius England. *

17. On November 29, 2000, Willie England, J. filed a" Petition for Probate of Holographic Will inthe
Estate of Betty J. England” in the Warren County Chancery Court. On the same date, the chancery court

admitted thewill to probate and appointed Willie England, Jr. asthe Administrator C.T.A. of Betty'sestate.

! These are Cassandra England's three children. Cassandras first child, Kentrell England, is
not the child of Willie Demetrius England, who signed Kentrdl's birth certificate but never formaly
adopted him. In her post-trid brief, Cassandra England admitted that Kentrell England is not a
wrongful desth beneficiary of Betty England, and that the sole surviving wrongful deeth beneficiaries of
Betty England are Demarcus and Demetrius England.
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18. On March 7, 2001, Cassandra filed a "Petition to Revoke Probate of Holographic Will, for
Remova of Adminigtrator C.T.A. and Appointment of Person with Higher Priority, for Determination of
Heirs-At-Law and Wrongful Death Beneficiaries, and for Court Approva of Employment Contracts”" The
petition contested the vaidity of the holographic instrument and adleged it was superceded by the wrongful
death statute, Miss. Code Ann. § 11-7-13. The petition further sought remova of Willie England, X. as
Adminigrator C.T.A. of Betty's estate and approva of the legd employment contracts made by Betty
England.

T9. Inhisanswer to the petition, Willie England, Jr. argued that theinsrument isavalid and enforcesble
holographic will and is not superceded by the wrongful death satute, or dternatively, that the instrument
isavaid assgnment of achosein action pursuant to Miss. Code Ann. § 11-7-3. Williefurther argued that
he should remain Adminigtrator C.T.A. of Betty'sestate. Willie dso argued that Betty'slegd contractsare
not enforceable againgt the edtate.

910. The chancdlor held a hearing on June 14, 2001. The parties stipulated that the drug Rezulin may
have caused or contributed to Betty England's death, and that Demarcus and Demetrius England are the
grandchildren of Betty England. The parties dso stipulated thet the legd employment contracts between
Betty England and Shannon & Munn, PLLC, and between Cassandra England and Shannon & Munn,
PLLC, arevdid.

11.  Inher opinion, the chancdlor determined that it was the intent of Betty England to give Willie
England, J. one million dollars out of any proceeds of her Rezulin suit. The chancdlor referred to the

holographic insrument asawill. The chancdlor aso made the following findings:



(2) thewrongful death atuteisintended to compensate the specifically named heirs of the deceased, and,
therefore, the "holographic will cannot be used to circumvent the wrongful deeth statute by which the
benefits were to come into existence;”
(2) any lawsuit on behaf of Betty England must be brought pursuant to the wrongful degth satute. (3) the
holographic insrument was not avalid assgnment;
(4) Demarcus and Demetrius England are the sole heirs of Betty England pursuant to the wrongful deeth
datute;
(5) Willie England, Jr. must be removed as Administrator C.T.A. and Cassandra England, as natura
guardian of the minor wrongful deeth beneficiaries, must be subgtituted as Adminigratrix C.T.A.; and
(6) thelegd employment contracts between Betty England and Shannon & Munn, PLLC, wereenforcegble
aganst Betty's estate.

LAW AND ANALYSIS
12.  Willie England, J. has appeded the chancellor's findings on the issues of applicability of the
wrongful death statute, assgnment, and gppointment of an Adminigtrator C.T.A. This gpped raises no
questions of fact. Our review of the chancellor's conclusons of law is de novo. Estate of Grubbs v.
Woods, 753 So. 2d 1043, 1047 (1 10) (Miss. 2000).
. WHETHER MISSISSIPPI'S WRONGFUL DEATH STATUTE SUPERCEDES AND
CIRCUMVENTS THE EXPRESSED INTENT OF BETTY J ENGLAND AS SET OUT IN THE
HOLOGRAPHIC INSTRUMENT DATED JUNE 3, 2000.
113.  Thechancdlor found that the holographic instrument executed by Betty J. England evinced Betty's
intent to give or to devise to her ex-husband, Willie England, Jr., one million dollars of any proceeds from
her Rezulin lawsuit. A decedent's property passes according to the decedent'svaid will. Tinninv. First

United Bank of Mississippi, 502 So. 2d 659, 665 (Miss. 1987). It iswell established that a testator's



intent isgiven effect only when that intent doesnot violatethelaw or public policy. Cross v. O'Cavanagh,
198 Miss. 137, 147, 21 So. 2d 473, 474 (1945). We must determine whether the chancellor correctly
concluded that any right of Willie England, Jr. to recover under the holographic instrument is superceded
by Missssippi's wrongful deeth statute. We hold that the chancellor's decison was correct.

114. Our andysis begins with the wrongful death statute. At common law, any cause of action for
personal injury resulting from thetortious conduct of another was extinguished upon the deeth of theinjured
person. Gentry v. Wallace, 606 So. 2d 1117, 1120 (Miss. 1992). In 1846, England passed Lord
Campbdl's Act, agroup of statutes abrogating the harsh common law rule by dlowing certain causes of
actionto survivedeath. 1d. In 1892, Missssippi enacted statutes based on the Act, including the wrongful
death statute, the current version of which isfound a2 Miss. Code Ann. § 11-7-13 (Supp. 2002).
Gentry, 606 So. 2d at 1120. The current statute provides, in pertinent part:

Whenever the death of any person shall be caused by any red, wrongful or
negligent act or omission, or by such unsafe machinery, way or gppliances as would, if
death had not ensued, have entitled the party injured or damaged thereby to maintain an
action and recover damagesin respect thereof, or whenever the death of any person shall
be caused by the breach of any warranty, expressor implied, of the purity or fithess of any
foods, drugs, medicines, beverages, tobacco or any and dl other articles or commodities
intended for human consumption, as would, had the death not ensued, have entitled the
personinjured or madeill or damaged thereby, to maintain an action and recover damages
in respect thereof, and such deceased person shdl have left awidow or children or both,
or husband or father or mother, or sister, or brother, the person or corporation, or both
that would have been liableif death had not ensued, and the representatives of such person
shall be liable for damages, notwithstanding the desth, and the fact that death was
ingantaneous shdl in no case affect the right of recovery. The action for such damages
may be brought in the name of the personal representative of the deceased person
for the benefit of all persons entitled under the law to recover, or by widow for the
death of her husband, or by the husband for the death of the wife, or by the parent
for the death of a child, or in the name of a child, or in the name of a child for the
death of a parent, or by a brother for the death of a sister, or by a sister for the
death of a brother, or by a sister for the death of asister, or a brother for the death
of a brother, or all partiesinterested may join in the suit, and there shall be but one
(2) suit for the same death which shall ensue for the benefit of all parties concerned,



but the determination of such suit shall not bar another action unless it be decided
on its merits. In such action the party or parties suing shall recover such damages
allowable by law as the jury may determine to be just, taking into consideration all
the damages of every kind to the decedent and all damages of every kind to any and
all partiesinterested in the suit. . . .

A wrongful death action may be maintained or asserted for gtrict liability in tort or
for any cause of action known to the law for which any person, corporation, legal
representative or entity would be liable for damages if desth had not ensued.

In an action brought pursuant to the provisons of this section by the widow,
husband, child, father, mother, sister, or brother of the deceased, or by all interested
parties, such party or partiesmay recover asdamages property damagesand funeral,
medical, or other related expensesincurred by or for the deceased asaresult of such
wrongful or negligent act or omission or breach of warranty, whether an estate has
been opened or not. Any amount, but only such an amount, as may be recovered for
property damage, funeral, medical or other related expenses shall be subject only to
the payment of the debts or other related expenses. All other damages recovered
under the provisions of this section shal not be subject to the payment of the debts or
liabilities of the deceased, except as hereinafter provided, and such damages shall be
digtributed asfollows:

Damagesfor the injury and death of amarried man shal be equaly distributed to
his wife and children, and if he has no children dl shdl go to his wife; damages for the
injury and death of a married woman shall be equally distributed to the husband and
children, and if she has no children dl shdl go to the husband; and if the deceased hasno
husband or wife, the damages shall be equaly distributed to the children; if the deceased
has no husband, nor wife, nor children, the damages shdl be distributed equdly to the
father, mother, brothers and sisters, or such of them asthe deceased may haveliving at his
or her death. If the deceased have neither husband, nor wife, nor children, nor father, nor
mother, nor sister, nor brother, then the damages shall go to the legd representative,
subject to debtsand genera digtribution, and the fact that the deceased wasingtantly killed
shdl not affect the right of thelegd representativeto recover. All referencesinthissection
to children shall include descendants of a deceased child, such descendants to take the
share of the deceased child by representation. . . .

Miss. Code Ann. 8 11-7-13 (Supp. 2002) (emphasis added).

115. Severd aspects of the action for wrongful death are worth mentioning. The statute provides that
the wrongful desth suit may be brought by the persona representative of the estate for the benefit of the
lisged relatives, or by one of the listed relaives for the benefit of dl. Id. If none of the listed relaives

survives the decedent, the damages become an asset of the decedent's estate to be used in payment of the



debts of the estate, with any residue to be distributed according to thewill or under the law of descent and
digribution in the case of intestacy. 1d.; Smith v. Garrett, 287 So. 2d 258, 261 (Miss. 1973).

16. Thissysemisin accord with the theory supporting our wrongful degth statute. States origindly
enacted wrongful deeth statutes based on either of two lines of authority, the surviva theory or the new
cause of action theory. Byarsv. Austin, 218 So. 2d 11, 15 (Miss. 1969). Under the surviva theory, a
wrongful degth Statute perpetuates the right to sue which the negligently injured decedent had until desth.
Id. Missssppi'swrongful desth statute is based on the new cause of actiontheory. 1d. Under that theory,
the statute creates a new cause of action that accrues at degth in favor of the heirslisted in the satute. 1d.;
Gentry, 606 So. 2d at1119.

17.  Thus, "wrongful death hasbeen recognized asatort separate and ditinct from other persond injury
actions." Gentry, 606 So. 2d at 1119 (citing Partyka v. Yazoo Development Corp., 376 So. 2d 646,
650 (Miss. 1979)). The digtinction is reflected by the purposes underlying recovery of damagesin each
type of action. Inasuit for persona injury, the damages are intended to compensate the injured person
for the injuries sustained. Gentry, 606 So. 2d at 1120. In a suit for wrongful death, the damages are
intended to compensate the statutory wrongful death heirs for their losses resulting from the death. 1d.
118. TheMissssppi Supreme Court has held that the statutory purpose of compensating the wrongful
degth heirs cannot be circumvented by the decedent's will. Partyka, 376 So. 2d at 650. In Partyka, a
husband and wife were killed in an accident, but the wife briefly survived the husband. |d. at 648. The
court found that a wrongful desth action accrued at the ingtant of the husband's degth in favor of any
aurviving relative of thefirst degree of satutory beneficiaries, namely, wifeand children. 1d. Sincethewife

aurvived the hushand, and there were no children, at theingtant of the husband's death the action accrued



to the wife; at her death, it became an asset of her estate. 1d. Therefore, the decedent's mother, as a
surviving relative of the second degree, lacked standing under the statute to bring suit for the desth. 1d.
119.  The decedent's mother dternatively argued that, asthe sole beneficiary of the decedent'swill, she
should be dlowed to bring suit because a last will and testament should circumvent the wrongful death
gatute. 1d. at 650. The court found thisargument without merit because thewrongful degth statute creetes
anew cause of action in favor of the statutory beneficiaries. 1d. The deceased may not devise that which
he does not have. 1d. Therefore, awrongful desth action cannot become a part of the wrongful desth
victim's estate except in the circumstance when, as provided by the statute, no statutory heirs survived the
wrongful degth victim. 1d.

920. Intheingant case, Willie England, Jr. admits that Betty England's grandchildren, Demarcus and
Demetrius England, are her sole statutory wrongful degth heirs. Miss. Code Ann. 8 11-7-13 (Supp.
2002). Willie further admitsPartyka's holding that awill cannot bequeeth the recovery fromasuit for the
death because that recovery belongs exclusively to the surviving statutory heirs. Partyka, 376 So. 2d at
650. Willie assarts that, when Betty suffered persond injuries from taking Rezulin, an action for those
injuries accrued, and that this occurred on or before the date that Betty retained counse to sue Rezulin's
manufecturers. Willie's contention is that the will did not devise proceeds of an action for Betty's deeth
from Rezulin. Rather, Willie avers, the will devised proceeds from the persond injury action that had
accrued prior to Betty's death. He asserts that the persond injury action belonged to Betty as of the date
it accrued and shewasfreeto deviseit asshewished. f21.  Missssppi's surviva statute allows an
estate administrator to commence and prosecute any personal action which the decedent might have
commenced and prosecuted. Miss. Code Ann. 8 91-7-233 (Rev. 1994). The term "persond action”

includes actions for injuries to person or property. J. H. Leavenworth & Son, Inc. v. Hunter, 150 Miss.



245, 267, 116 So. 593, 596 (1928). Any recovery from such an action becomes an asset of the estate,
and, like any other asst, is subject to distribution according to the will or according to the law of descent
and digtribution. Miss. Code Ann. 8§ 91-7-91 (Rev. 1994). We congtrue the survival statute in pari
materia with thewrongful deeth statute. Thornton v. Insurance Co. of North America, 287 So. 2d 262,
266 (Miss. 1973).

722.  Willie argues that the wrongful desth statute cannot foreclose the right of Betty's estate under the
aurviva satute to sueand recover damagesfor Betty'spersond injuries. He pointsout that the partieshave
dipulated that Rezulin may have caused or contributed to Betty's death. Willie argues thet, because it is
unknown whether Rezulin actudly killed Betty, the wrongful desth statute is not implicated and the estate
is entitled to prosecute the persona injury action and recover any damages, up to one million dollars of
which would be paid to Willie under the will.

923.  The wrongful death statute alows the statutory heirs to recover damages for the defendant's
wrongful, lethal conduct. Miss. Code Ann. 8 11-7-13 (Supp. 2002); Gentry v. Wallace, 606 So. 2d
1117, 1122 (Miss. 1992). To be entitled to recovery, the wrongful degth plaintiff must prove that the
wrongful conduct proximately caused thedeath. Berryhill v. Nichols, 171 Miss.769, 773, 158 So. 470,
471 (1935). If the plaintiff so proves, then the plaintiff may recover dl damages arisng "fromthe death.”
Gentry, 606 So. 2d at 1120.

924. The gatute identifies the kinds of damagesrecoverable"from thedeath." Miss. CodeAnn. § 11-
7-13 (Supp. 2002). It provides, "[t]here shdl bebut one (1) suit for the same death which shdl ensuefor
the benefit of dl partiesconcerned . . . [i]n such action the party or parties suing shall recover such damages
dlowable by law as the jury may determine to be judt, taking into consideration all the damages of

every kind to the decedent and all damages of every kind to any and all partiesinterested inthe suit
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. . . .[these damages include] property damages and funerd, medica or other related expenses incurred
by or for the deceased as aresult of such wrongful or negligent act or omission or breach of warranty . .
.." 1d. (emphasis added).

925. Thislanguage indicates that any damages for persond injuries suffered by the decedent during her
lifeime are recoverablein thewrongful desth suit. 1d.; Gatlin v. Methodist Medical Center, 772 So. 2d
1023, 1030-31 (11 24) (Miss. 2000). Thisistrue even though an action for the persond injuries accrued
to the decedent during her lifetime, and could have been prosecuted by the decedent had she lived.
Edward Hines Yellow Pine Trustees v. Sewart, 135 Miss. 331, 347, 100 So. 12, 14 (1924). When
the same wrongful conduct causes both persond injury and deeth, at the instant of death, the recovery for
the persond injury is embraced by the "one suit" for wrongful desth and is not actionable by the estate
under the surviva datute. 1d.; Miss. Code Ann. 8 11-7-13 (Supp. 2002). Thus, it is definite that, if
Rezulin proximately caused Betty England's death, any damagesfor Betty's persond injuriesfrom Rezulin
must be recovered in an action for wrongful death, and could not be recovered by the estate under the
survival satute.

926.  On the other hand, it isdefinite that if Rezulin did not proximately cause Betty's degth, there could
be no recovery for the heirs under the wrongful death statute. Wilks v. American Tobacco Co., 680 So.
2d 839, 843 (Miss. 1996); Berryhill v. Nichols, 171 Miss. 769, 774, 158 So. 470, 471 (1935). Inthat
gtuation, any recovery for Betty's persond injuries from Rezulin belongs to the estate under the survivd
statute. Berryhill, 171 Miss. at 774, 158 So. at 471. In Berryhill, the plaintiffs failed to prove the
essentid dement of a wrongful deeth claim, which is that the defendant's wrongful conduct proximately
caused the death. Id. The court stated that, because the proof failed to show that the death was caused

by the dleged negligence, "any pain and suffering of the deceased endured by him between theinjury and
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death and which may be shown was probably caused by the asserted negligence, that isan item which must
be recovered, if a dl, under [the surviva Satute] at a suit by the persond representative, not by the next
of kinor hersat law." 1d.

727. The aforementioned statutory and case law indicates that whether recovery for Betty's persond
injuries would be accomplished under the wrongful death statute or under the survival statute depends on
whether the wrongful conduct that caused Betty's injuries dso caused Betty's death. We are unable to
decide whether Rezulin killed Betty England; that is a fact question properly resolved by atrier of fact in
an action for Betty's injuries. The question in the present case is whether the wrongful deeth helrs, the
estate onitsown behdf, or both may suethe manufacturers of Rezulin based on the samewrongful conduct
agang the decedent, Betty England.

128.  InWilksv. American Tobacco Co., 680 So. 2d 839, 840 (Miss. 1996), thewrongful death heirs
dleged that the decedent died from lung problems caused by smoking cigarettes manufactured by the
defendant. After trid, the jury determined that the death was unrelated to the lung problems. Id. On
apped, the heirs argued that they were entitled to recover damages for the lung problems caused by
smoking that the decedent suffered during hislifetime. 1d. The court held that, because thewrongful death
clam failed, the heirs could not recover for the decedent's persond injuries. 1d. a 843. The court held
that the heirs only could recover the lifetime damages by asserting a clam under the survivd datute. 1d.
129.  Wilks makes clear that the proper resolution of this case is to dlow the estate administrator to
assert both awrongful deeth action and a surviva action againgt the manufacturers of Rezulin. I the jury
finds that Rezulin caused Betty's death, then the estate is foreclosed from recovering in the survivad action
for any persond injuries caused by Rezulin; that recovery would belong solely to Betty's wrongful degth

heirs. Miss. Code Ann. § 11-7-13 (Supp. 2002); Miss. Code Ann. 8§ 91-7-233 (Rev. 1994). If thejury
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finds that Rezulin did not cause Betty's death, the estate may recover for any persond injuries caused by
Rezulin. Miss. Code Ann. § 91-7-233 (Rev. 1994); see Munn v. Southern HealthPlan, Inc., 719 F.
Supp. 525, 530-31 (N.D. Miss. 1989) (discussing the differencesin proof and recovery between wrongful
deathand surviva actions). If the estate recovers surviva damages, then Willie England, Jr. could recover
any amount from the estate to which heisentitled under the holographicinstrument. Weexpressy withhold
opinion on the vaidity or effect of the holographic instrument, as those issues are not before this Court.

Il. WHETHER THE HOLOGRAPHIC INSTRUMENT ISA VALID ASSSGNMENT PURSUANT
TO MISS. CODE ANN. § 11-7-3 (SUPP. 2002).

1130.  Willie contendsthat, if the holographicinsrument isnot awill, thenitisavaid assgnment of Betty's
chose in action for persona injuries from Rezulin pursuant to Miss. Code Ann. 8 11-7-3 (Supp. 2002).
Willie argues that because the instrument is an assgnment, he can sue the manufacturers of Rezulin as
assignee of Betty's persond injury chose in action regardless of the heirs entitlement to recovery for the
injuries under the wrongful deeth Satute.

131. Missssppi Code Annotated 8 11-7-3 provides, in pertinent part, "the assgnee of any chosein
action may sue for and recover on the same in his own name, if the assgnment be in writing." 1d. Any
actionfor injury to person or property isassgnable. J.H. Leavenworth & Sonv. Hunter, 150 Miss. 245,
267,116 So. 593, 596 (1928). In Kaplan v. Harco National Insurance Co., 716 So. 2d 673, 677-82
(11121-43) (Miss. Ct. App. 1998), this Court discussed assgnment of chosesin action. Generdly, al types
of clams that would survive the initid clamant's death are assgnable, and if the decedent's estate could
succeed to the claim, in most cases so may anassignee. |Id. at (129). The Court cited awrongful death

action as an example of aclam that survives death. 1d. at (1 31).
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132.  The way awrongful degth clam "survives death” is that it extends the defendant's liability for an
injury past the moment of the injured person's desth. Miss. Code Ann. 8 11-7-13 (Supp. 2002). The
wrongful deeth claimitsdlf accruesat death for the benefit of the satutory beneficiaries. Partyka, 376 So.
2d at 650. Because the claim accrues at degth, it isimpossible for the deceased to assgn any interest in
thedam. See Gillisv. Case, 574 So. 2d 692, 694 (Miss. 1990). As previoudly discussed, awrongful
death cdlam includes damages for persond injuries caused by the same conduct that caused the degth.
Miss. Code Ann. § 11-7-13 (Supp. 2002). Therefore, achosein action for persona injuries that would
accrue to the wrongful death heirs cannot be assgned by the wrongful degth victim. It istrue that one's
chose in action againgt a defendant for persond injuries caused by wrongful conduct may be assgned
pursuantto 8 11-7-3. Wellsv. Edward Hotel & City Ry. Co., 96 Miss. 191, 194, 50 So. 628, 629
(1909). However, when the same wrongful conduct also results in degth, damages for persona injuries
are recoverable only in awrongful degth action by or on behdf of the statutory heirs. Miss. Code Ann.
§ 11-7-13 (Supp. 2002); Partyka, 376 So. 2d a 650. Thus, Willie England, J. may not avoid the
wrongful death statute by claiming the instrument is an assgnment.

1. WHETHERWILLIEENGLAND, JR. SHOULD BEREMOVED ASADMINISTRATORC.T.A.
OF THE ESTATE OF BETTY J. ENGLAND.

133.  The chancelor found that Willie England, J. must be removed as Adminigtrator C.T.A. of Betty
England's estate and Cassandra England substituted as Adminidtratrix C.T.A. Willie England, J. argues
that thisfinding was error.

134.  Betty England died without naming an estate executor, S0 the chancellor applied Miss. Code Ann.
§ 91-7-63 to determine the correct person to beissued |etters of administration. The statute provides, in

part, "[t]he court shall grant letters of adminigtration to the relative who may apply, preferring first husband
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or wife and then such others that may be next entitled to distribution, if not disqudified, selecting amongst
those who may stand in equal right the person or persons best cal culated to manage the estate; or the court
may select agtranger, atrust company organized under thelaws of thisstate, if the kindred beincompetent.
If such person does not gpply for administration within thirty (30) days from the deeth of an intestate, the
court may grant administration to a creditor or to any other suitable person.” The chancellor has
congderable discretion in sdecting an estate administrator, but must preserve the legd right of husband,
wife, or digtributee, unlessincompetent.  Stribling v. Washington, 204 Miss. 529, 537, 37 So. 2d 759,
761 (1958).

135. The sttled interpretation of Miss. Code Ann. 8 91-7-63 isthat the person entitled to the estate
is entitled to the adminigtration. Moreland v. Moreland, 537 So. 2d 1337,1341 (Miss. 1989) (citing
Langan v. Bowman, 20 Miss. 715, 717 (1849)). The chancdlor found that Demarcus and Demetrius
England, as the sole wrongful death beneficiaries of Betty England and her sole surviving heirs, were the
only persons entitled to distribution from Betty's estate. Mississippi Code Annotated 8 97-7-65 prevents
the grant of letters of adminigtration to aminor. The chancellor found that Cassandra England should be
granted the letters of adminigration pursuant to Moreland, 537 So. 2d at 1341, which holds that the
preferred adminigtrator isthe guardian of the sole party entitled to the estate.

136.  Willie England, Jr. arguesthat he wasthe most suitable person to administer Betty England'sestate
because, asthe beneficiary of onemillion dollars of Betty's Rezulin suit under thewill, heisthe person "next
entitled to digtribution” from the estate. The chancellor was within her discretionary authority in removing
Willie England, Jr. and substituting Cassandra England. Willie England, Jr. could be entitled to distribution
from the etateif the holographic insrument isavaid will which isnot superceded by theright of recovery

of Demarcus and Demetrius England for Betty England's wrongful desth. Seelssue |. A party's right of
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digtribution that has not been findly determined does not abridge the chancellor's considerable discretion
in sHecting an adminidrator. Estate of Burnside, 227 Miss. 110, 112-13, 85 So. 2d 817, 818 (1956).
We find that the chancellor's selection of Cassandra England, as the guardian of the sole, minor wrongful
desth heirs, was within the chancellor's sound discretion.

187. THE JUDGEMENT OF THE CHANCERY COURT OF WARREN COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, MYERS AND GRIFFIS, JJ., CONCUR.
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