Serial: 155176
IN THE SUPREM E COURT OF M ISSISSIPPI
No. 89-R-99002-SCT
IN RE: MISSISSIPPI RULES OF EVIDENCE

ORDER

This matter is before the Court en banc on the Motion to Amend Certain Rules of the
Mississippi Rules of Evidence filed by the Supreme Court Advisory Committee on Rules.
After due consideration, the Court finds that the amendment of Rule 801 and the Comment as
set forth in Exhibit “A” will promote the fair and efficient administration of justice.
IT IS THEREFORE ORDERED that the petition is hereby granted to the extent that
Rule 801 and its Comment of the Mississippi Rules of Evidence are amended as set forth in
Exhibit “A” hereto. This amendment is effective on July 1, 2009.
IT IS FURTHER ORDERED that the Clerk of this Court shall spread this order upon
the minutes of the Court and shall forward a true certified copy to West Publishing Company
for publication as soon as practical in the advance sheets of Southern Reporter, Third Series
(Mississippi Edition) and in the next edition of Mississippi Rules of Court.
SO ORDERED, this the 22nd day of May, 2009.

/s/ George C. Carlson, Jr.
GEORGE C. CARLSON, JR., PRESIDING
JUSTICE
TO DENY: RANDOLPH, J.

Exhibit A
Rule 801. Definitions

The following definitions apply under this article:
(a) Statement. A "statement" is (1) an oral or written assertion or (2) nonverbal
conduct of a person, if it is intended by the person him as an assertion.
(b) Declarant. A "declarant" is a person who makes a statement.
(c) Hearsay. "Hearsay" is a statement, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove the truth of the matter
asserted.
(d) Statements Which Are Not Hearsay. A statement is not hearsay if:
(1) Prior Statement by Witness. The declarant testifies at the trial or hearing
and is subject to cross-examination concerning the statement, and the statement
is (A) inconsistent with the declarant’s his testimony, and was given under oath
subject to the penalty of perjury at a trial, hearing or other proceeding, or in a
deposition, or (B) consistent with the declarant’s his testimony and is offered
to rebut an express or implied charge against the declarant him of recent
fabrication or improper influence or motive, or (C) one of identification of a
person made after perceiving the person him; or
(2) Admission by Party-Opponent. The statement is offered against a party and
is (A) the party’s his own statement, in either an his individual or a
representative capacity or (B) a statement of which the party he has manifested
an his adoption or belief in its truth, or (C) a statement by a person authorized
by the party him to make a statement concerning the subject, or (D) a statement
by the party’s his agent or servant concerning a matter within the scope of the
his agency or employment, made during the existence of the relationship, or (E)
a statement by a co-conspirator of a party during the course and in furtherance
of the conspiracy. The contents of the statement shall be considered but are not
alone sufficient to establish the declarant’s authority under subdivision (C), the
agency or employment relationship and scope thereof under subdivision (D), or

2

the existence of the conspiracy and the participation therein of the declarant and
the party against whom the statement is offered under subdivision (E).
[Amended effective July 1, 2009.]
Comment
Subsection (a) defines with clarity the concept of a statement. The significant
point is that nothing is an assertion unless intended to be one. This becomes
particularly important in situations which deal with nonverbal conduct. Some
nonverbal conduct is clearly tantamount to a verbal assertion, e.g., pointing to
someone to identify that person. The definition of statement excludes nonverbal
conduct which is not assertive. Thus, the definition of hearsay in Rule 801(c)
concerns itself with conduct that is assertive.
When evidence of conduct is offered on the basis that the conduct was not a
statement and, therefore, not hearsay, the trial judge must make a preliminary
determination to ascertain whether an assertion was intended by the conduct. The
burden is upon the party claiming that the intention existed.
Subsection (c) codifies and simultaneously clarifies the common law definition
of hearsay. If the significance of a statement is simply that it was made and there is no
issue about the truth of the matter asserted, then the statement is not hearsay.
Under this definition of hearsay an out-of-court statement made and repeated
by a witness testifying at trial is hearsay. The key is whether the statement is made
while testifying or whether it is out-of-court. An out-of court statement otherwise
hearsay is technically no less hearsay because it was made in the presence of a party.
Subsection 801(d) has two major parts and both are departures from past
Mississippi practice. The purpose of subsection (d) is to exclude statements which
literally fall within the definition of hearsay from the hearsay rule.
Subsection 801(d)(1) is concerned with prior statements of the witness. In three
specific instances, a witness's prior statement is not hearsay.
Prior inconsistent statements have generally been admissible for impeachment
purposes but not admissible as substantive evidence. Moffett v. State, 456 So.2d 714,
719 (Miss. 1984). This has been the traditional practice in Mississippi. Under Rule
801(d)(1)(A) the prior inconsistent statements may be admissible as substantive
evidence if they were made under oath, e.g., at a deposition or at a judicial
proceeding. This covers statements made before a grand jury. There is no requirement

that the prior statement be written. If the defendant in a criminal trial has made a prior
inconsistent statement, the situation is governed by Rule 801(d)(2).
Rule 801(d)(1)(B) provides that prior consistent statements may be introduced
for substantive evidence when offered to rebut a charge against the witness of recent
fabrication.
Rule 801(d)(1)(C), which declares that prior statements of identification made
by a witness are not hearsay, is not a departure from pre-rule practice. The Court in
Fells v. State, 345 So.2d 618 (Miss. 1977), departed from the traditional view that
such statements were hearsay by adopting what was then the minority view that
statements of identification could be admitted as substantive evidence of that
identification. The scope of the rule is broader than the Fells holding in that: (1) there
is no need for a prior attempt to impeach the witness for the identifying statement to
be admissible; (2) the testimony about the prior statement may be from the witness
who made it or another person who heard it; (3) the witness who made the statement
need not make an in-court identification; and (4) the statement may have been made
either in or apart from an investigative procedure. Statements physically describing a
person are not statements of identification under this rule. The Confrontation Clause
is not violated when a third party testifies about an out-of-court identification made
by a witness who is unable to recall or unwilling to testify about that identification,
provided the identifying witness testifies at the trial or hearing and is subject to crossexamination. U.S. v. Owens, 484 U.S. 554, 108 S.Ct. 838, 98 L.Ed. 2d 951 (1988).
Rule 801(d)(2) deals with admissions made by a party-opponent other than
admissions made pursuant to M.R.C.P. 36(b). Admissibility of admissions made
pursuant to M.R.C.P. 36(b) is controlled by that rule and is not affected by Rule
801(d)(2). The practice has been in Mississippi to treat an admission as an exception
to the hearsay rule. Rule 801(d)(2) achieves the same result of admissibility although
it classifies admissions as non-hearsay. There are five classes of statements which fall
under the rule:
(A) A party's own statement is the classic example of an admission. If he has a
representative capacity and the statement is offered against him in that capacity, no
inquiry whether he was acting in the representative capacity in making the statement
is required. It is only necessary that the statement be relevant to representative affairs.
(B) If a party adopts or acquiesces in another person's statement, it will be
deemed that the statement is indeed his admission. Knowledge is not a necessary
ingredient. Matthews v. Carpenter, 231 Miss. 677, 97 So.2d 522 (1957); Haver v.
Hinson, 385 So.2d 606 (Miss. 1980). This raises the question of when silence is a
form of admission. Silence may constitute a tacit admission if a person would have,

under the circumstances, protested the statement made in his presence if the statement
were untrue. In civil cases, this does not pose a significant problem. In criminal cases,
much may depend on the person's constitutional right not to incriminate himself.
(C) The general principle survives that a statement by an agent authorized to
speak by a party is tantamount to an admission by a party. The rule covers statements
made by the agent to third persons as well as statements made by the agent to the
principal. The essence of this is that a party's own records are admissible against him,
even where there has been no intent to disclose the information therein to third
persons.
(D) The common law required that the agent's statement be uttered as part of
his duties, i.e., within the scope of his agency. 801(d)(2)(D) regards this rigid
requirement and admits a statement "concerning a matter within the scope of his
agency" provided it was uttered during the existence of the employment relationship.
(E) This section codifies the principle that only those statements of coconspirators will be admissible which were made (1) during the course of the
conspiracy and (2) in furtherance of it. This is consistent with the United States
Supreme Court's ruling in Krulewitch v. United States, 336 U.S. 440, 69 S.Ct. 716,
93 L.Ed. 709 (1949), which deemed inadmissible statements made after the
conspiracy's objectives had either succeeded or failed.
Rule 801(d)(2) provides that the court shall consider the contents of the
declarant’s statement in resolving preliminary questions relating to a declarant's
authority under subdivision (C), the agency or employment relationship and scope
thereof under subdivision (D), and the existence of a conspiracy and the identity of the
participants therein under subdivision (E). Generally, foundational facts are governed
by Rule 104, not the law of agency. See Bourjaily v. United States, 107 S.Ct. 2775
(1987). Under Rule 104(a), these preliminary questions are to be established by a
preponderance of the evidence. Of course, in determining preliminary questions, the
court may give the contents of the statement as much (or as little) weight as the court
in its discretion deems appropriate. Moreover, Rule 801(d)(2) provides that the
contents of the statement do not alone suffice to establish the preliminary questions.
Rather, the court must in addition consider the circumstances surrounding the
statement, such as the identity of the speaker, the context in which the statement was
made, and evidence corroborating the contents of the statement. See Ponthieux v.
State, 532 So.2d 1239, 1244 (Miss. 1988) (“on appeal … [w]e search the entire
record to determine whether the preliminary fact has been established); Martin v.
State, 609 So.2d 435 (Miss. 1992).
[Comment amended effective July 1, 2009.]
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