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BRIDGES, J.,, FOR THE COURT:

1. Fred Jerry Fisher was employed as avocationa teacher by the Holmes County School Didrict for
the 1999-2000 school year at an annud sdary of $41,630. In May 2000, Fisher was offered his contract
of employment for the 2000-2001 school year; however, this contract reassigned Fisher from avocationa
teacher to a socid studies teacher, with asdary of only $39,340.

12. Fisher, pursuant to Mississippi Code Annotated section 37-9-109, requested ahearing beforethe

Holmes County Board of Educetion on the contract, which Fisher caims violated his rights under



Missssppi Code Annotated section 37-9-105. This request was granted, and in June 2000, the Holmes
County Board of Education determined that Fisher had been offered a proper contract.
113. Fisher filed acomplaint in the Chancery Court of Holmes County, Missssippi, against the Holmes
County Board of Education, on June 21, 2000. The complaint alleged that the Board had improperly
reassigned Fisher, that the Board had failed to provide timely notice to Fisher of the non-renewd of his
1999-2000 contract, and that such falure to timely notice resulted in the automatic renewd of the 1999-
2000 contract.
14. OnJune 21, 2000, Fisher filed amotion for summary judgment. Following ahearing on the merits,
anorder was entered granting Fisher'smotion for summary judgment. The chancellor found that thefailure
of the digtrict's superintendent to give Fisher notice of non-renewa of his 1999-2000 contract violated
Mississippi Code Annotated section 37-9-105(c), and this action resulted in the autométic renewd of the
contract. Subsequently, Fisher filed amotion for awvard of damages and injunctive rdief, on July 9, 2001.
Following an evidentiary hearing, the chancellor entered an order finding that Fisher's damages were the
difference between the salary authorized in his 1999-2000 contract and the salary authorized in his 2000-
2001 contract. The damage amount was determined to be $2,384.22. The chancellor found no evidence
to support injunctiverelief, and Fisher was awarded ajudgment of $2,384.22, with interest at 8% until paid
infull.
5. The Board apped s this decision by the chancellor.

STATEMENT OF THE ISSUES

. WHETHER THE HOLMES COUNTY BOARD OF EDUCATION IS BARRED FROM
APPEALING THE CHANCERY COURT'S ORDER GRANTING SUMMARY JUDGMENT?

1. WASTHE DECISION OF THE CHANCELLOR AGAINST THE OVERWHELMING WEIGHT
OF THE EVIDENCE?



[1l. DID FRED JERRY FISHER INCUR ANY DAMAGESASA RESULT OF THE ACTIONS OF
THE SCHOOL BOARD OR THE SUPERINTENDENT?
FACTS

T6. Fisher was employed by the didtrict for twenty-seven and one hdf years. Fisher held ateacher's
license from the State of Mississppi, with certification in the areas of reading and socid sudies. Fisher
sgned an employment contract to work as a vocationd teacher for the 1999-2000 school year. The
contract provided that Fisher would be employed for 200 days at an annual salary of $41,630. In May
2000, Fisher was presented with an employment contract for the 2000-2001 school year; however, hewas
to be employed for 189 days at an annua sdary of $39,340. Under protest, Fisher signed and executed
the contract on May 22, 2000.
q7. Fisher requested ahearing beforethe Board under Mississippi Code Annotated section 37-9-109,
on theissue of whether the 2000-2001 contract congtituted aviolation of hisrightsentitling him to redress.
The Board granted Fisher's request. On June 2, 2000, the Board, in executive sesson, determined that
Fisher had been offered a proper contract.
18. Fisher filed acomplaint in the Chancery Court of Holmes County, Mississppi, seeking reformation
of the 2000-2001 contract. The complaint also sought damages and attorney fees under 42 United States
Code sections 1983, 1988.

ANALYSS

. WHETHER THE HOLMES COUNTY BOARD OF EDUCATION IS BARRED FROM
APPEALING THE CHANCERY COURT'S ORDER GRANTING SUMMARY JUDGMENT?

T9. In Fisher's brief, he makes an issue about whether the Board is even barred from gppedling the

summary judgment granted by the chancellor. Rule4 of the Mississppi Rules of Appellate Procedure sate



that "the notice of apped required by Rule 3 shdl be filed with the clerk of the trid court within 30 days
after the date of entry of the judgment or order appeded from." Fisher clams that because the Board
waited nearly one year following the date of entry for the summary judgment it is now barred from
gppeding the order granting summary judgment.
110. InFortune v. Lee County Board of Supervisors, the Missssppi Supreme Court held that only
when thereisafina judgment can there be an gpped. The court further stated:

A find decison generdly isonewhich endsthe litigation on the merits, and leaves nothing

for the court to do but execute the judgment.... An interlocutory judgment, on the other

hand, leaves for future determination an equity of the case, or some materia question

connected with it. A judgment is interlocutory, as opposed to find, only when something
further in the nature of judicid action onthe part of the court isessentid to afina determination of therights
of the parties. Accordingly, where further action of the court is necessary to give a complete adjudication
upon the merits, the judgment under which the further question arisesisto be regarded, not asfina, but as
interlocutory.
Fortune v. Lee County Bd. of Supervisors, 725 So. 2d 747, 750-51 (15) (Miss. 1998).
f11. Since the summary judgment is not considered a find judgment, the Board would not be
proceduraly barred from this gpped. Therefore, thisissue is without merit.

1. WASTHE DECISION OF THE CHANCELLOR AGAINST THE OVERWHELMING WEIGHT
OF THE EVIDENCE?

f12. We conduct a de novo review of the record to determine whether thetrid court properly granted
amoation for summary judgment. Hudson v. Courtesy Motors, 794 So. 2d 999, 1002 (7) (Miss. 2001)
(ating Russdll v. Orr, 700 So. 2d 619, 622 (Miss. 1997)). The de novo review includes looking at the
evidentiary matters and viewing them in the light most favorable to the party againgt whom the motion has
been made. Pace v. Fin. Sec. of Miss., 608 So. 2d 1135, 1138 (Miss. 1992). The movant has the
burden of proving that thereis no genuineissue of materid fact and that the movant is entitled to judgment

asamatter of law. Danielsv. GNB, Inc., 629 So. 2d 595, 599 (Miss. 1993).



113. Inthe present case, Fisher filed a complant dleging that the Board had "attempted tortioudy to
evadeitscontractua duties’ to Fisher. Under Mississppi Code Annotated section 37-9-105, in the event
that a school district recommends non-renewal of ateacher contract for a successive year, written notice
of non-renewa shdl be given within seven days of the date when the recommendation to reemploy would
have been made under the provisions of sections 37-9-15 and 37-9-17. Miss. Code Ann 837-9-105
(Rev. 2001). Mississppi Code Annotated section 37-9-105 gppliesto circumstancesin which ateacher
isterminated and dso to circumstancesin which ateacher isoffered adifferent position or their prior school
term contract is otherwise not renewed. DeSoto County Sch. Bd. v. Garrett, 508 So. 2d 1091, 1093
(Miss. 1987). Falure to notify a teacher of non-renewd of a contract in a timely manner will result in
automatic renewd of the contract in question for theensuing year. Garrett, 508 So. 2d at 1094; also see
Noxubee County Sch. Bd. v. Cannon, 485 So. 2d 302, 304 (Miss. 1986).

14. In DeSoto County School Board v. Garrett, two women filed a complaint aleging that the
reassgnments, from principasto teachers, congtituted afailure to renew employment and that compliance
with the procedures law, Mississippi Code Annotated section 37-9-101, was mandated. Garrett, 508
So. 2d at1092. "After conducting a hearing, the chancellor ruled that the procedures law applied to an
offer of reemployment in a different pogition, & areduced sdary; in short ademotion. 1d. On apped, the
Mississppi Supreme Court affirmed the chancdlor'sfindings. 1d. at 1094.

115.  Smilarly, in the present case, Fisher was offered a different position, from avocationd teacher to
asocid studiesteacher, and was offered areduced sdary, from $41,630 to $39,340, in short ademotion.
Fisher was not provided written notice or otherwise informed within seven days of the non-renewa of his
1999-2000 employment contract, as required under Mississippi Code Annotated section 37-9-105. The

2000-2001 contract indicates that it was not executed until May 8, 2000, thirty days subsequent to the



deadline for notice, which was on April 8, 2000. According to Garrett, Snce the Board failed to timely
notice Fisher by written notice of the non-renewa of his 1999-2000 school term contract, such contract
was automaticaly renewed for the 2000-2001 school term. With this being the case, no genuine issue of
materid fact existed; therefore, the granting of summary judgment by the chancellor was proper.

[11. DID FRED JERRY FISHER INCUR ANY DAMAGES ASA RESULT OF THEACTIONSOF
THE SCHOOL BOARD OR THE SUPERINTENDENT?

716. InEastland v. Gregory, the Mississippi Supreme Court stated that "a party who breaches a
contract is only ligble for the damages caused by the breach, and the non-defaulting party is only entitled
to be put in the same position he would have been had there been no breach." Eastland v. Gregory, 530
So. 2d 172, 174 (Miss. 1988). The Mississippi Supreme Court also Sated that, at the discretion
of thetrid judge, a non-breaching party may be awarded pre-judgment interest if the involved damages
areliquidated. Warwick v. Matheney, 603 So. 2d 330, 342 (Miss. 1992).

117. Inthe present case, the Board breached when it compensated Fisher for only $39,340 when it
should have compensated Fisher for $41,630 when the 1999-2000 contract was automatically renewed
due to lack of notice. In order to place him in the same position he would have been had there been no
breach, Fisher was entitled to the difference between the two sdlaries, for atotd of $2,290. Fisher was
aso entitled to pre-judgment interest which amounted to $94.22, for an overdl total of $2,384.22. This
is the amount awarded to Fisher by the chancellor; therefore, there was no error and this issue is without
merit.

118. THEJUDGMENT OF THEHOLMESCOUNTY CHANCERY COURT ISAFFIRMED.
STATUTORYDAMAGESAND INTEREST AREAWARDED. COSTSAREASSESSED TO

THE APPELLANT.

KING, PJ.,, THOMAS, LEE, IRVING, MYERS, AND CHANDLER, JJ., CONCUR.



SOUTHWICK, P.J., DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY
McMILLIN, C.J., AND GRIFFIS, J.

SOUTHWICK, P.J., DISSENTING:

119. Themgority concludes that the contract sent to Fisher condtituted the offer of ademotion. There
was a dight income change under the contract, but that alegedly was the result solely of fewer workdays
being applicable to the position to which Fisher was assigned. The old and the new positions were paid
at the same daily rate. It istoo facileto rule that any reduction in overal incomeisademotion. Theissue
is more complex. There was a dispute of materia fact regarding whether the new contract was a
reessgnment to acomparable position. If it was, therewas no demotion and no need for the Board to have
followed proceduresfor contract non-renewal. | would reverse and remand o that the fact questions can
proceed beyond the summary judgment stage.

720.  Fisher's 1999-2000 contract had employed him in the position of "vocationd teacher,” obligating
him to 200 days of service at $208.15 per day. Fisher's 2000-2001 contract described his position as
"teacher," requiring 189 days of service at $208.15 per day for asdary of $39,340. Had thisbeen anon-
renewa as meant by the relevant statute, certain procedura protections applied that were not followed.
Fisher was granted summary judgment asto liability. Later an award of the daily sdary for eleven more
days was awarded, plus interest.

721. The trid judge granted summary judgment because she found under controlling judicid
interpretation that there was no dispute of materid fact that Fisher's 2000-2001 contract resulted in a
"demotion” from the terms of the 1999-2000 contract. See DeSoto County Sch. Bd. v. Garrett, 508 So.

2d 1091, 1093 (Miss. 1987). Sinceit wasfound to be ademotion, the failure to provide statutory notice



invaidated the action. Miss. Code Ann. 8 37-9-105 (Rev. 2001). Under that statute, whenever ateacher
who has been employed during a particular school year will not be offered "a renewal contract for a
successive year," then timely notice must be given. That notice was not sent. Our issue of course is
whether it was required.

922.  Though the gtatute refers to a "non-renewd,” that word is not defined. What is clear isthat a
"renewd" does not require that the identica terms appear in the new one-year contract. If nothing else,

the dates of employment will change. Theremight actudly bearaise, and granting that would not beanon-

renewd triggering the protections of section 37-9-105. The job title may change, but | find no basisin
datute or casdaw that a change in title automaticaly is a non-renewd.

123.  InGarrett, principals were reassigned to positions as classroom teachers. The Supreme Court
determined that offering a principd a new podtion as a teacher a lesser pay was a demotion.

Consequently, the new contract was not a"'renewed" contract. Garrett, 508 So. 2d at 1092-93. Though
the Court agreed with the trid judge that the new postion was a demotion, it did not announce a readily
usable definition of that word.

724. Themgority interpretsGarr ett to mean that whenteachersare " offered adifferent pogition or their
prior school term contract is otherwise not renewed,” the notice and other statutory procedural

requirements must befollowed. Respectfully, that makesGarrett far more absolute than isjudtified. This
would mean that the offer of any new podtion at the same or better pay, with a different title that al

concerned admitted was amore prestigious one, would be anon-renewa. These procedura rules do not
apply to those sorts of changes. And if an improvement in position should not be considered a non-

renewd, neither should the offer of a comparable even if different position. Changing job title cannot be



enough, else school boards are unnecessarily hamatrung in the flexibility of assgning their teachers where
they are needed.

925. Garrett holds that process is due when something adverse is to be offered. That is the key
because the statute that concernsusis not supposed to create arigid structure for placement of employees
within school didricts. | find two statements of |legidative intent particularly rdevant. Firg, the statute was
intended "to provide public school employees with notice of the reasons for not offering an employee a
renewa of his contract.” Miss. Code Ann. § 37-9-101 (Rev. 2001). The legidature rgected that the
gatute would "establisha system of tenure” 1d. There are procedures for teachers or principasto have
ahearing if their existing contractud benefits are not going to be offered again for the new school year. It
iswith that understanding that we should examine what it means for a contract to be renewed.

926. Here, the school board paid Fisher $208.15 daily for 200 daysin 1999-2000, and offered to pay
him$208.15for eleven fewer daysworked in2000-2001. Thereisno evidenceon thissummary judgment
of whether the fewer days were gtrictly a matter of the nature of the job. Perhaps dl "teachers' worked
189 days and al "vocationa teachers' worked 200 days in the new school year.

927.  Itisof someimportance that the contract that Fisher had for his year as a vocationa teacher and
the one offered him asteacher provided that the Board had discretion to reassign him to other employmen.
By datute, a superintendent may reassgn personnd so long asthe reassgnment isto "an areain which the
employee has a valid license issued by the State Department of Education.” Miss. Code Ann. § 37-9-
14(2)(s) (Rev. 2001). The reassgned employee can complain by seeking review by the school board.
Miss. Code Ann. § 37-9-14(2)(s) (Rev. 2001). Fisher is certified in reading and socia studies. His
reassignment from vocationd education (in which heis admittedly not certified) to 6th grade socid studies

was wdll within the superintendent's authority. That reassgnment if during the school year would not have



been an implicit cancedlation of the old contract and execution of anew one. If instead the change does
not take place until the offer of a new contract at the end of a school year, there is not necessarily anon-
renewal if the contract reflects what could have been done with areassgnment. A change that resultsin
acomparable postion, even if not identicd intitle or pay, may be found to be arenewd.
928.  Other gatutory rulesareimportant in understanding what occurredinthiscase. A school'sprincipa
isto present a date of recommendations on or before April 1, for al teachers who will be employed for
the following school year. Miss. Code Ann. 8 37-9-17(1) (Rev. 2001). Teachers are generdly to be
employed for not less than a school year of 187 days. Miss. Code Ann. 8 37-9-24(1) (Rev. 2001). A
principa must generaly recommend "renewd" of the contracts of even long-standing teechersat the school
on an annud basis. The recommendations pass from the principd to the superintendent and on to the
school board. If accepted, the superintendent of the digtrict shall enter into a contract with the teacher.
Miss. Code Ann. 8§ 37-9-17(1) (Rev. 2001).
129.  Fisher was offered a contract for 2000-2001 as ateacher in asubject in which he was certified at
asday that maintained hisdally rate of pay from the previous year. The answer too quickly given by the
mgority isthet this quaified as a non-renewa of contract. Garrett provides procedural protections to
adverse employment action amilar to demotions.  In Garrett, the employment action conssted of
reemployment at an inferior pogtion -- teacher instead of principa -- a areduced sdary. Since Garrett
discussed "demoations' but did not define the term, | look to other authority:

A demotion includes any reassgnment (1) under which the saff member receives|ess pay

or hasless responghility than under the assignment he held previoudy, (2) which requires

alesser degree of il than did the assgnment he held previoudy, or (3) under which the

gtaff member is asked to teach a subject or grade other than one for which heis certified

or for which he has had substantia experience within a reasonably current period.

Montgomery v. Sarkville Mun. Sep. Sch. Dist., 665 F. Supp. 487, 492 (N.D. Miss. 1987).

10



1130. I find useful smilarity between the issues in such federa cases which involve whether racid
discrimination has occurred regarding a teacher's employment, and those analyzing adverse decisions
aufficient to invoke the procedurd protections of the statute that Fisher cites:
[R]espongbility is the central value protected by Sngleton's demotion provision. An
increase in sdary is not necessarily determinative, see Lee v. Macon Cty. Bd. of Educ.
(Muscle Shoals), 5 Cir., 1971, 453 F.2d 1104 (black principa demoted to Head Start
teacher despite fact that his salary increased), nor isthetitle, see Lee v. Macon Cty. Bd.
of Educ. (Thomasville), [470 F.2d 958 (5th Cir. 1972)] (Black principal was not
demoted to adminigtrative assstant to the school superintendent. The court held that
respongbilities were not "sgnificantly different.”)
Leev. Russell County Bd. of Ed., 563 F.2d 1159, 1161 (5th Cir. 1977); Pamela Dill, "Education Law
Abstract: A Survey of Prominent Issues in Mississppi's Public Schools” 13 Miss. C. L. Rev. 337, 361
(1993) (discusses Russll). Just as an increase in sdary does not shidd racid discrimination, a dight
reduction in sdlary does not spawn aper se non-renewdl.
a. Reduced salary
131. Thereisno question that $39,340 is less than $41,630, or that Fisher received lessmoney for the
2000-2001 school year thanfor that of 1999-2000. The corresponding daysof required servicewereaso
decreased. Thus, under the school board'sreasoning, Fisher'ssalary wasnot "reduced,” asFisher received
compensation at the same daily rate that he did for the 1999-2000 school year.
132.  Fisher was offered a contract that complied with this provison:
The contract shal show the name of the district, thelength of the school term, the position
held (whether an assistant superintendent, principa or licensed employee), the scholastic
yearswhich it covers, the totd amount of the annud sdary and how sameis payable. The
amount of salary to be shown in such contract shal be the amount which shdl have been
fixed and determined by the school board. . . .
Miss. Code Ann. 8 37-9-23 (Rev. 2001). Evenif the new caculation of tota annual salary islessthan that

in the previous year, the issue remains open of whether this was a demotion.

11



1133.  Contractua obligationsfor teachersare statutorily mandated at aminimum of 187 daysfor aschool
year. Miss. Code Ann. 8§ 37-9-24 (Rev. 2001). Both Fisher's 1999-2000 and 2000-2001 contracts
satidfied the gatutory minimums for employment. Though the actud take-homeincomewaslessunder the
new contract, | find that if that reduction was solely the result of placing Fisher in a comparable postion
whose duties required somewhat fewer work days, the contract sill might be considered arenewd.

b. Inferior position
134. There is no evidence on summary judgment that the new postion was inferior. Fisher was
reassigned from vocationd education (where he taught reading, writing, and language skills) to 6th grade
socid sudies. The reassgnment of personnd is authorized so long as the reassgnment isto "an areain
which the employee has a vdid license issued by the State Department of Education.” Miss. Code Ann.
§ 37-9-14(2)(s) (Rev. 2001). In addition, Fisher's 1999-2000 and his 2000-2001 signed contracts
expressy provide for reassgnment, abeit "during the school term.”
135.  Since contractua and Statutory authority existed to reassgn Fisher during the school term, a
resssgnment a the end of the school termisnot aper se non-renewal of that contract. Fisher wascertified
in both reading and socid studies. The superintendent had authority to reassgn Fisher's teaching
respongbilities. He could have done so by the terms of Fisher's 1999-2000 contract even prior to the start
of the 2000-2001 school year.
136. | find that a school board may decide to moveteachersinto comparable positionsinthe year-end
review of what school needs may be, without such moves being consdered non-renewals. Those
reessgnments may at timesresult in different titles; there may be dight pay differentias for reasons such as
are dleged here, namely, certain positions may require more before or after school-year work. Withinthe

fact-gpecific parameters established by Garrett of whether the new position should be considered a

12



demotion, this case needs to be decided. Since summary judgment was granted, the fact issues were not
resolved of the rdative status of the two positions, and whether the difference in pay was soldly the result
of the different number of days that those assigned in the two different postions legitimately arerequired
towork. Thereisdso afact question of whether the differentid in pay, evenif arisng from neutrd factors,
in itsalf was enough to be a demotion.

137. A meaningful reductionin prestige, responsibility or pay isnecessary. | would reverse and remand
so that the case could proceed past the summary judgment stage.

McMILLIN, CJ., AND GRIFFIS, J., JOIN THIS SEPARATE WRITTEN OPINION.
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