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McRAE, PRESIDING JUSTICE, FOR THE COURT:

1. Rdyingon Harrisv. State, 723 So.2d 546 (Miss. 1997), the Circuit Court of Stone County
granted adirected verdict for Tommy Dean Shaw on the indicted charge of murder and would not dlow
the jury to congder whether Shaw was guilty of the unindicted crime of mandaughter. The State of
Missssppi gppedsthe entry of the directed verdict and asks this Court to overrule Harris. The Sate

agquesthat if the State fallsto make out a primafacie case on the charge of murder, thetrid judge should



have the discretion to enter a"limited” directed verdict as to the murder charge and to submit the caseto
the jury on the uncharged offense of mandaughter. Wergect the States contextion and regffirm our ruling
in Harris.

FACTSAND PROCEEDINGS BEL OW

2. Tommy Dean Shaw ("Shaw™) wasindicted by the Grand Jury of Stone County on November 22,
2000, for the crimeof murder inviolation of Miss Code Ann. 8 97-3-19(1)(a) (1972). Followinga2001
midrid in Stone County, trid began in Stone County on November 5, 2001. After athree-day trid, the
court granted a directed verdict of acquittd on theindicted charge of murder and would not dlow thejury
to condder whether Shaw was guilty of the unindicted aime of mandaughter.  Relying on Harris v.
State, 723 S0.2d 546 (Miss 1997), thetrid judge ruled that the State had falled to meke aprimafacie
case on the indicted murder charge; therefore, the court was obligated to grant a directed verdict of
acquiittal on the charge of murder and nat permitted to submit the case to the jury on mandaughter, alesser
unindicted offense

3. Pursuant to Miss. Code Ann. § 99-35-103(b) (Rev. 2000),* which providesin rdevant part that:

The date or any municipa corporation may prosecute an goped from ajudgment
of thedrcuit court inacrimina causein the following cases

(b) Fromajudgment actudly acquitting the defendant whereaquestion of
law has been decided adversdly to the sate or municipdity; but in such
case the gpped dhdl not subject the defendant to further prosecution, nor
shdl the judgment of acquitta be reversed, but the Supreme Court shall
neverthd ess decide the question of law presented.

! This statute renders this gpped as one of "no controversy" since it will not subject the
defendant to further prosecution or reversa of thetria court's acquitta. Under the statute thereisno
need for the defendant to respond to this apped.



The State seeks redress only asto a pure question of law and not for the purpose of further prosecution
of Shaw. The State does not contest the trid judges rulings as to the "facts' but only contends thet this
Courtsrulingin Harris should be overruled.

DISCUSSION

4.  Sncetheisue presented isaquestion of law, we conduct denovoreview. Ostrander v. State,
803S0.2d 1172, 1174 (Miss. 2002) (citingDep't of Human Servs. v. Gaddis, 730S0.2d 1116, 1117
(Miss. 1998)).

5.  TheSatecdlsupon this Court to overrule Harris. The State argues that this Court's
rdinginHarrisiscontrary to themodern trend of alowing trid courtsto submit alesser chargeto thejury
without the necessity of asgparate count intheindictment, if the court directsaverdict onthechargeinthe
indictiment. The State argues that a defendant under indictment for murder issuffidently on naticethat the
subssquent submisson of the charge of mandaughter, for which the defendant isnot under indictment, does
not cause prgudice. Further, the State argues that submitting to the jury alesser unindicted arimeis not
contrary to the wdl-established precedent of dlowing trid judges to submit uncharged lesser- induded
offenses to the jury upon alimited directed verdict acquitting the defendant of the superior offense The
State argues that this Court'srecent decisonin Ostrander isindirect conflicwithHarris. Addtiondly,
the State arguesthat other jurisdictions have recognized theright of atrid judgeto grant alimited directed
verdict on a superior offense and submit to the jury an unindicted lesser offense. The State dleges that
mandaughter isalessar- induded offenseto murder; and therefore, under current precedent, it should have
been parmitted to proceed. The State daims the presant facts are vary different from thosein Harris;

therefore, Harris should not be contralling. Findly, the State argues that snce this Court has authority



to find a defendant guilty of lessar-induded offenses, the trid court should be able to give indructions on
lesser offenses
T6. InHarris, the defendant was indicted on three charges of ddliberate desgn murder under Miss
Code Ann. § 97-3-19 (1972) after ashootout on Mill Street in Jackson, Missssppl. 723 So.2d a 547.
Harris and two other defendants had fired wegponsinto aJegp Cherokeekilling Doris, Harold, and Hosea
Williamson. 1d. Harrisfired shots from a.357 magnum handgun, while one of other defendantsused an
AK-47 ssaultrifle. 1d. Attrid, an expet for the Sate tetified thet the three victims were killed by a
highvdoaty wegpon not a .357 magnum. | d. At thedoseof the Statescase, Harrismoved for directed
verdict based on alack of evidence thet he had caused the degths of thethreevictims. | d. Thetrid judge
granted a directed verdict, but dlowed the State to proceed on three counts of the lesser offense of
aggravated assault, charges for which Harriswas never indicted. 1d.  The trid judge reasoned that an
aggravated assault chargeisalessar-ind uded offense of the ddiberate desgn murder charge. 1d. Thejury
convicted Harris of three counts of aggravated assaullt. 1 d. Harrisgppeded daming thet the"after thetrid
court granted him a directed verdict of acquittd on ddiberate desgn murder, the State should not have
been dlowed to proceed onthetheory thet aggravated assault was alessar-included offense of ddiberate
desgn murder”" 1d. Wehdd that:

A trid court determination of insufficdency leading to adirected verdict of acquitta

on the charge of the indictment summarily condudes the State's case on the

charge. If the State has made no other charges within the indictment, then the

Sateis precluded from trying the defendant on alesser offense. . . . adirected

vedict on an indiccment for murder is abar to trying the defendant on aggravated

assault, snce he had not be indicted for the offense of aggraveated asaullt.

| d. a 547-48. Wefurther held that "[w]hen atrid court grants adefendant's motion for directed verdict,

thetrid court should not theregfter be permitted to dter or modify its gpparently unqudified acquittd by



permitting the Sate, through amendment of the accusatory pleading to charge necessarily induded lesser
offenses” 1d. a 548. We rdied on URCCC 7.06 which dates that "[t]he indictment upon which the
defendant is to be tried shdl be a plain, condse and definite written Satement of the essantid facts
condtituting the offense charged and shdl fully natify the defendant of the nature and cause of the
accusation.” We found that Harris was entitled to agrand jury indictment on aggravated assault. 1d. We
dtated that "[t]he State cannot be dlowed to charge only the highest offense and then test the evidence as
it goes dong until the burden for some lesser offenseismet” 1d. at 549.

7. The Sate argues that a defendant under indictment for murder is sufficiently on notice thet the
Subsequent submission of thecharge of mandaughter, for which the defendant isnot under indictment, does
not prgudice the defendant. This argument fails for a couple of reasons

T18. Under the Missssippi Condtitution art. 3, 88 26, 27, a defendant is entitled to notice through
indictment of the chargesfor which he is baing prosecuted. See Hailey v. State, 537 So.2d 411, 416
(Miss. 1988) ; Grayer v. State, 519 S0.2d 438, 439 (Miss. 1988). Likewise, indictments mugt “fully
natify the defendant of the nature of the cause of the accusation.” URCCC 7.06. An indictment for
"murder does not natify adefendant of apossble "mandaughter™ conviction, because mandaughter isnot
alesser-induded offense to murder. 0. Shaw wasindicted for murder under Miss Code Ann. §
97-3-19(1)(a) which dtates

(1) Thekilling of a human bang without the authority by law by any meansor in
any manner shdl be murder in the following cases

(& When done with deliber ate design to effect the death of the
person killed, or of any humean being.

(emphass added). The State now assarts that the trid judge should have been authorized to issue a
"limited” directed verdict asto the murder charge and dlow the State to proceed on the lesser unindicted
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offense of mandaughter under Miss. Code Ann. 8 97-3-35 (Rev. 2000) which providesthat “[t]hekilling
of ahumenbang,without malice, in theheat of passion, but in acruel or unusual manner;
or by the use of a danger ous weapon, without authority of law, and not in necessary s f-defense,
shdl bemandaughter.”  (emphasis added). Murder requires'deliber ate design” whichimpliessome
form of mdice. Miss Code Ann. 8 97-3-19. On the other hand, mandaughter requires 'without
malice, in the heat of passion, but in a cruel or unusual manner; or by the use of a
danger ous weapon" which specificdly excdudes mdice. Miss Code Ann. 8 97-3-35. A murder
indictment indicating mali ce does not place a defendant on natice of possible lesser charges without
malice. If that werethe case, then adefendant could not argue in his defense of amurder indictment thet
he lacked the requisite mdice because in doing so he may be satting himsdf up for amandaughter charge
for which he was never indicted.
110.  Furthemore, Miss. Code Ann. 8 99-7-37 (Rev. 2000) provides separate requirements for
indictments for murder and mandaughter:
In an indictment for homicide it shall not be necessary to st forth the manner in
whichor the means by which the deeth of the deceased was caused, but it shdl be
auffident to chargein an indictment for murder, thet the defendant did felonioudy,
wilfully, and of hismdice aforethought, kill and murder the deceasad. And it shall
be suffident, in anindiccment for mandaughter, to charge that the defendant did
fdonioudy kill and day the deceasad, conduding in al cases as required by the
conditution of this Sete.
It isdeer thet our Legidature did not intend thet a murder indiciment would give suffident natice of the
possible charge of the separate crime of mandaughter.
11. The Satearguesthat sncethis Court has held that natice of asuperior charge dso indudes natice
of lesser-induded offenses, it should dso find notice of asuperior chargeindudes notice of lesser offenses

See Payton v.State, 642 So0.2d 1328 (Miss. 1994); Porter v. State, 616 So.2d 899 (Miss. 1993);



Harveston v. State, 493 So.2d 365 (Miss. 1986). Additiondly, the State arguesthat Snceunder Miss.
Code. Ann. 8 99-19-5(Rev. 2000), ajury canreturn averdict on alessar-incdluded offensg, it shoulddso
be able to congder alessr offense. Section 99-19-5 providesthat "[o]n an indictment for any offensethe
jury may find the defendant guilty of the offenseascharged, or of any atempt to commit thesame offense,
or may find him guilty of an inferior offense, or other offense, the commission of which is necessaxily
induded in the offense with which he is charged in the indictment, whether the same be a fdony or
misdemeanor, without any additiond count in the indictment for thet purpose”  The Satesargument fails
because there is a difference between lessar-induded offenses and lesser offenses.

112.  We have repeatedly dlowed notice of a superior charge to sand for notice for lesser- induded
offenses, but we have a0 refused to dlow notice of asuperior offense to auffice for a lesser unindicted
offensa In Hailey, we hdd that an indictment for forable rgpe could not be submitted to the jury with an
indruction for child fondling asit isnot alesser- induded offense. 537 So.2d at 412. Wefound thet "the
indicment [for forciblerape] did not suffidently inform Halley that he might faceacharge of child fondling.
I d. Thedementsof rgpeinduded (1) camnd knowledge: (2) without consent and by force and (3) of a
femde child age 12 years or upward. |d. & 414 (cting Miss Code Ann. 8 97-3-65(2) (1972)). The
dementsof child fondling induded (1) ahandling or touching or rubbing; (2) of achild under the age of 14
years (3) by a person above the age of 18 years and (4) for purposes of gratifying lugt or indulging
licentious sexud desires. | d. (citing Miss. Code Ann. 8§ 97-5-23 (Supp. 1987)). Under Miss. Code Ann.
8§ 99-19-5, the jury may only condder "inferior offenses 'necessarily incdluded within the more serious
offensa’ I d. (quating Sandersv. State, 479 So.2d 1097, 1105 (Miss. 1985); Gillum v. State, 468
$0.2d 856, 861 (Miss. 1985); Cannadayv. State, 455 S0.2d 713, 725 (Miss. 1984)).Seeal so Biles

v. State, 338 S0.2d 1004 (Miss. 1976); Gray v. State, 220 Miss. 220, 70 S0.2d 524 (1954); Bogan
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v. State, 176 Miss. 655, 170 So. 282 (1936); Brown v. State, 103 Miss. 664, 60 So. 727 (1913);
Bedell v. State, 50 Miss 492 (1874). "[T]hissection only authorize[g convictionsof inferior condituent
offenses unlessthere be an additiond count in theindictment.” 537 So.2d at 414-15 (citing Callahan
v. State, 419 So.2d 165, 176 (Miss. 1982)). This Court held that "[i]f under the statute (1) the lesser
offenseis necessaily induded within the Satutory definition of the charged offense, or (2) the indictment
contains such dlegations thet alesser offense is necessarily charged in the indictment, then the State may
recaive the benefit of Miss Code Ann. § 99-19-5 if the evidence supports an indruction on the lesser
offense.” 1d. a 416. Neither of these scenarios are present here. Shaw was indicted for murder the
dementsof which do notindudedl therequistedementsfor mandaughter. Anindictment for murder does
not contain such alegations that would necessarily indude the lesser charge of mandaughter.

13. InHolmesv. State, 660 So.2d 1225, 1227 (Miss. 1995), we upheld the amendment of an
indictment from robbery to grand larceny.  Relying on Miss. Code Amn. 8 99-19-5, we found that "the
effect of the amendment & issueis the same as would result from submisson of alesser-induded offense
indruction. . . . and caused Holmes to "suffer no prgudice” 1d. Cetanly Shaw would have been
pregudiced hereif the State had been permitted to proceed on a charge of mandaughter.

114. InEakesv. State, 665 So0.2d 852, 859-60 (Miss. 1995), we hdd that an indictment for sexud
battery could be amended to attempted sexud battery without the need for an additiond indiccment. We
relied on Miss. Code Ann. 8§ 99-19-5 reasoning that Snce the dements of atempted sexud bettery were
a0 contained in the dements for sexud battery, the defendant was sUfficiently on notice that he could be
convicted of the attempt charge. 1d. Wefurther found thet "Eakes defenseto the sexud battery charge

was dill avalable to him with regard to the atempted sexud battery charge” 1d. a 860. Under the



present facts Shaw's defense of lack of malice would not have been avallableto him if the State had been
dlowed to proceed on acharge of mandaughter, which does not require maice.

115.  Wehaverdied on Miss. Code Ann. 8 99-19-5 and found thet an indictment for felony child abuse
did nat place adefendant on natice asto a passible charge of misdemeanor contributing to the neglect of
achild. Moorev. State, 799 So.2d 89, 90-91 (Miss. 2001). We found that " 'if the State proved the
dements of fdonious child abuse, it would not follow afortiori thet dl the dements of child neglect were
dsoproven.'" 1d. a 91. (quoting Payton, 642 So.2d at 1334). "A defendant inacrimina casecanbe
found guilty of alesser-induded offense, S0 long asit isnecessarily alessr-induded offense of the offense
charged.” 1d. Under the present facts mandaughter is not a lesser-included offense of murder. The
dements of murder and mandaughter are quite different. Notice to a defendant that he is required to
defend againg the dements of murder does not provide natice that he may too be required to defend
againg the dements of mandaughter.

f16.  Addtiondly, the Court of Appeds has held that an indictment for armed robbery necessarily
induded theoffenseof Smplerobbery; therefore, thejury could beingructed on thelesser-ind uded offense
eventhoughit wasnat containedintheindictment. Fulcher v. State, 805 So.2d 556, 560-61 (Miss. Ct.
App. 2001). " The purpose of an indictment isto put the defendant on natice of the natureand cause of
the chargesagang him.' " 1 d. (quating Richardson v. State, 769 So.2d 230, 233 (Miss. Ct. App.
2000)). The Court of Appeds hdd thet " T lessar-induded offense by definition isonein which dl its
essentid ingredientsare contained in the offensefor which the accused isindicted, but not dl of the essentid
ingredients of theindicted offense’"" 1 d. a 560 (dting Payton, 642 So.2d at1334 (quoting Porter, 616
So.2d a 909-10)). Inrgecting the gpplication of Harris, the Court of Appeds found that it dedlt with

alessr-induded offense; therefore Harris wasingpplicable. 1d. at 561.

9



17.  InOdom v. State, 767 So0.2d 242, 246 (Miss. Ct. App. 2000), the Court of Appedsheld that
an ingruction on the lessr-induded offense of Smple assault was proper when the indictment was for
aggravated assault. The Court found Harris, ingpplicable ance this case involved a lesser-induded
offense, not alesser offense. 1d. at 245.

118. A "lesser-induded offense” is very different then a"'lesser offense™ The essantid dements of a

lesser-ind uded offense are among the essentid dements of the superior offense. See Fulcher, 805 So.
2d a 560 (ating Payton, 642 So.2d a 1334 (quoting Porter, 616 So.2d a 909-10). In his goecidly
concurring opinionin Porter, Chief Justice Hawkins sated thet:
A lesser-induded offense by definitionisoneinwhich all its essentid ingredients
are contained in the offense for which the accusad isindicted, but not all of the
ingredients of the indicted offense. An accusad could not be guilty of the offense
for which heisindicted without at the sametime being guilty of the lesser-induded
offense. Thelessar-induded arimeis encompassed within the arimefor which the
accused isindicted. Harper v. State, 478 So.2d 1017, 1021 (Miss. 1985).
There may very wdl beasgparate, didinct and less serious crime which the proof
a trid shows the defendant committed, but this does not necessarily meenitisa
lesser-induded offense. To condlitute alessar-induded offense, every oneof the
essntid ingredients must also condtitute essentia ingredients of the more serious
crime of which the accusad isindicted.
616 S0.2d a 909-10 (Hawkins, C.J., spedidly concurring) (emphesisinorigind). Here, wearededing
with alesser offense. A defendant cannot be held to be on notice of apotentid charge the dements of
which are different and didinct from those laid out in the indictment charge. How would heformulae his
defenseif hehad to preparefor the possihility of being charged with unindicted lesser offenses? If Shaw's
defense to murder was basad on lack of mdice or mere negligence, would he nat be prgudiced by the
Sate being dlowed to proceed on the unindicted charge of mandaughter which required no mdice and

which can be basad on negligence?
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119. The Statedso arguesthat thisCourt'sdecisonin Ostrander iscontrary tothehdldinginHarris.
Thisargument falls because the charge of firg offense DUI is necessarily alessar-induded offense of the
charge of second offense DUI; therefore, our ruling in Ostrander  is condgtent with this Court's past
ruings

120.  InOstrander, the defendant was indicted for second offense DUI. 803 So.2d a 1173. Atthe
condusonof the Statesevidence, Ogtrander moved for adirected verdict daming thet the Sate hed failed

to prove his prior DUI conviction, and as aresult failed to prove arequired dement of itscase. 1d. The

trid judge overruled hismation asto the case asawhole, but ruled thet the prosecution could proceed on

acharge of firg offense DUI dnce it was alessar-induded offense of second offense DUI. 1d. at 1174.
Thejudge ated thet

The gg of this offense is opearding a mator vehide while impared. The
enhancement provided by the fird, sscond, and third offenses concans
punishment. And amendments can be alowed to conform to the evidence and
proof here. And certanly firg offense DUI or firg conviction DUI is a lesser
offense of the second offense, whichisalesser offense of athird or fdony offense.

Id. A jury found Odrander guilty of firgt offense DUI. 1d. On gpped, Odrander argued that Harris
precluded the jury from convicted him of firg offense DUI. We hdd that:

This Court's decison in Harris, does not prevent the jury from convicting
Odrander of fird offenseDUL. InHarris, this Court concduded that "where the
accusatory pleading fails separatdy to charge lesser-induded offenses, and the
court grantsamation for directed verdict of acquittd, thejudge of acquitta onthe
charged offense indudes acquitt on dl uncharged lesser-induded fdony
offenses” 1 d. a 549. Thisholding mugt not beinterpreted outsde thefactua and
procedurd contextof Harris. InHarris, thetrid court'sgrant of the defendant's
moation for directed verdict was an "goparently unquified acquittd.” 1d. at 548.
ThisCourt observed, " Thedifference between adirected verdict and ajury verdict
lies only in the source; the effect of the acquitta isthe samein @ther case™ 1d.
(Citing State ex rel. Robinson v. Blackburn, 367 So.2d 360, 362-63 (La
1979)). The Court dso dated that "ajudgment of acquittal, whether entered by
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jury verdict or by grant of adirected verdict should be accorded equa weight and

consquences.” 1 d. (Giting People v. McElroy, 208 CaApp.3d 1415, 256

Cd.Rptr. 853, 858 (1989)). Inthe case at bar, the trid judge expresdy limited

his directed verdict to the second offense DUI. Such an acquittal, accompanied

by an indication that the judgment did not encompass acquittd of the lessar-

induded offense, does not protect Odtrander from lighility from the lesser offense

necessaxily induded in the second offense DUI.
803 So.2d & 1176-77. We noted that "[n]o facts were dtered by the directed verdict, and no defense
was suddenly unavalable” 1d.a 1177. Ostrander involved the acquitta of a superior offense and the
State'sproceading on alessar-included offense. Here, the caseinvolvestwo distinct offenses, murder and
mandaughter. Thereisno lessar-induded offense; therefore, Ostrander isnat contrary to the holding in
Harris. Furthermore, if the State had been dlowed to suddenly procesd on a charge of mandaughter,
Shaw would have been denied the defense of lack of mdice
f21. Third, the Sate argues that our holdings on thisissue are contrary to those of other jurisdictions
The Sate cites People v. McElroy, 208 Cd. App. 3d 1415, 256 Cdl. Rptr. 853 (Cd. Ct. App. 1989);
Statev. Morris, 331 N.W. 2d 48 (N.D. 1983); and State v. Foster, 433 N.W.2d 168 (Neb. 1988).
122. In McElroy, the defendant was convicted of fifteen counts of robbery with the persond use of
afirearm, ten countsof robbery whilearmed with afirearm, two counts of robbery, one count of attempted
robbery with persond use of afirearm, and one count of attempted robbery while amed with afirearm.
208 Ca. App. 3d a 1418-19. At the conduson of the State's case, McElroy moved for acquittal asto
two of the counts of robbery daiming the evidence failed to show any property actudly being taken. | d.
a 1422-23. The State moved to amend one of these counts to atempted robbery, which was granted.
Id. a 1423. On the other count, the State argued that property had been taken therefore a count of

robbery was judiified. 1d. Thetrid court dissgreed and ordly granted McElroy's motion for directed

12



verdict without qudification astothat count. 1d. The State then moved to amend that count to attempted
robbery, which was granted over McElroy's objection. 1d. In finding thet the trid court's unqudified
acquittal prevented an atempted robbery conviction as to the one count, the court noted thet "[o]ur
decigon, of course, does not prohibit the trid court from gopropriatdy limiting the impect of the grant of
[directed verdict] motion.” 1d. a 1424. One mgor difference between McElroy and Harris, istha
McElroy dedswith lesser-induded offenses whereas Harris deds with lesser offenses

123. InMorris, the defendants were convicted of passession of acontrolled subgtance with intent to
ddiver and possesson of less than one hdf ounce of marijuana. 331 N.W.2d a 48.

Onapped, the defendants argued thet thetrid court erred in denying tharr motion for judgment of acquittd
because therewasinaufficent evidencefor which thejury could convict. Id. & 55. Infinding thet thetrid
judge was empowered to give alimited acquittd, the court Sated thet "[@] trid court'sgranting of amotion
for judgment of acquittal with repect to the mgor offense charged does not preclude submisson of the
caseto thejury on the bags of the lessar-induded offenseindruction unless, of course, the granting of the
moationfor acquittal extendsto thelessar-incdluded offenses” 1d. at 56 (atingHoward v. United States,
237 F.2d 216 (D.C. Cir. 1956); Statev. Marti, 290 N.W.2d 570 (lowa 1980); State v. Strong, 339
SW.2d 759 (Mo. 1960); Statev. Vincent, 321 SW.2d 439 (Mo. 1959)). Again, there is a maor
differencebetweenMorrisandHarris. Morrisaddressesacquitta of superior offensesand submisson
of lesser-induded offensesto thejury. Harris addresses lesser offenses with different dements.

24. InFoster, the defendant was indicted withone count of first degreeassault. 433 N.W.2d at 168.
After dosng arguments the judge noted that “therés afirst degree assalllt charge againg Mr. Fodter, and

its my impresson as a matter of law that that charge fails because | fed thet the-that the evidence is
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insufficient for any reasonable minds to condude thet there was asarious bodily injury.” | d. & 168. The
Court found the defendant could not be guilty of first degree assaulit, but submitted to the jury attempted
firg degree assault, alesser-incdluded offense. 1d. a 168-69. The Court found thet "where the Stiate fails

to demondraieaprimafacie case on the crime charged, but does so on alessor induded offense, thetrid
court initsdiscretion may direct averdict on the crime charged and submit the evidence to thetrier of fect
for congderation on the lessar-induded offense” 1d. a 169. Agan, Foster isdifferent from Harris.
Foster concarns alessar-induded offense, the dements of which are contained in the superior offense.
Harris contains a lesser offensg, the dements of which are different than those of the charge in the
indictment.

125.  Fourth, the State argues that mandaughter is alesser-induded offense of murder, and, therefore,
it should have been permitted to proceed. The StatecitesGrayer v. State, 519 So.2d 438 (Miss. 1988).

The Sate's explandion of the law isincorredt.

126. InGrayer, the defendant sought the vecation of his guilty pleato the crime of assault with intent
torgpe. 1d. Grayer argued that his"1970 conviction was unlavful becauseit was entered upon aplea of
guilty to acrime for which he had not been indicted.” 1d. We found that "assault with intent to rape.. . .
isaufficdently acondituent offense of forcblerape such that apleabargaininduced guilty pleathereto under
an indictment charging forable rape will withstand subsequent pog-conviction atack.” 1d. a 440. In
footnote 3, we Sated thet:

By way of andogy, we congder heat of passon mandaughter alessar-induded
offense to the charge of murder, even though thet particular form of mandaughter
contemplates proof of afact incongstent with the prindiple charge of murder. See
| som v. State, 481 So.2d 820, 824-25 (Miss. 1985).
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519 So.2d & 440 n.3,

127.  Inlsom, thedefendant wasindicted for murder and convicted of mandaughter. 481 So.2d a 821.
On apped, |somargued that thetrid court erred in giving thejury agpedd interrogatory and requiring the
jury to ddiberate for excessve hours. 1d. Judice Robertson, in his concurring opinion, found thet the
dements of mandaughter and murder are different; therefore the trid judge's atempt to indruct the jury
through a spedid interrogatory was an attempt to give an indruction on the lesser aime of mandaughter
whichwaserror. | d. a 825. Judice Robertson dited other opinionsholding thet thereisadear distinction
between murder and mandaughter. 1d. (See Cook v. State, 467 So.2d 203 (Miss. 1985); Stevensv.
State, 458 S0.2d 726 (Miss. 1984); Murphy v. State, 336 S0.2d 213 (Miss. 1976); Jones v. State,
222 Miss. 387,76 S0.2d 201 (1954); Newell v. State, 209 Miss. 653, 48 So.2d 332 (1950); Adams
v. State, 175 Miss. 868, 167 So. 59 (1936)). Footnote 3in Grayer iswrong. Themgority in Grayer
inaccuratdy sated Judtice Robertson'sconcurring opinioninl som. Mandaughter is not alesser-included
offense of murder.

128. Hfth, the State arguesthat thefactsinHarris arevery different from thefactsin the present case.
The Sate arguesthat the halding in Harris isingpplicable

129. Thefactsarenot o different. Harris was indicted for murder, as was Shaw. After Harris wes
given adirected verdict on the charge of murder, the prasecution asked the trid judge to proceed on the
unindicted charge of aggraveated assault. After Shaw wasgiven adirected verdict on the charge of murder,
the prosacution asked the trid judgeto proceed on the unindicted charge of mandaughter. Mandaughter

and aggravated assaultar e not lessar- induded offensesof murder. [t followsthat both prosecutorserred
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in thinking thet the trid judge should dlow them to proceed on lesser charges for which neither defendant
was indicted.

130. Sxth, the Statearguesthat sncethisCourt haspower to correct ajury verdict and find adefendant
quilty of alessar-induded offense and remand for sentencing, this Court should find thet atrid court upon
moation for a directed verdict can find a defendant guilty of a lesser-induded offense. The Sate dites
Alfordv. State, 656 So.2d 1186 (Miss. 1995).

131.  Whieit istrue tha this Court on gpped has found defendants guilty of lessar-induded offenses
that does not support the condlusion that atrid court should beableto giveacharge of alesser offensefor
which a defendant has not been indicted. In Alford, the defendant was convicted of burglary of an
inhebited dwdling. 656 So.2d & 1187. We hdd that the State hed failed to prove an essentid dement to
burglary, but Alford was guilty of the lesser-induded offense of trespass. 1d. a 1192. Again, we were
passing upon aless-induded offense. Mandaughter is not alesser-induded offense of murder.

132.  Sncemandaughter isnot alesser-induded offense of murder, thetrid judgewascorrect in denying
the State's mation to procesd on the unindicted crime of mandaughter after he directed verdict in favor of
Shaw on theindicted charge of murder.

CONCLUSION

133.  Wedfirmthetrid courtinitsgpplicationof our haldinginHarris. A defendant under indictment
for murder is not sufficdently on notice of the passble submisson of the charge of mandaughter. Thefact
thet atrid judge is permitted to submit to ajury alessar- induded charge does nat judtify the submission
of apurdy "lessr charge”" Our decison in Ostrander and case law from other jurisdictions are not
contrarytoour hadinginHarris. Contrary to the Statés argument, mandaughter isnot alessr-indluded
offense of murder. Thefacts of this case are amilar to Harris. Furthermore, our precedent of holding
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defendants guilty of lessar-induded offenses does nat judtify proceeding on an unindicted lesser offense

134. PRESENTED QUESTION ANSWERED.

PITTMAN, CJ., EASLEY AND CARLSON, JJ.,, CONCUR. WALLER, J,
DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY SMITH, P.J., AND
COBB, J. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.

WALLER, JUSTICE, DISSENTING:

135.  Becausethemgority ersinconduding that mandaughter isnot alessar-ind uded offenseof murder,
| respectfully dissent.

136. Mandaughter is alesser-induded offense of murder because (L)Harrisv. State, 723 S0.2d 546
(Miss. 1997), doesnot goply; (2) our caselaw dearly Satesthat mandaughter isalesser-incduded offense
of murder; and (3) the gpplicable datute alows the jury to decide whether the defendant is guilty of a
lessr-indluded offense

1387.  Harrisisingpplicable because mandaughter isalesser-induded offense of murder. Therdiance
by the mgority opinion onHarrisismiglaced. Harris dedswith alesser offense and has no bearing
on a lesser-induded offense because "[c]rucid to that decison [Harris| is the fact that, under our
longstanding precedents, assault isnot viewed asalesser-included offensetothecrimeof murder.” Wolfe
v. State, 743 So. 2d 380, 387 (Miss. 1999) (Banks, J.,, dissenting). See also Fulcher v. State, 805
So. 2d 556, 560-61 (Miss. Ct. App. 2001).

138. We have consgtently hed thet an indictment for murder indudes the lesser-induded charge of
mandaughter:

The long-ganding common-law rule is that an indictment for murder
indudesdl lower grades of fdonious homicide. Under thisgenerd rule,
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"on an indiccment charging murder generdly an accused may be found

quilty of mandaughter . . . and, where mandaughter has been divided by

datute into degrees, of any of the datutory degrees” 42 CJS.

Indictments and Informations, 8 280 (1944). This Court has repeatedly

gpplied the generd rule and uphdld convictions of mandaughter obtained

under anindictment for murder. Wellsv. State, 305 So. 2d 333 (Miss.

1974); Roberson v. State, 257 So .2d 505 (Miss. 1972); King v.

State, 251 Miss. 161, 168 So. 2d 637 (1964); Calicoat v. State, 131

Miss. 169, 95 So. 318 (1922).
Kelly v. State, 463 So. 2d 1070, 1073 (Miss. 1985).
139. Thefact that mandaughter proof is incongstent with thet of murder is of no conssquence. "[Bly
way of andogy, we condder heat of passon mandaughter a lesser-included offense to the charge of
murder, eventhough that particular form of mandaughter contemplates proof of factsinconagtent withthe
principd charge of murder." Grayer v. State, 519 So. 2d 438, 440 n.3 (Miss. 1988) (quoting Isom v.
State, 481 So. 2d 820, 824-25 (Miss. 1985) (Robertson, J., concurring)). Mandaughter is a lesser-
induded offense of murder. 1d. at 825.
0. The Court of Appeds has dso addressad the murder-mandaughter issue and stated, "[i]n order to
authorize [alessar-induded offensg] indruction the more serious offense mugt indude dl the dements of
the lessr offensg, that is it isimpossbleto commit the greater offense without a the sametime committing
the lesser-induded offense” Hester v. State, 841 So. 2d 158, 162 (Miss. Ct. App. 2002) (quoting
Shannon v. State, 739 So. 2d 468 (Miss. Ct. App. 1999) (quoting Sanders v. State, 479 So. 2d
1097, 1098 (Miss. 1985))). The Court of Appedsfound that mandaughter is alessar-induded offense
of murder under the Shannon test. Hester, 841 So. 2d at 162.
141, Alongwith our caselaw, our datutory law dearly dlowsthe jury tofind adefendant guilty for an

“inferior offense’ of the offense charged in the indictiment.
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Onanindicment for any offense the jury may find the defendant guilty of
the offense as charged, or of any atempt to commit the same offense, or
may find him guilty of an infeior offense or other offense the
commission of whichisnecessarilyincludedinthe offensewith
which heischarged in theindictment, whether thesamebeafedony
or misdemeanar, without any additiond count in the indictment for thet

purpose.
Miss. Code Ann. § 99-19-5 (2000) (emphasis added).
2.  Sncemandaughter isalesser-induded offenseof murder, thejury here should have been dlowed
to decide whether Shaw is guilty of that lesser-induded offense
143.  For these reasons, | respectfully dissent.

SMITH, P.J., AND COBB, J., JOIN THIS OPINION.
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