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EASLEY, JUSTICE, FOR THE COURT:
STATEMENT OF THE CASE
1.  Thsisawrongful degth case invalving the medicd trestment provided to Jason Taylor Moore
(Taylor) by Dr. Wdter W. Eckman (Dr. Eckman), the Aurora Spine CentersMississppi, Inc. (Aurora),

and North Mississppi Medicd Center (NMMC).! On the evening of February 20, 1999, Taylor

INMMC settled its portion of the judgment (40% ligble) with Michelle after trid and isnot party
to this apped.



sudaned a heed injury by faling in a movie theeter and went to NMMC for trestment by the on-cal
physician, Dr. Eckman. On March 20, 2000, Linda Michdle Moare (Michdlle), Taylor's wife, filed suit
agang Dr. Eckman, Auroraand NMMC both individudly and as the consarvator of the etate of Taylor
in the Circuit Court of Lee County. The complaint dleged persond injury to Taylor and Michdlein
connectionto thetreatment provided to Taylor. OnMay 19, 2000, Taylor died, and on August 24, 2000,
an amended complaint wasfiled on behdf of Michdle and the wrongful deeth beneficiaries of Taylor for
dleged negligence resiiting in the degth of Taylor. On February 12-26, 2002, atrid was conducted, and
the jury returned averdict in favor of Michdleand thewrongful deeth bendficiariesfor $65 million. Thejury
determined that Dr. Eckman and Aurora were 60% liable and NMMC was 40% lidble. On March 4,
2002, afind judgment was entered by thetrid court. Dr. Eckman and Aurorafiled amation for judgment
natwithsganding the verdict, or, in the dternative, amoation for new trid.? The trid court denied themation
without a hearing. Dr. Eckman and Auroratimdy filed their gpped to this Court. This Court firmsthe

judgment, the jury verdict, and the assessed lighility of 60% of Dr. Eckman and Aurora

FACTS
2. While a the movies, Taylor went to the bathroom and gpparently dipped or fdl and struck his
head. He wandered out of the theater and drove awvay in hiscar. Michdle, Taylor’ swife, could nat find
himand cdled him on his cdiphone. Taylor seemed confused, but she eventudly had Taylor go to the
emergency room. Dr. Petersin the emergency room ordered a computer tomography, ak.a CT or ca
scan, to be performed on Taylor on February 20. The CT scan showed some blesding in the frontd lobe.

Neurologicd checks and vitd Sgnswere ordered every two hours

2 Dr. Eckman and Aurorawill be collectively referred to as "Dr. Eckman.”
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13.  Acoordingtothetestimony of Dr. Hauser, expert witnessfor Michelle, during the course of theday
a number of ggnificant changes occurred to Taylor, such as nauses, increasing headaches, and later
increased blood pressure. Around 1:50 p.m. the medical records indicated that Dr. Eckman ordered
Tdwin, apotent narcotic for pain rdief, and increasad the Codene dosage from 30 milligrams up to 60
milligrams and up to 90 milligrams. Accordingto Dr. Hauser, Tadwin is more sedating then Codeineand
typicaly avoided in heed injury cases Codeine, on the other hand, is less sedating and usad to follow a
patient'smenta Satus. Even though Codeneislesssadating, Dr. Hauser testified thet it should beavoided
if possible In addition, Dr. Hauser tedtified that Tawin has the potentid for suppresson of mentd satus
in head injury patients, olscuring the dinical course for head injuries. Further, Tawin may suppress a
patient’ srepiration which may directly increeseintracranid pressure. Dr. Hauser tedtified thet at thistime,
goproximatdy 2:00 p.m., that Dr. Eckman should have gone to see Taylor, peformed a detaled
neurologica examination and performed another CT scan.  Dr. Hauser tedlified thet in his opinion, Dr.
Eckmean fdl bdow the gandard of care by faling to perform these tasks.

4. About 2:00 p.m. Taylor began to complain of nauseaand heedaches even though he hed incressed
painmedication. Dr. Hauser tedtified that both these complaints a ong with increased blood pressurewere
sgnificant. Taylor had been diagnasad with hypertenson afew years before and took medication for the
condition. At 6:00 p.m. hisblood pressure was 150/98, which Dr. Hauser considered “worrisome’ and
a 1707110 two hours later. The increased blood pressure in a patient with a known heed injury is
“sugpidous’ and may indicateaprogression of intracranid hypertenson. Thenursesinformed Dr. Eckman
about the increased blood pressure and he told the nursesto give Taylor hisblood pressure medicine. At
thispoint, gpproximatdy 6:00 p.m., andinlight of Taylor’ sincreased blood pressure, having aknown heed

injury with intracranid bleeding and increased headaches and needing increased pain medication, Dr.



Hauser tedtified thet Dr. Eckman fdll below the sandard of care. Dr. Hauser dated that Dr. Eckman
should have examined Taylor and ordered ancther CT scan, which would have shown a subdurd
hematoma

%.  Taylor was given Monopril, his usud blood pressure medicing, just before 7:00 pm. Ingteed of
lowering his blood pressure, the medicd records indicated thet his blood pressure incressed. By 8 pm.

Taylor' sblood pressure was 170/110, and two hours later it was 172/124. Dr. Hauser believed thet the
increasein blood pressurewas an indication of increased pressurein Taylor’ shead. Therecordsindicated
thet around 10:30 p.m. the nurses natified Dr. Eckman thet Taylor had what he described as the worst
headache that he' sever had and of Taylor’ sincreased blood pressure. Dr. Hauser tetified thet apatient
complaning of the worst heedache that he ever had; needing increased pain medication; and increesing
hypertension, despite taking blood pressure medication, is anindication of increasad pressureintheheed.
Dr. Eckman ordered that the Talwin and Codeine be given dtematdy and the check of vitd Sgnsshould
be decreased from every two hoursto every four hours: Again, Dr. Hauser tedtified thet Dr. Eckman fdl

beow the sandard of care and should have examined Taylor, ordered a CT scan and presumiably seen
the subdurd hematoma, and surgicdly drained thearea. In addition, Dr. Hauser testified thet hed the CT
scanand surgery been performed then Taylor wiould not have suffered from abrain herniation, therewould
have been little or no further damage fromthe pressurein his head and he would have survived and been
noml.

6.  Oncrossexamination Dr. Hauser sated thet from Taylor’ sinitid admissonat 11:00 p.m. Saturday
night to 10:00 p.m. Sunday, there was no dedinein his Glasgow Coma Score or his neurologicd satus.
A normd neurdlogicd check indudes waking a patient from degp and checking thar levd of

CoNsCioUSNESs, pupils, gpeech, orientation to person, place and time, and srength. Dr. Hauser opined that



the nurang daff performed gopropriate neurologica assessments from Taylor's presentation to the
emergency room a 10:30 p.m. on February 20 through gpproximetey 10:30 p.m. on February 21. Dr.
Hauser dated that therewereno documented neurologica checksperformed by thenuraing saff between
10:00 p.m. and 6:00 am. (February 21-22) that sufficiently complied with the sandard of carefor nurses.
Dr. Hauser gated that had the neurologica checks been adequatdly performed by the nurang saff then
Taylor's changeswould have been discovered, the doctor could have been called and provided surgica
care, the arest and brain damage would have been avoided, and his deeth would have been prevented as
wel. The hematioma accumulated over a 30-hour period.

7. When Dr. Eckman was contacted by the gaff, he gave no ordersfor surgery but, ordered aCT
scan. Around noon, an angiogram was ordered, and it indicated that the blood supply to the brain was
intact. Dr. Hauser tedlified that in his opinion Dr. Eckmean failed to comply with the Sandard of care on
February 22 by failing to operate on the hematoma  There was some gpparent controversy between Dr.
Eckmen, daiming that he recommended surgery, and Taylor's family concarning the decison not to
operate on Taylor a that time. Despite this controversy, Dr. Hauser tedtified that he disagreed with the
information provided by Dr. Eckman to Taylor’'s family. Dr. Eckman dlegedy daed that Taylor was
essentidly brain dead and that an operation would not help the Situation.  Dr. Hauser conddered the
presentation of the information to be adeviation of gandard of care. Indeed, Dr. Hauser tetified thet he
would have performed the surgery on Taylor. According to Dr. Hauser, had an operation been performed
shortly after taking the CT scan on February 22 and removed the dat, then Taylor likdy would not have
suffered massve brain damage and his later desth. An operation was performed on February 23.

18. Dr. Eckmen dated that he requested thet the emergency room physician admit Taylor to the

hospita about 2:00 am. and to make awritten request for the neurologica checks on him. Dr. Eckman



thensaw Taylor about 7:00 or 8:00 am thet samemorning. During thevist Dr. Eckman collected Taylor's
medicd higory, performed agenerd physcd exam, and adetaled neurologicd exam. Other then suffering
fromaheadache, Taylor gopeared to bein normd condition. The next timethat Dr. Eckman saw Taylor
was dter hisarrest. Prior to the arest, Dr. Eckman had afew teephone conversations with the hospital
gaff about Taylor’ scondition. Dr. Eckman Sated thet prior tothearrest, hehad not heard from thenuraing
gaff snce about 10:00 to 10:30 p.m. the previous night.

DISCUSSI ON

l. Whether the trial court erred by denying the superceding cause
juryinstruction (D1-12) requested by Dr. Eckman.

9.  Dr. Eckman arguesthat the trid court erred by refusng asuperceding cause jury indruction. He
mantains thet the negligence of the hospitd nurang &, i.e, falling to perform neurdlogical checks every
two hoursasordered by Dr. Eckman, superceded any negligence on hispart. Ontheother hend, Michdle
argues that the jury ingruction (1) incorrectly stated the law, and (2) the evidence showed thet Dr.
Eckman’s negligence occurred before, during and after any negligence attributed to the nurang d&ff. The
trid court heard arguments from counsd but denied the indruction without any subgtantive comment.

110.  “When reviewing jury indructionswe will review al of the ingructions together, rather than each

isolated indruction.” Jackson v. Daley, 739 S0.2d 1031, 1037 (Miss. 1999) (citing Hull v. State, 687
S0.2d 708, 722 (Miss. 1996)). In CohoResources, | nc. v. McCarthy, 829 So.2d 1, 22 (Miss. 2002),

this Court stated:

As we have sad, "on gopdlate review, we do not isolae the individud indruction
attacked, but rather we reed dl of the indructionsasawhole” Paynev. Rain Forest
Nurseries, Inc., 540 So.2d 35, 40-41 (1989). "Defects in specific indructions do not
require reversd where dl indructions teken as a whale farly--dthough not
perfectly--announcethe goplicable primary rulesof law.” 1d. a 40-41. Further, "[t]hetrid
court enjoyscond derablediscretion regarding theform and substance of jury indructions™
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Higgins v. State, 725 So.2d 220, 223 (Miss1998). Missssppi's lav on jury
indructions has been summerized asfollows

Jury indructions are to beread together and taken asawholewith no one
indruction taken out of context. A defendant is entitled to have jury
indructions given which present his theory of the cass however, this
entitement is limited in thet the court may refuse an indruction which
incorrectly datesthelaw, isfarly covered dsewhereintheindructions, or
Is without foundation in the evidence. We have dso hdd a court's jury
indructions will not warrant reverd if the jury was fully and fairly
indructed by other indructions

Id. at 223.
Coho, 829 So.2d & 22.
f11.  Proposed jury indruction D1-12 dated:

A superceding causeis an independent and unforseen act by athird person which follows
the Defendant’ s negligence, if any you should find, and which is the subdtantid factor in
caudng theinjuries dleged by the Plantiff. A superseding cause becomes the proximete
cauefor the Plaintiff’ s dleged injuries and the Defendant’ s negligence is aremote cause
for which heis nat lisble Thus, if you find from a preponderance of the evidence in this
cause that Dr. Eckman was negligent in his care and tresiment of Taylor Moore on
February 21, 1999, but that an independent and unforeseen act by athird person, namdy
the dleged failureof nurang personnd at the North Missssippi Medica Center tomeet the
gandard of care with repect to the nurang care provided to Mr. Moore on February 21
and 22, 1999, fallowed Dr. Eckman’s negligence, if any, and was a subdantid factor in
causang Mr. Moore s neurologicd injuries and subseguent deeth, then Dr. Eckmanisnot
lidhle for the injuries proximatdy resulting from the superseding cause, and your verdict
shdl befor the Defendants, Dr. Eckman and Aurora Spine Centers-MissSssppi, Inc.

112.  Theman point of contention between the partiesin this action gppearsto beadispute of thefacts
inevidenceand defining the moment of Taylor'sinjury. Dr. Eckman dtesmany examplesthat demondrate
that the cardiac arrest wiould not have hgppened but for the nurses fallure to monitor Taylor every other
hour from 10:00 p.m. February 21 to 6:00 am. February 22. Michdle argues that Dr. Eckman's

negligence occurred prior to, during and after the nurses negligence because hefalled to timely operate on



Taylor dfter thearrest. Michdledamsthat the blood vessalsin the back of Taylor’s head were il open
dter the arrest and prompt surgery would have given Taylor “agood functiond recovery.”

3. InM&M Pipe & Pressure Vessel Fabricators, Inc. v. Roberts, 531 S0.2d 615 (Miss.

1988), acaseinvalving amultiple car accident resulting in awrongful desth dam, this Court addressed
theissue of intervening cause and hdd:

In casssinvalving the issue of an intervening cause, this Court haslaid particular Sresson
the conogpt of "puttinginmotion”. Thatis, the origind actor will not be absolved of lighility
because of a supervening cause if his negligence put in mation the agency by or through
which injuries were inflicted. Capitol Tobacco & Specialty Co. v. Runnels, 221
So0.2d 703, 705 (Miss.1969). See also, e.g., Blackmon v. Payne, supra, 510 So.2d
a 487; Robison v. McDowell, 247 So.2d 686, 688 (Miss1971); Smmons V.
Amerada Hess Corp., 619 F.2d 440, 441 (5th Cir.1980).

And"if the occurrence of the intervening cause might reasonably have been anticipated,

such intervening cause will not interrupt the connection betweean the origind cause and
inury." Ross v. Louisville and Nashville RR., 178 Miss. 69, 84, 172 So. 752, 755
(1937). See also, eg., Touche Ross v. Commercial Union, supra, 514 So.2d at
323; Blackmon v. Payne, supra, 510 So.2d at 487; McCorklev. United Gas Pipe
Line Co., 253 Miss. 169, 188, 175 So0.2d 480, 489 (1965). In determining whether the
actor's negligence was the proximate cause of theinjury, it is not necessary that the actor
should have foreseen the particular injury that hgppened; it is enough that he could have
foreseen that his conduct could cause some injury. See, eg., Nobles v. Unruh, 198
So.2d 245, 248 (Miss.1967); Cumberland Telephone & Telegraph Co. v.
Woodham, 99 Miss. 318, 332, 54 So. 890, 891 (1911).

Dr. Eckman ditesto Southland Management Co. v. Brown, 730 S0.2d 43, 46 (Miss. 1999), for the
principle of asuperseding cause. In Southland, this Court afirmed the Court of Appeds ruling thet an
intervening cause occurred which rdieved an goartment management company from lighility. Inthiscase,
employees of the goartment complex deposited bathroom tilesin awooded areanear the complex. 1d. a
44. A group of children playing in thewoods began to throw thetiles a one ancther resulting in an eye

injury toonechild. 1d. a 45. This Court affirmed the Court of Appedls ruling that it was not foreseegble,



and thus an intervening cause, thet inert tileswould be thrown by one child and cause injury to ancther.

Id. at 48.

14.  Inorder to mekethisdetermingtion, the Court analyzed thefacts, in part, according to the Second
Redatement of Torts concerning when an intervening force can be dassfied as a superceding cause as
fdlows

The Second Restatement of Torts has atempted to draw the dividing line by shidding a
defendant fromlighility if theintervening force can bedassed asa” supersading cause™ See
Regatement (Second) of Torts 8 440 (1965 ). The Restatement defines a superseding
causeasfaollows
A superseding causeisan act of athird person or other forcewhich by its
intervention preventsthe actor from being ligdblefor harm to another which
his antecedent negligence is a subgtantid factor in bringing about.
Id.
The Restatement setsout Sx factorsto condder in determining whether a
paticular intervening force can be fairly dassed as a superseding cause
@  thefact thet its intervention brings about harm
different in kind from theat which would atherwise
have resulted from the actor's negligence:
(b)  the fact that its operation or the consequences
thereof gppear after theevent to beextraordinary
rather than normd in view of the drcumstances
exiding a the time of its opertion;
()  the fact that the intervening force is operating
independently of any Stuation cregted by the
actor's negligence, or, on the other hand, isor is
not anormd result of such agtuaion;
(d)  thefactthat theoperation of theintervening force
is due to athird person's act or to hisfalure to
act;
) the fact thet the intervening forceisdueto an act
of athird person which is wrongful toward the
other and as such subjects the third person to
lighility to him;
® the degree of culpability of awrongful act of a
third person which sets the intervening force in
moation.



115. This Court finds that the acts of the nurang gaff cannot be said to be an intervening and
superceding cause here Whileit istrue that many expert witnessestegtified thet the nurang saff fdl b ow
the sandard of care by failing to adequatdy monitor and perform the neurologica checks on Taylor the
night of February 21-22, 1999, there was d o testimony that Dr. Eckman fell be ow the sandard of care
before, during and after the time period in which the nurses were to monitor Taylor. This case is
diginguishedle from Southland in that there was no bresk in the chain of events. In Southland this
Court determined thet the abandoned tiles were inert only to be later picked up and thrown by playing
children. In essence the chain of events was broken. In M&M, atruck with faulty tall lights caused
another driver toavoid acallisonwith thetruck. Becausethe second vehideattemptedtoavoid acollison
with the truck, achain of events occurred resulting in a callison invalving two other vehides. In the case
aub judice, this Court finds thet the nurang saff’s negligence was reasonably foresseable and does not
conditutean intervening and superceding act. Assuch, thetrid court did not dbuseitsdiscretion by denying
the indruction.

Il. Whether thetrial court erred in granting Michelle's motion for
partial summary judgment.

116. InJenkinsv. Ohio Casualty I nsurance Co., 794 So0.2d 228, 232 (Miss. 2001), this Court
hdld that on gpped ade novo gandard of review gppliesto atrid court ruling granting summary judgment.
InPrescott v. Leaf River Forest Products, Inc., 740 So.2d 301, 308-09 (Miss. 1999), this Court
observed:

On gpoped this Court reviews de novo a trid court's decison to grant a mation for

summary judgment, which should only be granted "if the pleadings, depogtions, answvers

to interrogatoriesand admissonsonfile, together with the affidavits, if any, show thet there

IS No genuine issue as to any maerid fact and that the moving party is entitled to a

judgment asamétter of lav." M.R.C.P. 56. A fact ismaterid if it "tendsto resolve any of
the issues, properly raised by the parties” Webb v. Jackson, 583 So.2d 946, 949
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(Miss1991) (ating Mink v. Andrew Jackson Casualty Ins. Co., 537 So.2d 431,

433 (Miss1988) (quoting Mississippi Road Supply v. Zurich-American

I nsuranceCo., 501 S0.2d 412, 414 (Miss.1987))). Theevidencemust beviewedinthe

light most favorable to the non-moving party. If, in this view, the moving party is entitled

to ajudgment as amatter of law, then summary judgment should be granted in hisfavor.

Otherwise, the mation should be denied. Brown v. Credit Center, Inc., 444 So.2d

358, 362 (Miss1983). Morgan v. City of Ruleville, 627 So.2d 275, 277

(Miss1993).
Rule 56(c) of the Missssppi Rules of Civil Procedure provides that summary judgment shdl be granted
by acourt if "the pleadings, depogtions, answers to interrogatories and admissions on file, together with
afidavits, if any, show that there is no genuine issue as to any materid fact and that the moving party is
entitled to ajudgment asamatter of law." M.R.C.P. 56(c) (emphess added). The moving party hasthe
burden of demondrating thet there is no genuineissue of maerid fact in exisience, while the non-moving
party should be given the benefit of every reasonable doubt. Tucker v. Hinds County, 558 So.2d 869,
872 (Miss. 1990).
17. Thecomplant wasfiled on March 20, 2000, and an amended complaint wasfiled on Augus 24,
2000. Inthar answersDr. Eckman and Aurorapled affirmative defensesinduding Miss. Code Ann. 8 85-
5-7(7) (1999) which daes "In actions invalving joint tort-feasors, the trier of fact shdl determine the
percentage of fault for each party dleged to be & fault."
118.  On Segptember 13, 2001, Michdlefiled amation for summary judgment which was heerd before
thetrid court on January 8, 2002. The mation for summary judgment assarted thet Dr. Eckman hed the
burdenof proof for hisaffirmative defenses. Dr. Eckman asserted in hisResponseto Rlantiff'sMation for
Summary Judgment thet 8 85-5-7 operates asamatter of law and thet invocation of the defense doesnot

reguire expert tesimony. Pior to the hearing, Dr. Eckman provided no informetion indicating thet there
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was fault to be attributed to athird party non-defendant.® After hearing argumentsthetrid court ruled as

folows

With regard to the mation concerning Section 85-5-7, the mation will be denied except
as to any paties not named in this lawvauit. | think it's dear to the Court thet if the
defendants request an gpportionment of fault ingruction concerning the respective fauit of
the defendants, should the jury find fault with ether of these defendants, they would be
entitled to that. But | don't think thet | saw anything in the materid submitted to mewhich
indicates that the defendants canshow that therewasany fault of any third party for which
the jury would be warranted in alocating or gpportioning such fault to. For that reason,
the moation for summary judgment concerning Section 85-5-7 will be denied, except asto
any parties not actud partiesto thislawsuit, named defendants

119.  Dr. Eckman arguesthat thetrid court ruling was contrary to 8 85-5-7 and caselaw which dlows
adefendant to argue lidhility on the part of dl paties a fault whether named in the lawsuit or not. Dr.
Eckmanrdiesin part upon Dawson v. Townsend & Sons, Inc., 735 So.2d 1131 (Miss. Ct. App.
1999), andEstate of Hunter v. General MotorsCorp., 729 S0.2d 1264 (Miss. 1999). InDawson,
the Court of Appeds noted:

Snce the date of trid the supreme court has resolved this troubling question. Estate of
Hunter v. General Motors Corp., 729 So.2d 1264 (1 32) (Miss.1999). The court
conduded that participantsin an event who for somereason arenot joined inthelitigation,
so-cdled "phantom defendants” can nonethdess have thar portion of fault assgned to
them. A jury may not be ingructed to consder only the parties actudly sued, d<se the
defendants who are present have been unfairly denied the benefits of our sysem of
comparative fault. 1 d. For example, adamant could settle with onedefendant in order to
go after a"degp pocket” defendant. | d. "Thereisnoindication thet thelegidaureintended
to reservefor plantiffsthe soleand exdusiveright to mekedlegations of fault beforeajury
and to deprive defendants of the opportunity to persuade a jury thet fault for a given
accident liesdsawhere” 1d. a (134). We need not further restate the andysis.

735 S0.2d at 1131.

3 Answer to afirst set of interrogatories and supplementa answersto plaintiff interrogatories did
not indicate an expert or any testimony that attributed fault to athird party.
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120. Michdlearguesthat Dr. Eckman raisad the affirmative defense and, therefore, had the burden to
prove any gpportionment of fault. In Pearl Public School District v. Groner, 784 So.2d 911, 916
(Miss 1999), this Court Stated:
The Digrict dlegesthat the amount of damages should have been gpportioned among dl
potentidly responsble parties. We agree. On the other hand, apportionment is an
dfirmaive defense that must be pled and proven. This Court has hdd that "[i]t is
fundamentd thet the burden of proof of affirmative defensesretssquardy ontheshoulders
of the one who expects to avoid lighility by that defense™ Marshall Durbin Cos. v.
Warren, 633 So.2d 1006, 1009 (Miss.1994).
21. ThisCourt findsthat thetrid court did not e by granting partid summary judgment in Michdles
favor. Dr. Eckman did not provide sufficient proof that creeted a genuine issue of materid fact. Dr.
Eckman'sAnswer to Flantiff'sfirst set of Interrogetories, supplementd answersto plaintiff'sinterrogetories,
and the depodtion of Dr. Killeffer, filed as part of a supplementa exhibit, did not indicate any fault
atributeble to athird party. Also there were no dfidavits or other informetion for review in the record.
Thisissueiswithout merit.

[11.  Whether the trial court erred by granting Michelle’s motion in
limine.

122.  “A mationin limine should be granted only when ‘(1) the materid or evidence in question will be
inedmisshle a atrid under the rules of evidence and (2) the mere offer, reference, or Satements made
during trid concarning themateria will tend to prgjudicethejury.” McCord v. Gulf LifeIns. Co., 698
S0.2d 89, 91 (Miss 1997) (quoting Whittley v. City of Meridian, 530 So.2d 1341, 1344 (Miss.
1988)). See also Hageneyv. Jackson Furnitureof Danville, Inc., 746 S0.2d 912, 918 (Miss. Ct.
App. 1999).

723.  Dr. Eckmen next arguesthat thetrid court erred by denying him the opportunity to cross-examine
Michelle about prior incondsent datements and dlegations concerning Taylor's deeth. Michelle sgned

13



aninsurance gpplication to collect accidentd death benefitsfor alifeinsurance policy on Taylor'slife* The
beds for Taylor's degth in the gpplication for insurance benefits was deeth from an accdentd fdl ina
bethroom, whereasvariouspleadingsand proof at trid sated thet the desth was caused by medicd/nurang
negligence. Dr. Eckman contends thet hewas denied an opportunity to chalenge Michdl's credibility and
prejudiced by thetria court ruling. Michelearguesthat thelaw iscontrary to Dr. Eckman’ sargument and
the collaterd source rule prohibits thistype of “impeachment” testimony exception.

24. Inhisbrief, Dr. Eckman rdies upon Martindale v. Wilbanks, 744 So.2d 252, 254 (Miss.
1999), for hispropogtion that “prior incongstent Satements mede in connection with insurance daimsare
properly admissble for impeachment matters” In Martindal e, amother filed suit agang Wilbanksfor
injuries sustained by her minor child and hersdf in amotor vehide accident. 1 d. a 253. This Court held
that the Petition for Authority to Settle and Compromise Doubtful Claim of Minor Child was admissble
evidence | d. a 254. Thehushand, Mr. Matindde, testified thet hedid not fileaninsurancedaim againgt
hiswifeto collect money for hischild, as guardian. 1d. The defensethen offered the settlement toimpeech
the hushand. 1d. ThisCourt held thet “[t]hetrid judge then ruled thet if Mr. Martindele had answered thet
he hed filed adam, the petition would not be admissble However, Mr. Martindde had answered thet he
hed nat filed adam. The petition was ruled correctly admissble for impeachment maters” 1d.

125. MiddledtestoMcCraryv. Caperton, 601 So.2d 866 (Miss. 1992), and the subsequent case
of Thornton v. Sanders, 756 S0.2d 15 (Miss. Ct. App. 1999), for authority onthecollatera sourcerule.
InMcCrary this Court hdd:

According to Central Bank of Mississippi v. Butler, 517 So.2d 507 (Miss.1987):

4 The policy terms provided payment in the event that Taylor died within one year of the accident. The
payment was apparently denied because Taylor died after the one year time limit.
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Missssppi has adopted and follows the "collaterdl source rule™ Under
thisrule, a defendant tortfeasor is not entitled to have damagesfor which
he is ligble reduced by reason of the fact that the plaintiff hes received
compensdion for hisinjury by and through atotally independent source,
separate and gpart from the defendant tortfeasor. 1d. a511-12 (citetions
omitted) (cited with gpprove in Eaton v. Gilliland, 537 So.2d 405,
408 (Miss.1989)).

Caperton contends thet the evidence was not offered to the jury for the
purpose of reducing the amount of the award thet the jury would return,
if any, but was indead offered for the express purpose of showing thet
McCary was engaged in ascam; that shewastrying to collect for injuries
she never suffered.

We have never recognized such an exception to the collaterd sourcerule,
and we refrainfrom doing o here. Itistruethet theruleassated in Butler
does not squardly fit this case McCary did not "recalve’ compensation
from an independent source snce she never filed an insurance dam.

However, Ward v. Mitchell, 216 Miss. 379, 62 So.2d 388 (1953),
dates that the collateral source rule gpplies not only whereadamant has
dready recaived compensation from an independent source but dso
where the patentid for such compensation exigs. We hold thet the trid
court committed reversble error in dlowing the defendant to introduce
evidence of McCary'sinsurance coverage or benefits of Sck leave.

926. Likewise in Thornton, amedica mapractice case, the Missssppi Court of Appedls fdlowing
the holdingsof thisCourt, rgected animpeachment exceptiontothe collatera sourcerule. Thornton, 756

So.2d a 18-19.
127. Duingahearing onthematter, thetria court heerd argumentsfromall parties Thetrid court ruled:

The Court further finds that while the Collaterd Source Rule has no direct gpplication to
the gpplication for life insurance made by Mrs Moore, it does have some implications.
The danger isthere that the jury could believe that because an gpplication for insurance
was made, insurancewas pad. Not that they would. The Court hasno way of knowing.
However, the danger isthere. | think, more importantly, there is a danger thet the jury
could confusewhat is required in making an gpplication for insurance bendfits and what
condtitutes proximete cause of the plaintiff’s - - decedent’ sinjuries and ultimeate desthfor
legdl purposes and for the purposes of thislawsuit. Also, thereis, | think, adanger that
any - - and | think thereis thet any probative vauethat might be gained from dlowing the
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defendants to attempt to impeach the plaintiff through any information on this gpplication

isoutweighed by the potentid for unfar prgjudice that might result for the reesons | have

dtated. For that reason, themationin liminewill be granted dso to prohibit the defendants

fromattempting toimpeach Mrs. Moore by any aleged prior incongstent Satement which

may have been made on this gpplication for lifeinsurance. The Court, in saying thet, isnot

rendering an opinion thet it believes that a prior inconggent satement was made; but

smply thet - - well, the Court does not think thet thet would be proper inthiscase; thet the

danger of unfair prgudice outweaghs any probative vaue
128. In the proffer before the trid judge, Michdle never tedtified that she did not make a dam for
accidentd insurance. She, unlike the husband in Martindale, stated that she made an accidentd
insurance daim to recover those benefits She tedlified that the accidental insurance form dated thet the
acadent hgppened a the“Mdco 10 Movie Theater. Taylor went to the men’ sroom, dipped and fell, and
hit the beck of hishead onthefloor.” Ultimatdy, the daim was denied because Taylor died morethan one
year dter hitting his head. However, the trid court exduded the testimony based on the fact thet the
tetimony would be more prgudicid than probative and not on the collaterd sourcerule. Inthe andysis
the trid judge determined whether the informeation was rdevant and performed aM.R.E. 403 baandng
andyds determining thet any referenceto theacd dentd insurance degth benefit damwasmoreprgudicid
thanprobative. This Court findsthet thetria court did not abuseits discretion by exduding the accidentd
Oeath benefit information.  Accordingly, thisissue iswithout merit.

IV.  Whether the trial court erred by sustaining an objection to Dr.
Eckman’stestimony concer ning the M oor es.

129.  Dr. Eckman next arguesthat the trid court erred by sustaining Michdl€ s ahjection to testimony
concerning the rdaionship between Dr. Eckman and the Moore family. Of particular concern to Dr.
Eckmanwas the fact that prior to being served with the complaint, he had no indication from the Moore
family that they were disstified or damed negligence. Michdle argues that the testimony lacked

relevance and was Hf-serving.
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130.  This Court hes hdld thet the Sandard of review for ether the admisson or exdusion of evidence
isabuse of discretion. Floyd v. City of Crystal Springs, 749 So.2d 110, 113 (Miss. 1999). “For a
case to be reversed on the admisson or exdudon of evidence, it mugt result in prgudice and harm or
advarsdy afect a subdantia right of a party.” Terrain Enter., Inc. v. Mockbee, 654 So.2d 1122,
1131 (Miss. 1995).

131.  DuingDr. Eckman'sdirect examingtionin hiscase-in-chief, hiscounsd questioned him concerning
his rlaionship withthe Moorefamily after Taylor suffered the arrest. The following exchanges occurred:

Q. Now, Dr. Eckmen, let me ask you this
What was your - - following Taylor
Moores arest, what was your
rdaionship with the Moore family, with
Michdle and with Mr. Bobby Moore
and MinevaMoore?

Mr. Sessums[Counsd for Flantiff]: ~ Your Honor, | object to that. That'sirrdevant.

The Court: What isrdevance [sc], Mr. Upchurch?

Mr. R. Upchurch: Your, Honar, | think it'srdevantin--in
thet - - in that there has been testimony
thet Dr. Eckman did not say thingsand -
- did not give opinions, and he has now
hed conversstions with them, and we
thirk it's rdlevant that - - that, asto
whether or nat hisrdationshipwasgood,
adversaid inthi [dc] - - inthisperiod of
time following the arest and - - and up
until the time thet - - that we're spesking
of. Obvioudy, he'stedtified about whet
it was. If hes dlowed to go to the
house, there - - therés somerdaionship
there, and wethink we- - that'srelevant.

The Court: I'll let you proceed - -
Mr. R. Upchurch: Yes gr.

The Court: - - for thetime baing.
Mr. R. Upchurch: Yes gr.

The Court: Go ahead.

Mr. R. Upchurch: Yes gr.
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Wl - -
You - - you may answer it, Dr. Eckman.
Okay. | hope | don't get alitle
emoationd onthisone. But | had avery
closerdaionship with them. Very Close
rdationship with them, dl of them, during
thistime. | had children. My boyswere
the age of thar children and the age of
Michdles husband and | wanted him to
improve somuch. And | fet so much for
them. Thet | - - | redly identified with
them. And - - excuse mefor doing thet.
Butit's - - it'sdifficult to - - to see how
this has changed. When | met them in
the hospitd and | met them a Taylor's
house, they were S0 hgppy to see me.
They gave me hugs and, you know - - -
Mr. Sessums Now - - now, Your Honor, | - - | objecttothis,
It's nothing but sAf - - sAlf-serving, got nothing to
dowith the case.
The Court: | tend to agree. Objectionisgaingtobe
sudtaned.
Mr. R. Upchurch: Thank you, Y our Honor.

>0 »

After thedirect testimony wasconduded, Dr. Eckman proffer histestimony concerningtherdationshipwith
the Moorefamily. At the end of the proffer, Michdles counsd dated the fallowing:

Mr. Sessums. And just for the record, the objection dso is rdevance as well as SHf-
saving, not just sEf-sarving.

132.  Dr. Eckman arguesthet thetria court overruled Michelésobjection on rdevancy grounds. After
ome tesimony, Dr. Eckman arguesthat Michdlle then objected to histestimony asbeing sf-sarving and
thetria court susained the objection. Because of the sustained objection, Dr. Eckman assertsthat hewas
ungble to offer more testimony concerning the Moore family and that he was irreparably preudiced.

Further, Dr. Eckman argues thet his proffered tesimony was rdevant to defend attacks on his credibility
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by Michdlein her casein chief and dosng aguments Hedamsthat he was painted asapersonwho did
not care enough about his patients to provide adeguate care.

133. Michdlg on the ather hand, argues thet Dr. Eckman's testimony was not relevant and did not
address the dements of duty, breach or injury. Insteed, Michdledamsthat Dr. Eckman'stestimony was
an atempt to show that he was a good man and cared for the Moorefamily. In addition, Michdleargues
that Dr. Eckman wanted to bolster his character, not address a credibility issue. To thet extent, Michdle
argues that Dr. Eckmen offered nothing in the record that suggested that she attacked his character for
truthfulness pursuant to M.R.E. 603(a).

134.  Dr. Eckmen dams thet thetrid court overruled Michelleés objection on the grounds of rlevancy.
This characterization of the record is Somewhat overstated by Dr. Eckman. Despite Michelésrdevancy
objectionto thetestimony concerning therdationship between Dr. Eckman and theMoores, thetrid court,
asdtedintheabove portion of thetranscript, initidly dlowed Dr. Eckmanto *prooceed” with histesimony
"for thetime being." However, Michdle objected again and the trid court then sustained the objection.
Clealy, thetrid court initidly dlowed some tesimony fromDr. Eckmean, but thetria court did not givea
find ruling Sudaining the objection on the rdevancy and self-sarving issues until the second objection by
Michdle After the proffer, counsd for Michelle attempted to make the record very dear and Sated thet
the objection was on the grounds of rdevancy and sdf-sarving testimony. Wefind thet thetrid court did
not abuseits discretion by sugtaining Michdles objections. Thetrid court dlowed Dr. Eckmantoinitidly
tedtify ontheissue. However, oncethetrid court had an opportunity to heer the actud testimony given by
Dr. Eckman and Michelle objected for second time, thetrid court mede a proper ruling.

135.  ThisCourtwill dsoaddresstheactud proffered testimony. Theproffered testimony by Dr. Eckmen

induded histesimony thet he congdered his rdationship withthe Mooresto be good, the parties bonded
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during thet time, and the Moores hugged him when hevisited with thefamily. Dr. Eckman dso stated that
he was nat avare of any animaodity towards himuntil the lavsit was filed, he was never told thet he was
unwelcometo vist or see Taylor, and because Taylor's case was unusud and hefdt that therewasabond
to the family, he wanted to see Taylor and give support to the family.

136. Wefindthat Dr. Eckmanwasnot prejudiced by thetrid court'sruling exduding thetesimony. The
record reflectsthat subgtantidly the sametestimony provided during the proffer camebeforethejury. Prior
to the objections, Dr. Eckman tedtified thet after Taylor's rlease from the hospita thet he visited Taylor
two times & home On the firg vigt Dr. Eckman saw Taylor and ooke to the family aoout his
improvements. On the second vist, Dr. Eckman saw Taylor and gpoke to the family about their concern
that Taylor may beblind. Even though Dr. Eckman was no longer the tregting physidian, he expressed his
concern thet Taylor may be having mild, minor saizures and offered to asis Michdle in finding further
medicd trestment. After Michelemadethefirst objection, Dr. Eckman dsotedtified, asdted aboveinthe
transcript excerpt, thet he hed a dose rdaionship with the family, hewanted Taylor to improve, and thet
a the hospitd and a home the family was happy to see him and hugged him. Apart from thefact thet Dr.
Eckmen was unaware of any animasity toward him by theMoorefamily until thefiling of thelawsuit, dl of
the tetimony in the proffer dready wasbeforethejury. Thisfact ganding doneisof no consequencesince
not dl defendantsin alegd action have prior knowledge nor are they entitled to prior knowledge before
alanvauit isfiled againg them. Neverthdess Dr. Eckmen testified that hevidted with Taylor and hisfamily
on two occasons and that they were hgppy to see him and even hugged him. The tesimony from Dr.
Eckmandoneindicatesthat thefamily waswilling to vigt with him and had no animaosity toward him at thet

time Thus, Dr. Eckman has mede no showing of prgudice. Accordingly, thisissueiswithout merit.
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V. Whether the trial court erred by granting a motion to exclude
expert testimony.

137.  Asdated abovethe generd dandard of review for theadmission or exdusion of evidenceisabuse

of discretion. Floyd, 749 So.2d a 113.  In Hammond v. Grissom, 470 So0.2d 1049, 1052 (Miss.

1985), this Court sated:

In deciding whether the trid court correctly exduded the testimony of Dr. Cockrdl, the
initid inquiry iswhether the offered expert testimony will beof assgtancetothetrier of fact.
Hardy v. Brantley, 471 So.2d 358 (Miss.1985); Dazet v. Bass, 254 So.2d 183
(Miss1971). In medicd mdpractice cases we may say with confidence that generdly
expert medicd tesimony will be of such assstance Jeanesv. Milner, 428 F.2d 598,
(8th Cir.1970) (expert evidence was not required snce dleged negligence was withinthe
comprehengion of ajury of laymen)....

138. In Sheffield v. Goodwin, 740 So.2d 854, 856 (Miss. 1999), a medicd mapractice case
involving adentig, this Court noted:
Absant eror 30 obvious that alayman could eesly determine fault, expert tetimony is
generdly reguired to urvivesummeary judgment and establish thenegligence of aphysidan.
Coleman v. Rice, 706 So.2d 696, 698-99 (Miss.1997); Travis, 680 So.2d at 218;
Palmer v. Anderson Infirmary Benevolent Assn, 656 So.2d 790, 795
(Miss1995). A trid judge's determingtion as to whether awitnessisqudified to tedtify as
an expert is given the widest possble discretion and thet decison will only be disturbed

when there has been adear abuse of discretion. Palmer v. Biloxi Reg'l Med. Ctr.,
Inc., 564 S0.2d 1346, 1357 (Miss.1990). Such discretion deserves equd respect a the

summary judgment sage and thetrid dege | d.
139.  Dr. Eckman next arguesthet thetrid court erred by exduding the expert testimony of Dr. Winfidd
S. Figher, avascular neurosurgeon. Dr. Eckman argues thet the jury wias denied the opportunity to hear
Dr. FHsher's tesimony and weigh the credibility of his tetimony agang Michdles experts, only one of
whom was a heurosurgeon who hed retired. On the eighth day of trid and during Dr. Eckman's caserin-
chief, counsd for Michdleargued thet Dr. Fisher'stestimony wascumulaive because s milar tesimony was

provided by other expertsat trid. Thetrid court ruled the fallowing:

21



Thark you. The Court has read and reviewed both the answers and two sets of
supplementa answvers by Dr. Eckman to the Plantiff’s requed, or interrogatories
concarning the - - Dr. Eckman’s experts and has d o reed the deposition of Dr. Fisher.
Dr. Winfid S. Fisher, whose deposition wasgiven on November 2, 2001. The Court
hasdso ligened to thetestimony of Dr. Killeffer and Dr. Wilberger, cdled by Dr. Eckmen
to testify concerning thestandard of caregpplicableto Dr. Eckman and whether hisactions
or inactions met that Sandard of care. And the Court has aso congdered that Satements
of counsd, aswell, asthepretrid satementsand other representations by counsd thet Dr.
Eckman's tesimony would be in the neture of expert witness tetimony. Also on the
gandard of careand whether Dr. Eckman met that sandard. The Court thereforebdieves
thet under Rule 403, thet the testimony of Dr. Fisher would be cumulative, repetitive, and
the Court, in its discretion under thet rule, will not dlow thet testimony, if Dr. Eckman
tedtifies, asthe Defendant Dr. Eckmn, hasindicated thet hewill sotestify. Concerning not
only his experience as atreating doctor or Mr. Moore, but dso concerning the sandard
of care and whether his actions met that Sandard of care. The court believesthat it would
be, nat in the bext interest of judidd effidency to dlow a parade of witnesses for ether
Sde to come forward to tedify to bascdly the same thing. The Court and the jury will
have heard enough testimony from the Flantiff and from Dr. Eckman through his experts
concarning the sandard of care and whether Dr. Eckman met thet stlandard to make its
decison. Therefore your mation will be granted.

140.  Dr. Eckman mantains that Dr. Fisher 's specidty was neurovascular neurosurgery. Dr. Fred
Killefer was a neurosurgeon who treated ahletes for head and neck injuriesand Dr. James Wilberger is
a neurotrauma director with an interest in trauma neurosurgery. Dr. Eckman argues thet Dr. FHisher's
training dgnificantly differed and his tetimony would have differed from the other experts

41,  InKnottsv. Hassell, 659 So0.2d 886, 891 (Miss. 1995), this Court sated:

MissR.Evid. 403, nonethdess expredy dlowsatrid judge to exdude evidence which
hefindsto be cumulative See also Clark v. City of Pascagoula, 507 So.2d 70, 76
(Miss1987) (holding thet trid judge did not abuse hisdiscretion by exduding cumulative
evidence); Christensen v. Munsen, 123 Wash.2d 234, 867 P.2d 626, 630 (1994)
(halding thet trid court could limit cumulative medicd evidence). The touchgtone of Rule
403 iswhether or nat the evidence-of whatever type—-iscumulaive, and if evidenceisin
fact cumulativeit iswithin the discretion of the court to exdude said evidence.

142. Clealy, thetrid court performed an extendve document review, listened to the trid testimony of

defense expearts, Dr. Killefer and Dr. Wilberger, read Dr. Fisher's deposition and conddered satements
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by the attorneys. Dr. Eckman assartsin hishbrief that Dr. Fisher'straining and tesimony would differ from
the other two experts  Based on the thorough review of many documents, tesimony and atorney
datements, as wel as the assartions in Dr. Eckman's brief, the trid court did not abuse its discretion by
exduding the expert tesimony of Dr. FHsher. Accordingly, thisissue iswithout merit.

VI.  Whether thetrial court erred by admitting photographs and two
day in thelifevideos.

143.  "Theintroduction of phatogrgphsand motion picturesisametter for thesound discretion of thetria
court and thet court is afforded widelaitudein exerasng thisdiscretion.” Jesco, Inc. v. Shannon, 451
S0.2d 694, 702 (Miss 1984). The admisson or excduson evidence, such as photogrgphs, “iswithin the
sound discretion of thetria court and thet decison will be upheld unless there is an abuse of discretion.”
Walker v. Graham, 582 S0.2d 431, 432 (Miss. 1991); Trapp v. Cayson, 471 So.2d 375, 381
(Miss. 1985). This Court in Jesco further hed the fallowing:

Where the only purpose of photographsisto influence and prgudice the jury they should

be exduded, but wherethey visudizetheinjury at astage subsequent to the accident, they

may not be exduded soldy because they may contain emotiond overtones. Jensen v.

South Adams County Water and Sanitation District, 149 Colo. 102, 368 P.2d

209 (1962), and Godvig v. Lopez, 185 Ore. 301, 202 (Id. a 816).

Cautionagain isdated to trid judgesto preview such evidenceto determineits probative
vaueasagang itsprgudicid efects upon ajury.

I d. See alsoMotorolaCommunications& Electronics, I nc.v. Wilkerson, 555 So.2d 713, 720-
22 (Miss. 1989) (a photo dbum containing 15 pictures of the deceasad depicting his physica condition
prior to deeth properly admitted); Trapp, 471 So.2d a 381 (a 120-minute day in the life video of a
pargplegic parforming dally taskswas admissble); Butler v. Chrestman, 264 So.2d 812, 816 (Miss.
1972) (color dides depicting the heding of afacd injury was properly admitted, but afive minute mation
picture depicting the victim moving from bed to awhed char was improperly admitted where the film
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periodicaly focusad on vidim grimeading, and ssemingly arying from exarudaing pain and suffering rather
then the actud date of her injuries).
144. Misssspp Ruleof Evidence 401 definesrdevant evidence asfallows
“Reevant Evidence' means evidence having any tendency to meke the exigence of any
fact that is of conseguence to the determination of the action more probable or less
probeble then it would be without the evidence.
145. Missssppi Rule of Evidence 403 sates the fallowing:
Although rlevant, evidence may be exduded if its probative vdue is subgtantidly
outweighed by the danger of unfar prgudice, confuson of the issues, or mideading the
jury, or by condderations of undue dday, wadte of time, or nesdless presentation of
cumulative evidence.
146.  Dr. Eckman contends thet thetrid court erred by admitting certain photogrgphs and two "day in
thelife’ videos of Taylor. Michdle arguesthet as a plaintiff she is required to assart every dement of a
negligence dam induding injury and damege. She dtes the wrongful deeth datute and Gatlin v.
Methodist Medical Center, 772 S0.2d 1023, 1030-31 (Miss. 2000), whichindudes proving “funerad
and medicd expenses of the decedent, the present net cash vaue of the life expectancy of the decedent,
the loss of society and companionship of the decedent, the pain and suffering experienced by the deceased
betweenthetimeof injury and thesubsequent demise, and punitivedamages.” The photogrgohsand videos
are described asfollows

1. Photographs 100046 and 100046: I nstructions posted on the door
of Taylor'sroom at rehabilitation hospital.

147.  These photographs, which were dso contained in Video 2, showed the ingructions that were

posted outdde Taylor’'s hogpitd room. Michdle tedtified to much of the information contained in these

photographs,
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2. Photographs 100025, 100026, 10003, and 100036: High school
photographs and senior activities sheet.

148.  Three photographs depicting Taylor in high schodl and a high schodl key indicating his schodl
adtivitieswereidentified by hismather, Mine'vaMoore (Minerva), in her tesimony. Minervatedified thet
Taylor and Michdlemet in 1994 or 1995 dated for about ayear and weremarried. Michdllelater tedtified
thet she went to the same high schoal as Taylor dthough he was three years aheed of her.

149.  Dr. Eckmanarguesthat the photogrgphsand key information weretoo remoteintimeto thelawvsuit
dams andlacked probativevaue. Dr. Eckman dso damsthe photographsand key engendered sympathy
fromthe jury and their prgudicd effect outweighed the probetive vdue. Michdle argues thet the high
school photographs provide part of the foundation of the proof of present net cash vaue of the life of
Taylor.

150. Taylor was a young man when he died and the high school photographs and key information
provided ingght into thetype of person and Sudent that Taylor was: Theitemsprovided partid foundation
of Taylor's present net cash vadue of life, and the trid court did not e in admitting these photographs

3. Photographs 100041, 100042, 100050, 100051, 100052: Taylor and
hismother at arehabilitation hospital.

B1.  Thesefivephotographsdepict Taylor with hismother & arehabilitation center. Threeof the photos
aredf Taylor stting in achar and his mother looking a him, wiping hismouth, and holding hishend. Two
of the photographs depict Taylor with what gppearsto be an oxygen mask on hisface with hismather and
son by the bedsde and Taylor lying on the bed with the oxygen mask. Dr. Eckman arguesthat hismother,
not party to the lawsuit, had the sole purpose of engendering sympethy by the jury and prgudiced Dr.
Eckmen.  Inaddition, Dr. Eckman damsthat the photos add nothing to theinformation dreedy provided

by medicd recordsand witnesstestimony. Michelearguesthat the photographsaddress Taylor' scondition
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and the care that he needed a the facility. This Court finds that these photographs portrayed Taylor's
condition, the intense care that he needed after his arrest, and his ability or lack thereof to interact and
communicate with people. Thetrid court did not e in admitting the photogrgphs.

4. Photographs 100043, 100044, 100047, 100048, 100049: Taylor at
therehabilitation facility.

152. Thesefivephotogrgphsdepict Taylor undergoing gpparent physcd therapy, being fed by afesding
tube, baing carried by saff members, having his hair washed, and lyinginabed with an oxygen mask with
hiswife, Michdle, and child. WhileVideo 1 depicts many of these same scenes, they dso depict Taylor's
condition, the type of care required after his injuries, and the pogt-injury qudity of interaction with his
family. Whilethereis some cumulaive subject areain these photogrgphs dso contained in Video 1, the
trid court did not e in admitting these photogrgphs.

5. Photographs 100096, 100097, and 100098: Michelle at her baby
shower .

153.  Dr. Eckman argues thet the phatographs of the baby shower for Michdle and Taylor’ sbaby are
not rdevant, do not show thet any materid fact ismore or lesslikdly to betrue, are more prgudicid then
probative and inflammeatory becauseanyoneknowing Taylor’ sconditionwould fed sympathy for Michdle
This Court finds thet the photographs do depict aloss of companionship for Michelle; and therefore, the
trid court did not e in admitting these photogrgphs.
6. Photographs of Taylor and Michelle'swedding

54. Thetrid court admitted thirty-sx wedding photographs depicting Taylor and Michdlle swedding.
Inaddition, in Video 1 therewasafairly long ssgment thet had not only il photographs, but dso aportion
of the live wedding ceremony. Dr. Eckman argues that 36 wedding photogrgphs are cumulative and not

probative of any issue. Dr. Eckman damsthat he did not dipute thet the M oores were married and the
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photographs were not necessary to show the qudity of their marriage. Rather the photographs only
engendered sympethy for Michdle and prgudice againg Dr. Eckman. Michelle argues that the wedding
photographs address the loss of society and companionship.
155. Inlight of the portion of the actud wedding ceremony contained in Video 1, 36 additiond wedding
photographs arecumulative. Evenwithout the wedding ceremony video, 36 sl wedding photogrgphsare
excessve. The phatogrgphs do touch on Michell€ sloss of sodiety and companionship, however, thetrid
judge should not have dlowed so many photogrgphsinto evidence: Given that the wedding was one evertt
inther lives, dbet a mgor event, having 36 photogrgphs of that one event and the wedding video is
cumuldive, but the error isharmless,

7. Video 1 Day in thelife of Taylor (6 minutes 17 seconds); and

8. Video 2 Day in thelife of Taylor (3 minutes 34 seconds)
1656.  Video2depicting Taylor with hismather, Minerva, & therehabilitation hospital wasactudly shown
to thejury during Minervd stestimony and prior to Video 1, which wasshown during Michell€ stestimony.
Video 2 depicts scenes after Taylor' sarrest, and Video 1 depicts scenes before and after his arrest.
1657.  Video 1 contained ill phatographs and mation video, induding but nat limited to, some of the
falowing items: wedding phatographs and a portion of the wedding ceremony video; family Chrigmas
video; graduation ceremony and ball gameaof Taylor’ sstepson; varioushospitd phatographs, Michdlewith
Taylor and their child; Taylor being washed, dothed and fed by g&ff; Taylor's Sepson wiping Taylor's
mouth; Taylor baing taken for awak and having physicd thergpy; Taylor with Michdle and the two
children, Taylor with hisstepson lying on Taylor' schest; and an ending il photogrgph with Taylor Saring

with his mouth open.
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168.  Video 2 contained siill photogrgphs and mation video induding but not limited to some of the
falowingitems Taylor intherehahilitation hospitd; Taylor being washed and hishair being washed by Sf;

the ingructions posted on the door of Taylor'sroom at the rehabilitation hospital (same asthose contained
in photogragphs 100046 and 100046); Taylor's mather wiping his mouth; Taylor being pushed in a
whedchar with hischild on hislgp; Taylor's sepson on Taylor’ schest with Taylor’ smother tdlling Taylor
that sheloveshim and sniffing a thetime and an ending il photograph with Taylor saring with hismouth
open.

159.  Dr. Eckman arguesthat thewitnesstestimony and medica records adequatdly document Taylor's
condition after the arrest. Further, he argues that the videos are cumulative, irrdevant, and the probetive
vaueisoutweighed by the prgudiad effect. Asto Video 1 in paticular, Dr. Eckman argues thet many
photographs and scenes such as, wedding photogrgphs and video and a party, graduetion and bal game

of Michdl€e s son by aprevious marriage are not probetive of theissuesand the sepsonisnot party tothe
uit.

160.  ThisCourt finds that Misissppi case law dlows videos depicting a“day inthelife’ videos After
reviewing Video 1 and 2 wefind that the footage was rdevant to proving Michdle's case. The footage
showed the type of person that Taylor was prior to hisinjuries, the subsequent type of care that Taylor
required and hisinghility to carefor himsdlf, and hisdredicaly diminished capedity to interact with hiswife,
child and family, among ather things Thetrid court did not err in admitting Video 1 and 2 as described
above Thisissueiswithout merit.

VII. Whether the trial court erred by allowing closing argument
statements.
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61. Attomneys have wide laitude in dosng alguments Holly v. State, 716 So.2d 979, 988 (Miss.
1998). Notwithganding the wide latitude afforded in dosng arguments "[t]he sandard of review that
gopdlate courts mugt goply to lawyer misconduct during opening datements or dosing arguments is
whether the naturd and probable effect of the improper argument is to creete unjust prgudice againg the
accused S0 asto result in adecison influenced by the prgudice o cregted.” Sheppard v. State, 777
$0.2d 659, 661 (Miss. 2000). ThisCourt has hdld that "any dleged improper comment must be viewed

in context, teking the circumstances of the caseinto condderation” Haggertyv. Foster, 838 So.2d 948,

961 (Miss 2003). Thetrid judgeisinthe best pogtion to determineif an dleged objectionableremark has

aprgudidd efect. Alpha Gulf Coast, Inc. v. Jackson, 801 So.2d 709, 727 (Miss. 2001) (citing
Roundtreev. State, 568 S0.2d 1173, 1177 (Miss. 1990)).

162.  Dr. Eckmanassartsthat thetrid court erred by overruling dosing argument objectionsto Satements
mede by counsd for Michdle. During dosing arguments, counsd for Michdlle Sated:

Tomorrow, Dr. Eckman will leave this courtroom or leave hishouse, and helll go back to
his office or to the hospitd and hell practice medicine. Michele Moore, no matter what
you do, is nat going to have Jason Taylor Mooreback. Shewill - shewill haveachildto
rase, shewill have other thingsto do. You may nat bdieve it, but whet you do here is
important. It'simportant in the larger context. Thereis agtandard of carethat you heard
themtalking about in passing, but thet gandard meanssomething. 1t meansthet physdans
and hogpitds are nat above the law. It means that they must comply with what is
reasonable under the drcumdances. If they know thet they are above the law, thet they
don't have to comply with that Sandard of care, they're not going to be held responsible
for thair actions, then the dandard of care suffers. If they know that that dandard of care
Isample when somebaody cals out and when you're asked to do something, or you know
you should do something, or something that's reasonable in terms of the care of that
person, then they are going to think about that. They're going to think; if | don't do this,
will | be hdd responsble. And quite frankly | don't think they believe that a Lee county
jury will hold them respongble. They think that they are abovethelaw. If they hed spent
half as much time caring of [9¢] Taylor Moore asthey have on defending this lawsuit -

Mr. R. Upchurch: May it please the court? Excuse me, Counsd, thet'suncalled for
to argue that these defendants think they are above the law and
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that - that'simproper and we request that the jury be advised to
disregard that.

The Court: | don't bdieveit exceeded the bounds. 1t will beoverruled. You
may proceed.

163.  Dr. Eckman assartsthat thecommentswere ™ outsidethe confines of therecord” and wereintended
to apped tothe prgudicesof thejury to return averdict based upon sympethy, emotion, and passonrather

thenevidence. See Boyd Constr. Co. v. Bilbro, 210 So.2d 637, 641 (Miss. 1968); Shell Oil Co. v.
Pou, 204 So.2d 155, 157 (Miss. 1967). He arguesthat there was no evidence in the record that he or

Aurora conddered themselves above the law, that they beieved that the jury would not hold them
reponsble, or thetimeinwhich they prepared for thetrid. Michdle argues that the commentsrdate to
the standard of care and holds them accountable for afallure to comply with the dandard. Thetrid court
Oetermined that the argument did not exceed the bounds of dogng agument. Given that thiswasacase
involving aleged medical negligence where the gandard of carewas & issue, thetria court did not abuse
itsdiscretion by dlowing thecomments Dr. Eckman aso arguesthat even though thetrid court susained
his objection, Michdle made a golden rule argument by asking the jury to placeitsdf in her shoes The
fallowing datement were mede during the dosing argument:
[Mr. Ddled] It'sonethingthet redly | - - | don't underdand to Some extert, is
thisidea.of surgery. And thet if we hed - - if Michdlle had been
offered surgeary, she dedined it. Put yoursdf in Michdles
podtion.  Shes 26 years old, shés sx-and-ahdf months
pregnant with their firgt child. This has just happened to you
husband and he's been taken from the floor and - -
Mr. R. Upchurch: May it pleese the Court. That argument violatesthe goldenrule,
putting yoursdf in the postion. We - - we must object or lose

thet objection.
The Court: It will be sustained. Theway it was phrased, Mr. Ddlas
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Clearly, Dr. Eckman objected to this comment, and thetrid court properly sustained the objection. Also,
Dr. Eckman dites to numerous other ingtances of improper satements made by counsd for Michdle. A
review of the record reveds that Dr. Eckman did not object to any of these other Satements.
Accordingly, thesecomplantsare procedurdly barred. Without acontemporaneousobjection any dleged
error iswaved. Walker v. State, 671 S0.2d 581, 597 (Miss. 1995) (citing Foster v. State, 639 So.2d
1263, 1270 (Miss. 1994)). The contemporaneous objection ruleisin placeto enablethe court to correct
an error with proper indructions to the jury whenever possble Gray v. State, 487 So.2d 1304, 1312
(Miss. 1986) (dting Baker v. State, 327 S0.2d 288, 292-93 (Miss. 1976)). Notwithstanding the
procedura bar and without citing each of these Satements, none of these Satements exceeded the scope
of permissible dosng agument. Accordingly, thisissueiswithout merit.

VIII. Whether thetrial court erred by refusing to grant Dr. Eckman’s
challengesfor cause.

64. "Becausethetrid judge, dueto his presence during thevoir dire process, isin abetter pogtionto
evauate the progpective juror's responses, the decison of whether or not to excusethejuror isleft tothe
trid judgesdiscretion.” Smith v. State, 802 S0.2d 82, 86 (Miss. 2001) (quoting Wells v. State, 698
$0.2d 497, 501 (Miss. 1997)). In Brown v. Blackwood, 679 So.2d 763, 769-70 (Miss. 1997), this
Court stated:

A drcuit judge haswide discretionin determining whether to excuse any progpectivejuror,

induding one chdlenged for cause. Scott v. Ball, 595 So.2d 848, 849 (Miss.1992);

Mississi ppi Winn-DixieSuper marketsv. Hughes, 247 Miss. 575,156 S0.2d 734,

738 (1963). Thedrcuit judge has an absolute duty, however, to seethat the jury sdected

to try any caseisfair, impartid and competent. Scott, supra; King v. State, 421 So.2d

1009, 1016 (Miss1982). "Trid judges must scrupuloudy guard theimpartidity of thejury

and take corrective messures to insure an unbiased jury.” Hudson v. Taleff, suprg;
Miss. Power Co. v. Stribling, 191 Miss. 832, 3 S0.2d 807 (1941).
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“[T]he sdection of jurorsis"ajudgment cdl peculiarly with the province of the drcuit judge, and onewe
will not on gppedal second guessin the aasence of arecord showing dlear abuse of discretion.” Brown,
679 So.2d a 771 (quoting Scott v. Ball, 595 So0.2d 848, 850 (Miss. 1992)).

165. Dr. Eckman argues that thetrid court erred by refusing hischalengesfor cause. Counsd for Dr.
Eckmanchalenged four membersof thevenirefor cause: Thetrid court granted one chdlengeand denied
the other three chdlenges. In his brief, Dr. Eckman argues that Jeen Middleton (Middleton) and Gina
Brown (Brown) should have been sruck for cause, yet they ultimatdy sat asjurors. Dr. Eckman gppears
to have made a migake in his chdlenge for cause as to Brown. The record reflects that Brown was
excusad from the proceadings Middleton was a plaintiff and wrongful degth benefidary in a medicd
negligence case and Jan Dye-Reynolds (Dye-Reynolds), not Brown, was a plantiff in pharmaceutica
litigetion.

166. Invair direcounsd for Dr. Eckman asked if any venire person had abad experience with adoctor.
Midd eton indicated thet she had a bad experience and the fallowing exchange occurred:

Q. Would - - wasthat a - - was that bad experience a persond experience?

A. (Ms Middeon) Yes, gr. Itinvolved my mother.

Q. All right. Thank you. And that - - thet'smy question. Let me ask you another
thing, would that - - Mrs. Middleton, would that experience, thet bad experience
that had you [9c] with a phyddan with your mother, would thet carry over into
your judging thiscase? Thatis would thet experiencebe something that would - -
would influence you or cause you, as you commented to be, because of that
experience, just not being able to et that out of your mind and - - and being
perhaps - - perhgps less favorable than you would be had you not had that
experienceto - - to the doctor and th hospita?

(Ms. Middleton) No, gr.

Would nat have any influence on you?

(Ms. Middleton) No, gr.

>0 >
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67. Laer, Middeton gated invoir direthat shedso wasaplantiff inawrongful degth case. Thecase
wasamedicd negligence auit for the degth of her mather againg hedth care providers, thet being adoctor
and ahogpitd. Dr. Eckman's counsd and Middleton hed the following exchange:
Q. And would thet experience cause you to identify with her [Mrs Moorg] in such
a way that - - that you would be influenced if it came down to a dead even
question, that - - that - - that you would be influenced toward her sde [Mrs.
Moores| of the case because you've kind of been there?
A. (Ms Middleton) No, gr. | truly do not believe thet it would.
Inthe case of Dye-Reynalds, counsd for Dr. Eckman commented on the fact that some of the venire hed
indicated thet they were plaintiffsin drug cases Counsd asked the venire whether their involvement asa
plantff in the drug suits would make them identify with Michdle The falowing exchange occurred
between defense counsd and Dye-Reynolds
Q. Would thefact that you are aplantiff, will you tend, or do you not tend to identify
with her [Mrs Moorg], as- - asplantiff in- - in- - in- - in her gtugtion, that is
trying to get - - meke arecovery?
A. (Ms. Dye-Reynolds) No, sr.
Q. Okay. You can - - can you lay that aside, and - - and - - and look &t Dr.
Eckman'scase, thehospitd casewith - - with - - without, digpass onately, without
any identification of parties?
A. (Ms Dye-Reynadlds) Yes, dr. Her drcumgtances and mine aretotdly different.
168. Thetrid court in the case sub judice denied the chalenge for cause for both Middleton and Dye-
Reynolds. The denid of the chalenges for cause were based upon the fact that Middleton's former
wrongful death suit and Dye-Reynalds pharmeceutica suit would not influencethemin Dr. Eckman'scase.
Thetrid court did not abuseitsdiscretion by denying thetwo chalengesfor cause. Accordingly, thisissue
iswithout merit.
CONCLUSION

169.  Fnding no revergble eror, this Court afirms the judgment of the Lee County Circuit Court.
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170. AFFIRMED.

PITTMAN, CJ., McRAE, PJ.,, WALLER AND GRAVES, JJ., CONCUR.
CARLSON,J.,DISSENTSWITH SEPARATEWRITTENOPINIONJOINEDBY SMITH,
P.J.,AND COBB, J. DIAZ, J., NOT PARTICIPATING.

CARLSON, JUSTICE, DISSENTING:

171.  Because the mgority affirms the judgment of the Lee County Circuit Court, | must respectfully
dissent. A review of therecord reved s three spedific indanceswhichcondtitutereversbleeror: thefalure
to present Dr. Eckman'ssupersading cause indruction to thejury, the cumulaive and prgudicid neture of
the photographs and videos, and theimproper datements made during doang agument. Therefore, inmy
opinion, the judgment of the trid court must be reversed and the case remanded for anew trid.

Superseding Cause I nstruction
172.  ltiswdl-established law that adefendant is entitled to havethejury indructed on histheory of the
case. Coho Resources, Inc. v. McCarthy, 829 So.2d 1, 23 (Miss. 2002) (citing Higgins v. State,
725 S0. 2d 220, 223 (Miss. 1998)). However, a court may refuse ajury indruction which “incorrectly
datesthe law, isfarly covered dsewherein theingructions, or iswithout foundetion inthe evidence™ 1d.
This Court will nat reverse the verdict of the jury if that jury was fully and farly ingructed by the other

indructions. 1 d.

173.  Dr. Eckman's proposed jury ingtruction on superseding cause, DI-12, read asfollows:

A superseding causeis an independent and unforseen act by athird personwhich
fdlows the Defendant's negligence, if any you should find, and which is the subdantia
factor in cauang the injuries dleged by the Raintiff. A supersading cause becomes the
proximate cause for the Flaintiff's dleged injuries and the Defendant's negligence is a
remote cause for which he is nat lidble. Thus, if you find from a preponderance of the
evidence in this cause thet Dr. Eckman was negligent in his care and trestment of Taylor
Moore on February 21, 1999, but thet an independent and unforseen act by a third
person, namdy the dleged falure of nurang personnd a the North Missssppi Medicd
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Center to meet the sandard of care with respect to the nursing care provided to Moore
on February 21 and 22, 1999, followed Dr. Eckman's negligence, if any, and was a
subgtantid factor in causing Mr. Moorés neurologicd injuries and subssquent desth, then
Dr. Eckmanisnat lidhle for the injuries proximatdly resulting from the superseding cause,
and your verdict shdl be for the Defendants, Dr. Eckman and Aurora Spine Centers-
Missssppi, Inc.
Counsd for Michdlle objected to thisingruction stating that supersading causewas not a issue; therefore,
thetrid judgerefused thisingructionwhich properly stated thelaw of superseding cause. However, counsd
for Dr. Eckman, responding for the record, Sated:
MR. D. UPCHURCH: We would urge, certainly recognize the Court'sruling on thet, but
for the record would gate that on behdf of Dr. Eckman, wethink
thet isan gppropriate indruction and, in particular given the
testimony of Dr. Carl Hauser withregardtothealleged
deviations from the standard of care from nursing
personnel on -- onthe -- on February 21, 1999, and into the
early morning hoursof February 22nd, 1999. And giventhe-- the

case that Dr. Hauser st out againgt the hospitd we bdieve that
would be aproper ingruction.

(emphasis added).

774.  Dr. Eckman arguesthat the supersading causeissuerevol vesaround the neurological checkswhich
were to be parformed by the nurang personnd a& NMMC. Dr. Eckman tedtified that when he admitted
Moore to the hospitd, he ordered the nursing personnd to perform neurologica checkson Moore every
two hours. Michdllésexpert, Carl Hauser, M.D., tedtified that Dr. Eckman's order was gppropriate, and
Michdlesneurologicd expert, HoraceNordl, M.D., agresd with Dr. Hauser'sassessment. Michdlefurther
put on proof thet the nuraing personnd & NMMC failed to perform gppropriatey those neurologicd
checks on Moore as ordered by Dr. Eckman.

175.  Although Michdlle offered evidence that the nurang personnd & NMMC was negligent in thar

trestment of her husband, Michdlle contends that Dr. Eckmanwas negligent before, during and after any
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negligence by the nurang personnd. Michdleargues Dr. Eckman wasnegligentinfaling torespondto cals
meadeto him by the nurang personnd regarding Moore. However, Dr. Eckman testified thet thelast phone
cdl he recaived was a 10:30 p.m. on the night of February 21, 1999, wherein the nursing personnel
informed Dr. Eckman that Moores neurologica atuswas normd. Hewas not contacted again until 6:00
am. on February 22, 1999. During that seven and one-hdf hour time lgpse, the nursing personnd, upon
orders by Dr. Eckman, should have performed at least four other neurologica checks on Moore, but,
according to the testimony of Michdllés own expert witnesses, they failed to do so.

176.  Althoughthesuperseding causeingructionwasnot granted by thetrid judge, other jury ingructions
regarding nuraing personnd failing to follow the proper gandard of care were given. Jury Indruction No.

29, offered by the Moores, reed:

If you find from a preponderance of the evidence in this case that the nurang
personnd providing medica care and trestment to Jason Taylor Moore on February 21
and 22, 1999, falled to properly monitor, assess, and take action ashismedica condition
required; thet thisfailure, if any, condituted negligence, asthet term is defined dsawhere
in these indructions, and thet that negligence, if any, proximately cause or
contributed to causeinjuryto and the eventual death to Jason Taylor Maoore,
then you should return averdict in favor of the Moore Family againg North Mississppi
Medica Center, and assess their dameges.

(emphasis added). Jury Ingruction No. 30, dso offered by the Moores, reed:

If you find from a preponderance of the evidence in this case that the nursing
personnd a North Mississppi Medica Center failed to conduct gppropriaie neurologicd
checks on Jason Taylor Moore during the early morning hourson February 22, 1999, as
ordered by Dr. Eckman; that the falure of the nurses to peform gppropricte
neurological checks condiituted negligence as that term is defined dsawhere in these
indructions, andthat thisnegligence, if any, proximately caused, or contributed
to cause, injury or damage to Mr. Moore and his eventual death, then you
should return a verdict in favor of the Moore Family againg North Missssppi Medicd
Center.
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(empheds added). However, thesetwo jury ingructions, dong with the other indructions given to thejury,
did nat properly indruct the jury asto Dr. Eckman's theory of the case regarding superseding cause
77.  Pursuant to Jury Ingruction No. 32, whichwasaninterrogatory ingruction, thejury found NMMC
to be negligent in a manner which proximatdy caused or contributed to the injury and deeth of Taylor
Moore and found NMMC to be forty percent (40%) a fault. Therefore, itisdear that thejury found thet
the nurang personnd negligently performed their duties, such as conducting proper neurologica checksas
ordered by Dr. Eckman, thus the superseding cause ingtruction was within the bounds of the evidence
presented a thetrid.

[T]his Court hes Sated:

[T]het negligence which merdly furnished the condiition or occasonupon

which inuries are recaived, but does not put in motion the agency by or

through which the injuriesareinflicted, isnot the proximete cause thereof.
Robison v. McDowell, 247 So.2d 686, 688 (Miss. 1971). See also, Hoke v.
Holcombe, 186 So.2d 474, 477 (Miss. 1966); Mississippi City Lines, Inc. v.
Bullock, 194 Miss. 630, 640, 13 So.2d 34, 36 (1943).

However, if an antecedent negligent act puts in motion anagency which continues
in operation until an injury occurs it would gppear to be more like a second proximate
cause than aremote and unactionable cause.

Blackmon v. Payne, 510 So0.2d 483, 487 (Miss. 1987) (emphasis added).
78. InMississippi City Linesv. Bullock, 194 Miss. 630, 639, 13 S0.2d 34, 36 (1943), thisCourt

Sated,

Although one may be negligent, yet if anather, acting indegpendently and
voluntarily, putsin mation ancther and intervening cause which eficently
thenceleadsin unbroken sequenceto theinjury, thelatter isthe proximeate
cause and the origind negligence is rdegated to the pogtion of aremote
and, therefore, anon-actionable cause. Negligencewhich merdly furnishes
the condition or occasion upon which injuries are recaived, but does not
put in mation the agency by or through which the injuries are inflicted, is
not the proximeate cause thereof. The question is, did the facts condtitute
asuccession of events S0 linked together as to meke a naturd whole, or
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was there some new and independent cause intervening between the
dleged wrong and theinjury?

See also Touche Ross & Co. v. Commercial Union Ins. Co., 514 So.2d 315, 323-24 (Miss.
1987); Saucier v. Walker, 203 So.2d 299, 305 (Miss. 1967); Hokev. W.L. Holcomb & Assocs,,
Inc., 186 S0.2d 474, 477 (Miss. 1966).
179.  Dr. Eckman and Michdle presented evidence that the negligence of the nurang personnd of
NMMC contributed to the deeth of Taylor Moore. The jury mugt be ingructed on dl materid issues
presented in evidence. Tharefore, the trid court ered in refusng Dr. Eckman's superseding cause
ingruction and, thus, denied Dr. Eckman hisright to have his theory of the case properly presented to the
juy.
Day in the Life Videos and Photographs

180.  Theintroduction of photogrgohs and moation picturesisameatter for the sound discretion of thetrid
court, and that court is aforded wide lditude in exerdsng thisdiscretion. Niles v. Sanders, 218 So.2d
428, 432 (Miss. 1969); Marr v. Nichals, 208 So.2d 770, 773 (Miss. 1968). See also Butler v.
Chrestman, 264 So.2d 812, 816 (Miss. 1972).
181. Day-inthelifevideosare usad in"persond injury and medica ma practice casesto demondrate
to thejury thedaly activities of the plaintiff, goeafic limitationsthet the plaintiff encounters, or the plaintiff's
physcd trestment or thergpy.” Jane A. Kdinski, Juror s at the Movies. Day-in-the-LifeVideosas
Effective Evidentiary Tool or Unfairly Prejudicial Device?, 27 Suffolk U.L. Rev. 789, 796
(1993). " Inits purest form, a D[ay-]I[n-the-]L[ife] video will begin asthe injured

party awakens and continues until he/she has gone to desp. In actudity,

aD[ay-]I[nthe-] L[ife] video presented in court cong s of goproximeatey
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fifteen to twenty minutes of edited tgpe which portrays limited segments
of daly adtivities" J. Ric Gass Defending against Day In the Life
Videos, 432 PLI/Lit 143, 148 (1992).
182.  InButler,an8 mmmoviefilmwhich"depicted an agonizing period during (the plaintiff's) recovery”
wasviewed by thejury asevidence of her pain and suffering. This Court reversed and remanded the case,
holding thet:
Where the only purpose of photographsisto influence and prgudice the jury they should
be exduded, but where they visualize the injury at a stage subsequent to the
accident, they may not beexduded soldy becausethey may containemotiond overtones
Jensen v. South Adams County Water and Sanitation District, 149 Colo. 102,
368 P.2d 209 (1962), and Godvig v. Lopez, 185 Ore. 301, 202 P.2d 935 (1949) .

Cautionagain isdated to trid judgesto preview such evidenceto determineits probative
vaueasagand itsprgudica effectsupon ajury.

Butler, 264 So. 2d at 816 (emphasisadded). In Trapp v. Cayson, 471 So.2d 375, 380 (Miss. 1985),
after determining the video had probative vaue and would be of assstance to the jury, the trid judge
dlowed aone hour and twenty minute video to be viewed by thejury.

Thefilm depicted various activities of Cayson, such aswaking up and moving from bed to

whed chair, ataching a catheter gpparatus for urination, bowe evacuation proceduresin

the bathroom, taking a shower, dressing, eating breskfagt, brushing teeth and shaving,

exerddngina'sand-up, opening mail with histeeth, moving aoout the house and kitchen,

driving avan, emptying alegon of urine, getting undressed and going to bed. Thenarration

of thefilm by Cayson congsed of explaning wha he was doing in the film.
Id. a 381. In Jesco, Inc. v. Shannon, 451 So.2d 694 (Miss. 1984), the jury was dlowed to wetch a
filmaf normal burn treetment procedureswhich was subgtantialy the sametrestment received by Shannon.
This Court uphdld thetrid court's ruling finding no abuse of discretion. | d. at 702.
183. Courts of ather juridictions have dedt with the issue of the prgudicid nature of day-inthelife
videos and have frequently admitted them into evidence. In Grimes v. Employers Mutual Liability
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Ins. Co., 73 F.R.D. 607 (D. Alaska1977), Thomas|. Grimes, who wasinjured in anindudtrid accident,
atempted to admit afilm depicting himsdf paforming severd daily adtivities and conducting dinicdl tests
Thefilm dso contained scenes of Grimes a home with his daughter and quadriplegic brother, who were
not partiesto the lawvsuit. Employers Mutud objected to the admissihility of the tape on severd grounds
induding the tape was irrdevant, unduly prgudidd, and cumulaive The court hed:
The scenes of the plaintiff with his daughter and with his quadriplegic
brother serve little purpose other than to create sympathy for the plaintiff.
The prgudicd effect of these scenes outweighs the probative vaue of the evidence. In
contradt, the other scenes of the plantiff performing daily functions and the film of the
plantff performing clinical tests have a probative vaue greater than any prgudice
which might result. Thefilmsilludrate better than words, the impact the injury had onthe
plantiff'slifein teems of pain and suffering and loss of enjoyment of life
I d. a 610 (emphasis added).
184. InJonesv. City of Los Angeles, 20 Cd.App.4th 436, 442, 24 Cd. Rptr. 2d 528 (C4dl. Ct.

App. 1993), thetrid court found that the day-in-the-life video sought to beintroduced by Ms. Joneswas
"rdevant and materid toMs Jonessmedicd trestment and to an understanding of her dally life"" The court
of goped afirmed thejudgment of thetrid court holding:

The videotgpe was rdevant on the issue of damages. Thevideotgpewas highly probetive

of the extent of Ms Jonessinjuries and graphicdly demondrated her need for condant

medica atention in a manner ord testimony could not convey. It dso had subdantid
probative vaue on the extent of Ms. Joness pain and suffering and was therefore hd pful

to the jury in caculaing gopropriate damages

Id. at 442.
185. InBannister v. Town of Noble, Okl. 812 F.2d 1265 (10th Cir. 1987), Bannigter, who was

rendered apargplegic duetoinjuriessustained in an automobile accident, introduced aday-in-the-lifevideo

to show how he had adapted to his injury and how his pargplegia hed affected his everyday life. In its
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andyss concerning the admissihility of the videotgpe, the court outlined a number of issues atrid judge
should condder prior to admitting such afilm.

186. Thecourt firg dated the day-inthe-life video mugt "farly represent|] the factswith respect to the
impect of the injuries on the plaintiff's day-to-day activities"| d. a 1269 (citing Bolstridge v. Central
Maine Power Co., 621 F. Supp 1202, 1203 (D. Me. 1985)). A typicd day-in-the-life video would not
depict avicim performing improbabletasks Bannister, 812 F.2d & 1269. In order for thevideo to have
the leest amount of prgudicid vaue, the video mugt portray ordinary, day-to-day Stuations | d.

187.  Secondly, the court found thet if "'a plaintiff is aware of being videotaped for [the purpose of
litigetion, it] islikdy to cause sef-serving behavior, conscioudy or athewise™ | d. (quating Bolstridge,
621 F. Supp. a 1203 (citing Haley v. Byers Transp. Co., 414 SW.2d 777, 780 (Mo. 1967))).
Although this is inevitable to some extent, the court cautioned againg the admission of such evidence.
Bannister, 812 F.2d at 1269.

188.  Next, the court determined that "a jury will better remember, and thus give grester weight to,
evidence presented in afilm as opposad to more conventiondly didted tetimony.” 1d. The court again
cautioned other courts in recognizing this legitimate concern when determining the prgudicd effect of a
day-inthelifevideo. | d.

189.  Andly, thecourt dated that effective cross-examingionislog with day-inthe-lifevideos | d. This
concern could be lessened if the victim could be cross-examined & trid regarding the film; however, the
posshility that afilm will be prgudicid is sgnificantly increesad when the subject of thet film can not be

cross-examined a trid. 1 d. at 1269-70.

41



190.  The above-cited caseswhere this Court and courtsin other jurisdictions afirmed the admissibility
of day-inthe-lifevideosaredl smilar inthat they truly depicted scenesfroma”"day inthelife’ of thevictim.

The videos dlowed the trier of fact to see how the victim's life had been changed by ther injuries

However, themgority of the photogrgphs and scenesfrom thevideos admitted by thetrid courtinthecase
aub judice fdl in the same category of those cases reversed and remanded for new trids due to their

extreme prgudicid nature.

191. Here, Michdle was dlowed to introduce two day-inthe-life videos. The firg video, which was
shown during Michdllestestimony, depicts still wedding pictures and pictures of Moore's gepson, whois
not aparty to thislawsuit, a a graduation ceremony and abdl game. While the wedding picturesmay be
admissible to show Moore as he was before his injury, the proper place for these picturesisnot ina'day
inthelife" video of Taylor Moore. These wedding pictures were dso admitted in picture form. As sated
inGrimes, the scenes of Moores sepson, who isnat aparty to the lawsuit, serve no other purposethen
to didt sympathy from the jury. These scenes are do not rdevant to a"day in the in the life’ of Taylor
Moore and should be ddl eted from the video. However, the video a so depicts M oore engaged in physical
thergpy, Moore being washed, clothed and fed by g&ff, and Moore being vigited by hiswifeand newborn
on. These aethetypicd scenes which are found, and which should befound in day-inthe-lifevideos If
the wedding pictures and the pictures festuring Moores sepson were ddeted, this video would be
admissble

192.  Thesecond video again shows Moorein the rehabilitation center. However, inthisvideo, Moores
moather, who isaso not aparty to thislawsuit, isheard sobbing over her son "Mommalovesyou, Momma
lovesyou." Thissceneishighly prgudidd. Becausethe second video iscumuldive of thefirg and contains

highly prgudicid scenes, it should have been exduded by the trid judge:
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193. It has become dear that some day-in-the-life videos are no longer being used for their proper
purposes but ingteed, are baing introduced soldy for the purpose of diciting sympethy fromthejury. While
| admittedly cannot beginto fully comprehend theimmense pain and suffering thesefamilieshaveto endure,
the true purpose of the day-inHtherlifevideo isto show an actud day inthelifeof thevictim. By introducing
the videos Michdle atempted to show such scenes but then drayed from the true purpose by
incorporating additiona meterid which is neither rdevant nor probetive

194.  Whilethetrid court erred by admitting the two videos, | mugt dso address the cumulaive nature
of the photographs which were dlowed to be admitted. In addition to the two day-in-the-life videos, the
Moores were dso dlowed to introduce gpproximatey seventy-five photogrgphs. Among these
photographs were photogrgphs depicting Moore in high school and identifying his high schoal adtivities,
thirty-ax photogrgphs from Taylor and Michdles wedding, fourteen misodlaneous family pictures, two
photogrgphs of Michdleinthe hospitd prior to giving birth, Sx photographsfrom Michdles baby shower,
which leaves only ten photogrgphs of Taylor in the rehabilitation center. These ten photographs were ill
shots from the day-in-the-life videos

195. | undersand and gppreciate the necessity of showing Taylor Moore ashewasbefore hisaccident
and the necessity in proving damages in a wrongful desth suit in order for dameges to be awarded.
However, courtsmust take caution in admitting such alarge number of phatographs It iscartainly not hard
to argue that the thirty-x pictures admitted of the Moores wedding are cumulative. The high school
photographs are too remate in time from the events giving riseto the ingant case to have probative vaue.
Although Michdlleisrequired to prove dameges in this caseloss of consortium, the photographs of Mrs,
Moore & her baby shower and in the hospita prior to giving birth are more prgjudicid than probative.

Closing Arguments
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196. Thetest in determining whether alawyer has mede an improper argument which requiresreversd
is"whether thenaturd and probable effect of theimproper argument. . .creatg[g) anunjust prgjudiceagangt
the [opposing party] resulting] inadecisoninfluenced by theprgudiceso creeted.” Davisv. State, 530
S0.2d 694, 701-02 (Miss. 1988). This Court further explaned in Clemons v. State, 320 So.2d 368
(Miss 1975), that:

So long as counsd inhisaddressto thejury kegpsfairly withinthe evidence and theissues
involved, wide latitude of discusson is dlowed; but, when he departs entirdy from the
evidence in his algument, or makes Satements intended soldy to exdite the passons o
prejudices of thejury, or makes inflammetory and damaging Satements of fact not found
in the evidence, the trid judge should intervene to prevent an unfair argument.

| d. a& 371. This Court has d 0 established that:

While an atorney meking a dogng argument may not meke remarks which are unfarly
cadculated to arouse passon or prgudice, and while we do not condone gppeds to
sectiond pregjudices of thejury, the contral of such argument isleft largdy to thediscretion
of the trid judge, who is in a much better pogtion to obsarve and determine what is

improper.

James W. Sessums Timber Co. v. McDaniel, 635 So.2d 875, 882 (Miss. 1994).

197.  During dosing argument, counsd for the Moores made the following remarks

MR. DALLAS Tomorrow, Dr. Eckman will leave this courtroom or leave his
house, and helll go hack to his office or to the hospitd and helll
practice medicine. MichdleMoore, no metter whet you do, isnot
going to have Jason Taylor Moore back. Shewill - - shewill have
a child to rase, she will have other things to do. Y ou may not
bdieve it, but what you do hereisimportart. It'simportant inthe
larger context. Thereisagtandard of carethat you've heard them
tak about is passing, but that dandard means something. 1T
means tha physidans and hospitds are not above the law. It
means thet they mugt comply with what is reasonabdle under the
arcumdances And if they know thet they're above the law, thet
they don't have to comply with that Sandard of care, they're not
gaingto be held regpongblefor their actions, then the sandard of
care suffers If they know that thet Sandard of careisampleand
when somebody cdls out and when youre asked to do
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something, or something that's reasonable in terms of the care of
that person, they they're gaing to think about that. They're going
to think, if | don't do this will | be hdd respongble. And quite
frankly | dont think they bdievetheat al.ee County jury will hold
themrespongble They think thet they're above the law. If they
spent haf asmuch timetaking care of Taylor Moore asthey have
on defending thislawauit - -

MR. R. UPCHURCH: May it please the Court? Excuse me, Counsd. That's
uncdled for to argue that these Defendantsthink they are
above thelaw and that - - that'simproper and we request
the jury be advisad to disregard that.

THECOURT: | don't believeit excesded thebounds. It1l beoverruled. Y oumay
proceed.

198. InShdll Qil Co. v. Pou, 204 So.2d 155 (Miss. 1967), this Court found error inthetrid court's
submitting the punitive damege issue to the jury which was compounded when Pou's counsd inhisdosng
agumeant

was permitted over objection, to date, after reading theindruction of the court authorizing

the award of punitive damages, that the defendant was a corporation, had no soul, could

neither go to heaven nor hdl and "that theway thet thelaw punishesacorporation for not

paying their debtsin acaselikethis if you find thet they owe actud damege, isto require

them to pay apunitive damage”
I d. & 157. This Court, finding that the cumulaive effect of the errors denied the gppdlants afar trid and
required the case be reversed and remanded for anew trid, held:

The only legitimate purpose of the [doging] argument of counsd inajury caseisto asss

the jurorsin evauding the evidence and in undergtanding the law and in gpplying it to the
facts. Appedsto passon or prgudice aredwaysimproper and should never bedlowed.

Id.
199. Thecourt of gopedsinWoods v. Burns, 797 So.2d 331, 334 (Miss. Ct. App. 2001), goplying
Shell Oil, determined thet in order to reverse ajudgment based on animproper arlgument daim, the court
mug find firg "an 'aouse, unjudtified denundation or agtatement of fact not shown intheevidence™ (citing
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Brush v. Laurendine, 168 Miss. 7, 13-14, 150 So. 818, 820 (1933)), and then must find thet it was
"probeble thet thisimproper argument hed aharmful influence onthejury.” 1d.

1100. Anagument made daing a paty thinks heis"above the law" does not fdl within the bounds of
acase regarding Sandard of care asthe Michdle argues. The purpose of this argument was not to assst
the jurors in evauating the evidence. Indtead, it was to exdite thar passons and prgudices and thus
improperly influence the jury. The trid court erred in overruling the objection mede by Dr. Eckmen and
finding thet thisimproper argument did not excead the bounds of the evidence

1101. For the above-dated reasons, | must respectfully dissent. | would reverse the judgment of the
Circuit Court of Lee County and remand this casefor anew trid.

SMITH, P.J., AND COBB, J., JOIN THISOPINION.
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