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CHANDLER, J., FOR THE COURT:
1. The Chancery Court of Humphreys County granted Helen Crocker Langdon (Helen) a divorce
from Charles Kent Langdon (Kent) on the ground of habitua cruel and inhuman treatment. Kent has
appealed, arguing that the chancery court erred by failing to grant him adivorce on the ground of adultery,
by erroneoudy dividing the parties assets, and by awarding Helen attorney'sfeesand court reporter'sfees.
Prior to the divorce, Kent gppealed from an order of the Chancery Court of Humphreys County finding
him in contempt of atemporary order. The two appeals have been consolidated.

FACTS

92. Kent and Helen were married on December 18, 1983. They had three children, al boys. At the
conclusion of trid in this matter, one child was age 15 and two were age 12.
113. The parties separated on or about December 28, 1998. On March 4, 1999, Helen filed for a
divorce ontheground of habitud cruel andinhuman trestment or irreconcilabledifferences. Kent answered
and counterclaimed for a divorce on the same grounds. Helen amended her complaint to add the ground
of adultery. Kent amended his counterclaim to add the ground of adultery.
14. Helen requested temporary relief. After ahearing, the chancery court avarded Helen temporary
custody of the children, temporary child support, and temporary dimony. The court ordered Kent to make
the monthly mortgage payments on the parties former residence, and to retain the hospitalization and
medical insurance on Helen and the children that wasin force a thetime of the order. The court restricted

Kent from sdlling any asset. Subsequently, Kent failed to make the mortgage payments. The court found



Kent in willful contempt and entered a judgment against him for the amount of the missed payments,
$5,513.92. The court ordered hisincarceration if he did not pay the amount within four days. Kent failed
to pay and was incarcerated. He was released upon posting a supersedeas bond pending appea. See
M.RA.P. 8.
5. After athreeday trid, the chancery court entered an order granting Helen adivorce on the ground
of habitud crue and inhuman treetment, awarding her custody of the two youngest children, and awarding
Kent custody of the oldest child. The court determined child custody and visitation, divided the parties
assets, and awarded Helen attorney's fees and court reporter's fees. Further, the court ordered Kent to
pay Heen $525 per month in child support and $300 per month in aimony.

STANDARD OF REVIEW
T6. This Court reviewsthe facts of adivorce decreein thelight most favorable to the appellee. Fisher
v. Fisher, 771 So. 2d 364, 367 (1 8) (Miss. 2000). In domestic relations matters, this Court will not
reverse the findings of a chancellor unless the findings are manifestly wrong, dearly erroneous, or if the
chancellor applied anincorrect lega standard. Hendersonv. Henderson, 757 So. 2d 285, 289-90 (1 19)
(Miss. 2000). We may reverse achancdlor'sfindings of fact only where thereis no "subgtantid, credible
evidence in the record" to judtify the findings. Id.

LAW AND ANALYSIS

|. DID THE CHANCELLOR ERR IN AWARDING HELEN A DIVORCE ON THE GROUND OF
HABITUAL CRUEL AND INHUMAN TREATMENT RATHER THAN AWARDING KENT A
DIVORCE ON THE GROUND OF ADULTERY?
17. Kent arguesthat the evidence of hishabitua crud and inhuman trestment wasinsufficient to support

the chancdllor's finding that Helen was entitled to adivorce on that ground. The ground for divorce on the

bass of habitua crud and inhuman trestment must be proven by apreponderance of the credible evidence.



Chambleev. Chamblee, 637 So. 2d 850, 859 (Miss. 1994). "The conduct which evinces habitual cruel
and inhuman treatment must be such that it (1) endangers life, limb, or hedth, or creates a reasonable
apprehension of such danger and rendersthe relationship unsafe for the party seeking relief, or (2) renders
the marriage revolting to the non-offending spouse because it is so unnaturd and infamous, and makes it
impossible to carry out the duties of the marriage, therefore destroying the bagis for its continuance.”
Mitchell v. Mitchell, 767 So. 2d 1037, 1041 (1 14) (Miss. Ct. App. 2000) (quoting Daigle v. Daigle,
626 So. 2d 140, 144 (Miss. 1993)). Generdly, the conduct must be shown to have been systematic and
continuous. Daigle, 626 So. 2d at 144. However, asingle incident may be of sufficient severity to prove
the ground. Ellzey v. Ellzey, 253 So. 2d 249, 250 (Miss. 1971). There must be a causal connection
between the treatment and the separation. Daigle, 626 So. 2d at 144.

18. In her order, the chancellor recited the evidence of Kent's habitual cruel and inhuman treatment of
Helen. Heentedtified that Kent began abusing her six months after the parties wedding. She stated that
Kent threw asnakein the bathtub with her when she was pregnant with their youngest child. Helen testified
that, in 1989, Kent beat her about the head and the resulting injuries caused her to be hospitdized for
approximately one week. Three of Helen'sfamily memberstestified that on that occason they witnessed
Helen's head and facid injuries, bruises on her neck and arms, and scratches, and that they knew of the
hospitdization. Kent admitted that on this occasion he hit Helen with an open hand two or three times, but
denied caugng injury.

T°. Heen testified that, during Christmas 1998, Kent hit her in the head and choked her. Helen
admitted taking a handful of pain pills prior to thisincident and that she "lost it" and destroyed the family's
Chrisgmastree. Helen's Sgter tetified that after thisincident shewitnessed Helen with bruiseson her neck

and arm and abruised and bloody ear. Kent denied striking Helen on thisoccasion, and stated that Helen's



head injuries occurred when she fell and hit her head on the kitchen table. 1t was uncontested that Helen
moved out shortly after thisincident.

710. Kent testified that Helenbruiseseasily. Hefurther testified thet, after the parties 1998 separation,
he periodically had to restrain Helen by holding her down. Helen's sgter tetified that she saw bruiseson
Hden'sarm and neck in the summer of 1999. Helen testified that she sought psychiatric and psychol ogica
treatment due to Kent's abuse.

11.  Our review of the record indicates that the Langdons had a tumultuous relaionship. During the
marriage, Kent filed for divorce one time and Helen filed twice, though the parties reconciled. Helen
testified that, in December 1995, she and Kent fought and he hit her in the neck and chest areas. She
presented pictures of the arm bruises and stated that the atercation incited her second filing for divorce.
No other witnesses testified about that incident. Helen aso testified that Kent continudly insulted her
gppearance in front of the children and others. That testimony was corroborated by severa witnesses.
12.  Thechancdlor stated that the testimony was sufficient to prove that Helen was entitled to adivorce
ontheground of habitud crue and inhuman treatment. Wefind sufficient evidence in the record to support
the chancdlor'sfinding that Kent engaged in habitualy cruel conduct. Helen testified about three occasions
during the marriage when Kent hit her and caused injuries. These were instances of conduct endangering
"life, limb or hedth," creating a reasonable agpprehension of danger. Daigle, 626 So. 2d at 144. Itis
gpparent from the testimony that the Christmas 1998 incident caused Helen's departure from the marital
home. 1d.

113. Kent contendsthat the chancdlor's finding amounted to manifest error because Helen's testimony
lacked sufficient corroboration. Kent admitted to having struck Helen on one of thethree occasions; heonly

contested the severity of the injury inflicted. Other corroborating evidence was the tesimony of Helen's



family members that they witnessed her injuries after two of those occasions, and the photographs of the
injuries from the third occason. Because there were no eyewitnesses to any of the aleged abuse, the
chancellor had to render her decision based on the parties competing versons of events and the available
corroborating evidence. See Labella v. Labella, 722 So. 2d 472 (Miss. 1998). The chancellor'sfinding
was not manifest error.

14. Kent arguesthat the chancellor should have granted a divorce to him on the ground of adultery.
At trid, Hden admitted that she had sexud rdations with someone gpproximatdly sixteen months after the
parties separated. The chancellor found that Helen had committed undenied, uncondoned adultery, but
that Helen's adultery did not precipitate the cause of action for divorce. Helen filed for divorce on the
ground of habitud cruel and inhuman trestment on March 4, 1999, and the adulterous behavior did not
occur until the spring of 2000.

15. Thecaseof Garrigav. Garriga, 770 So. 2d 978 (Miss. Ct. App. 2000), cited by the chancellor,
pardlds this case. In Garriga, the chancellor found that Mr.Garriga proved the ground of adultery and
Mrs. Garriga proved the ground of habitud cruel and inhuman trestment. 1d. at (1 22). The chancellor
impliatly found that Mr. Garrigas habituad crud and inhuman treatment of Mrs. Garriga made the
continuation of the maritd reaionship impossble. Id. at (1 15). After the Garrigas separated, Mrs.
Garriga committed undenied, uncondoned adultery. 1d. at (122). The chancellor granted the divorce to
Mrs. Garriga on the ground of habitua cruel and inhuman trestment. Id. at (1 14).

716.  This Court affirmed the chancdlor's resolution. 1d. at (1 24). We Stated, "[t]here can beonly but
one divorce granted. Where each party has requested a divorce and offers proof sufficient to establish a
bass for the divorce, the chancellor must then determine which of the parties will be granted a divorce.”

Id. at (123). The Court stated that the chancellor must grant the divorce to the party whose conduct was



the proximate cause of the deterioration of the marita rlaionship. Id. at (124). Intheinstant case, both
parties proved their grounds for divorce. The chancellor found that Kent's habitual crud and inhuman
trestment was the precipitating cause of the deterioration of the Langdon's marital rdationship. The
tesimony indicated that Helen's adultery occurred at least one year after she filed for divorce. The
chancdlor's refusal to grant the divorce to Kent was not manifest error.

17. Kent aso arguesthat, because Helen resumed marita relations and cohabitation with him after the
1989 and 1995 incidents, Helen condoned any crudl and inhuman trestment that may have occurred during
those incidents. Kent argues that, because Helen condoned Kent's conduct during the 1989 and 1995
incidents, those incidents cannot be considered as evidence of Kent's habitual cruel and inhuman trestment
of Helen.

118.  Crued and inhuman trestment isan offense of acontinuing nature. Chaffin v. Chaffin, 437 So. 2d
384, 386 (Miss. 1983). It isnot condoned by continuance of cohabitation, but may be condoned where
the parties separated and then resumed the marita relationship. 1d. However, where condonation has
occurred, if the crud conduct subsequently occurs, the previous offenses are revived for the chancellor's
congderation of the ground of habitud crud and inhuman trestment. 1d. Therefore, even if Helen
condoned the 1989 and 1995 incidents by resuming maritd relaions with Kent, the chancellor properly
consdered those incidents as evidence of habitud cruel and inhuman trestment because Kent engaged in
physicdly violent conduct toward Helen in 1998. This argument is without merit.

II. DID THE CHANCELLOR ERRIN THE DIVISION AND DISTRIBUTION OF THE PARTIES
ASSETS?



119. Kent arguesthat the chancellor committed severa reversibleerrorsin her distribution of theparties
assats. He requests that this Court remand to dlow the chancellor to makeacorrect divisoninlight of his
assertion that the condition of the assets has changed since the chancellor's order.

920. Divisonof marita assetsisconducted according toHemdl ey v. Hemdley, 639 So. 2d 909 (Miss.
1994) and Ferguson v. Ferguson, 639 So. 2d 921 (Miss. 1994). Johnson v. Johnson, 650 So. 2d
1281, 1287 (Miss. 1994). Initidly, the chancellor must characterize each asset as marital or non-marital
according to Hemdley. Id. Then, the chancelor must equitably divide the marita property using the
guiddinesarticulated in Ferguson, considering each party's non-marital assets. |d. Theseguiddinesare:
"(1) substantiad contributions to the accumulation of the property, including economic and domestic
contributions by each party to the marriage, (2) expenditures and disposa of the marita assets by each
party, (3) the market value and emotiona vaue of the marita assets, (4) the vadue of the nonmarital
property, (5) tax, economic, contractua, and legal consequences of the distribution, (6) eimination of
dimony and other futurefrictiond contact between the parties, (7) theincome and earning capacity of each
party, and (8) any other rdlevant factor that should be consdered in making an equitable digtribution.”
Slman v. Sellman, 722 So. 2d 547, 552 (1 16) (Miss. 1998). If, after equitable divison, the maritd
property, consdered with each party's non-marital assets, will not adequately providefor one party, then
the chancdllor should congder dimony. Johnson, 650 So. 2d at 1287.

A. Heden's persond injury settlement

7121. In1997, Helenwasinvolved in an automobile accident. She sustained back and shoulder injuries,
and developed hydroencephdus, for which she has a surgicdly implanted shunt transferring fluid from her

brainto her somach. Heleningtigated alawsuit againg the other driver and hisinsurer. Kent did not assert



alossof consortium claim and was not otherwise aparty to the suit. The case settled. Kent arguesthat the
chancelor erred in finding thet the settlement funds were non-marital.

122.  Therecord reflects that there were two amounts received in settlement of Helen's claim, one for
$25,000, and, later, one for $200,000. Of the $25,000 amount, Helen's attorney retained a portion for
his fees, and used a portion to pay some of Helen's medica hills, leaving aremainder of $2,723.27. Of
the $200,000, Helen'sattorney retained one-third for hisfeesand added the $2,723.27 remainder, resulting
in proceeds of $136,056.60. From this amount, the attorney subtracted deposition costs and $40,000,
which was held in a certificate of deposit in the names of Helen and the attorney for payment of any
subrogation clams that might arise within three years of the settlement. After the parties separated, the
remaining $96,030.45 was disbursed in a check made out to both Helen and Kent. Kent endorsed the
check and gave it to Helen. Helen bought a $40,000 certificate of deposit and used it as collatera to
purchase aresdence. She used the remaining settlement funds to purchase household items and to pay
living expenses for hersdf and the three boys.

9123.  InTramel v. Tramel, 740 So. 2d 286, 290 (1 16) (Miss. 1999), the supreme court held that the
chancedllor must use an andytic approach to classfy proceeds of a persond injury suit as maritd or
persond. The andytic gpproach requires the chancedlor to focus on the type of loss the settlement was
intended to compensate. Id. a (1 12). "That portion of the proceeds alocable to compensation to the
initidly injured soouse for pain, suffering and disfigurement” is that Soouse's separate property and, thus,
"should be awarded in its entirety to the injured spouse” Id. at (1 18). "That portion adlocable to lost
wages, logt earnings capacity and medicd and hospitd expenses, to the extent those gpply to the time

period of the marriage, are marital assets and are to be divided according to equitable distribution



principles” 1d. That portion dlocable to loss of consortium is the separate property of the spouse who
suffered that loss, and isto be awarded in its entirety to that spouse. 1d.

The Tramel court recognized that the persond injury settlement may not provide much guidance to the
chancdlor, and charged the chancdlor with performing "the dchemy of turning gross sums into clear,
detalled portions. To that end, heis entitled to see such evidence and argument asis necessary to make
the most informed assessment.” Id.

924.  Intheingtant case, the chancellor conducted theandysisrequired by Tramel. Thechancdlor found
that there was no evidence as to those portions of the proceeds allocable to lost wages, lost earnings
capacity, and medica and hospitd expensesto the extent they applied during the marriage. The chancellor
found no evidence of loss of consortium. The chancellor stated that, based upon the testimony and the
evidence, the entire $200,000 settlement was compensation for Helen's injuries, pain, suffering and
disfigurement, and was Helen's separate property.

125. Kent arguesthat the chancellor erred by finding that the entirety of the proceeds of the settlement
was non-marital. Kent's argument isthat, because there was evidence that Helen lost earnings capacity,
incurred medicd bills during the marriage, and that Kent suffered loss of consortium, the chancellor was
bound to find that part of the persond injury settlement was intended to compensate those losses. Kent
cites the evidence of those losses. The evidence that Helen lost earning capacity was her testimony that
she tended to the parties car wash business prior to the accident and that the accident left her unable to
continue that job. The evidence of medica expenseswasHden'stestimony that sheincurred over $72,000
in medica bills, and that $40,000 was being held by her attorney for potentid subrogation clams. The
evidence that Kent suffered loss of consortium was histrid testimony that he till has aloss of consortium

dam.
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726. We find that there was substantiad evidence supporting the chancellor's determination. The
chancellor found the evidence insufficient to conclude that any portion of the settlement was intended to
compensate for Helens lost earnings capacity, her medica expenses during the marriage, or Kent's loss
of consortium. The chancellor found sufficient evidence to conclude the settlement was intended to
compensate Helen for injuries specific to her under Tramel. Wefind that thiswas areasonable conclusion
in light of the evidence. There was abundant evidence that Helen incurred severe pain, suffering and
digfigurement, which supports the chancellor's conclusion that the $200,000 was intended to compensate
her for thoseinjuries. Kent presented no evidence of the value of Helen's contributionsto the marriagefrom
her work at the car wash. Tramel contemplates that settlement proceeds are marital property if dlocable
to reimburse the parties for medicd hills incurred during the marriage. Id. at (11 17-18). It may be
presumed from the record that the $72,000 in medica bills were paid by the initid $25,000 settlement
amount and by Helen's insurance carrier. Thus, even if portions of the proceeds had been dlocable to
medicd hills, there was no proof that any marita fundswere used to pay those billsthat would necessitate
reimbursement. Kent refused to assert aloss of consortium clam inthelawsuit, so it was not error for the
chancellor to conclude that none of the settlement compensated that loss.

B. Net proceeds from sde of vacant ot

727. Hdentedified that, in 1997, she purchased a vacant 4.1 acre lot for $33,000. Helen's father
deeded hishouseto Hden for use ascollaterd for amortgage onthelot. Thelot wastitled solely to Helen.
In September 2000, Helen sold the vacant lot for $50,000. After payoff of the mortgage and attorney's
fees, her net receipt was $10,281.64. Of that amount, Helen used $5,240.41 to pay off another loan
incurred during the marriage. Helen used the remaining $5,041.23 for living expenses for hersdf and the

children after the separation. After the sde, Helen deeded her father's house back to him.

11



128.  The chancdlor found that the net proceeds from the sde of thelot were Helen's non-marital asset
and that the proceeds had been depleted. Kent contends that the chancellor's findings were error. He
argues that the proceeds were marital property because the vacant lot had been acquired during the
marriage.

929. Assats acquired during the marriage are presumptively marita assets subject to equitable
digribution. Hemdey, 639 So. 2d a 914. In this instance, the vacant lot was acquired during the
marriage, giving rise to the presumption that it was a marita asset. However, an asset may be classfied
asnon-maritd if it is purchased with one spouse's separate funds, such as giftsor inheritances. Ferguson,
639 So. 2d a 929. Here, the evidence reflects that Helen's father gave Helen the house for the sole
purpose of facilitating her purchase of thelot. The use of the house was agift to Helen that Helen used to
procure the mortgage on the lot. There was no evidence that Helen made adown payment on thelot that
could have come from marital funds, and no evidence of commingling. There was no evidence that Kent
expended efforts that resulted inthelot'sgppreciationinvaue. Carrowv. Carrow, 642 So. 2d 901, 906
(Miss. 1994). Wefind that there was substantia evidence to support the chancedlor's finding that the net
proceeds from the sdle of the lot were Helen's separate asset. Moreover, the chancellor found that the
asset had been depleted by its use to pay off a marita debt and to support Helen and the children. This
issue is without merit.

C. Persond property and net proceeds from sale of resdence

130.  The chancellor used theFer guson guiddinesto dividethe parties marita property. Thechancdlor
gave Kent persona property valued at $30,150 and gave Helen personal property valued at $10,350. The
chancdlor ordered the sale of the parties former resdence. The parties agreed that the vaue of the

residence was $150,000, and the chancellor found that the equity in the residence was $88,650. The
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chancdlor divided the equity equaly between the parties. The chancellor noted that an airplane used by
Kent in hisformer crop dusting business had been repossessed and sold, leaving a deficiency baance of
$25,591.88. The chancellor found that Kent should pay this balance out of his portion of the equity.
131. Kent arguesthat the chancedlor erred by subtracting the airplane debt from his portion of the equity
becauseit resulted in hisreceipt of $5,792 lessthan Helen. While the chancdllor made no specific findings
astotheairplane debt, she consdered theFer guson factorsin her divison of the maritd assets, and found
that Kent should be responsible for the mgority of the debt. "With respect to issues of fact where
chancellor made no specific finding, this Court proceeds on the assumption that chancellor resolved dl such
fact issuesinfavor of the gppellee, or at least in amanner consstent withthedecree” Smithv. Smith, 545
S0. 2d 725, 727 (Miss. 1989). Ferguson does not requirethat the chancellor divide assetsequdly, only
equitably. Love v. Love, 687 So. 2d 1229, 1232 (Miss. 1997). The chancellor noted that Helen had a
ggnificantly lower income and earning capacity than Kent.  The record reflects that Kent was primarily
respongble for the purchase, maintenance and disposa of the airplanes used in his crop dusting service.
Thisissue is without merit.

D. Property taxes

1132.  The chancdlor ordered Kent to pay ddinquent property taxes on the parties former resdencein
the amount of $7,823.29. This amount reflects unpaid taxes from 1998, 1999, and 2000. Kent argues
that the chancdllor unfairly placed the tax burden upon him.

133.  Wefind that the chancellor's decison was not manifest error. The chancellor used the Ferguson
guidelines to divide the marital property. The chancellor ordered Helen to pay the 2001 taxes and taxes
for al years subsequent to the divorce until the sde of the resdence. The chancellor noted that Helen

earned $800 to $1,000 per month, while Kent earned $3,902.25 per month, and was dligible for a
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$15,000 yearly bonus. In light of Helen's considerably lower income, it was permissible for the chancdlor
to order Kent to pay the delinquent taxes, which congtituted alump sum, while giving Helen the prospective
tax burden.

E. Hden'smedicd hills

134. Thisissueisoneof contempt of the temporary order that isthe subject of the consolidated appedl.
The temporary order required Kent to continue providing the health insurance coverage dready in force
for Helen and the children pending the parties divorce. We presume from the record that Kent complied
until April 2000, when he ceased to pay the premiums for Helen's coverage. Helen's coverage was
therefore canceled. Kent purchased new hedth insurance for himsdf and the children. Helen testified that
Kent never informed her that her coverage had been canceled. On November 14, 2000, Helen filed a
motionfor citation of contempt for Kent'sfallureto retain her medical coverage, inter dia. Shedleged that
sheincurred $2,863 in medicd hills during the time she was uninsured.

135. Kent testified that he malled theinsurance premium in April 2000, and that the insurance company
returned his check and mailed him a letter stating that it was discontinuing medica coveragein Missssppi
as of November 1, 2000. The chancellor found that the temporary order required Kent to retain health
insurance on Helen and that Kent failed to do so. The court ordered Kent to pay Helen the $2,863 in
medicd bills"in view of [Helen's] medica condition and dl other factors of this case”

136. We view the chancdlor's decison as a finding of civil contempt and an imposition of monetary
sanctions for damages sustained thereby. lllinois Cent. R. R. Co. v. Winters, 815 So. 2d 1168, 1180 (1
47) (Miss. 2002). ThisCourt will not reverse afinding of civil contempt unlessthe lower court committed

manifest error. 1d. at (1 45).
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137.  On apped, Kent argues that the chancellor erred in holding him in contempt because it was
impossble for him to comply with the temporary order. He assarts that he could not continue Helen's
coverage because the insurance company returned his premium. He cites the insurance company's |etter
as evidence that it was canceling the policy and would not accept premiums. We review the evidence of
Kent'sinability to comply with theorder. Kent mailed the premium check, whichwasdated April 1, 2000,
to the insurance company. The check was returned to Kent in itsorigind envelope, which bearsastamp
dating "return to sender” and "no such number.” The insurance company's letter, dated April 28, 2000,
states that the coverage would terminate in November "provided coverage is otherwise in-force [s¢] and
premiums for coverage have been paid when due." There was substantial evidence for the chancellor to
conclude that the insurance company never refused any premiums to secure Helen's coverage from April
until the November cancdllaion date. The chancdlor did not commit manifest error by finding Kent in
contempt.

138. Kent dso argues that the chancellor's decision was unsupported by the evidence because Helen
submitted insufficient proof of themedicd bills. Therecord showsthat Helen testified that sheincurred over
$2,863 in medica hills during the applicable time period. She testified to particular bills for $500, $200
and $1700. Kent never contested Helen's assertion that she incurred the bills. The chancellor chose to
credit Helen'stestimony asto theamount of thebills. SeeMcLemorev. McLemore, 762 So. 2d 316, 321
(117) (Miss. 2000). The chancellor's decision was not manifest error.

F. Attorney's feesand court reporter's costs

139. Heenrequested attorneys feesand costs. The chancellor found that Helen lacked the ability to

pay these expenses. The chancellor ordered Kent to pay $3,000 in attorneys fees and $383.70 in court
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reporting fees. Kent argues the chancellor's award was error because Helen had an "obvious ability” to
pay her atorneys.

140. "Thegenerd ruleisthat if aparty isfinancialy ableto pay hisattorney fees he should do so, though
thisis amatter whichisentrusted to chancdlor'ssound discretion.” Labella v. Labella, 722 So. 2d 472,
475 (113) (Miss. 1998). In assessing the appropriateness of an award, the chancellor should consider the
relative financid ability of the parties. McKee v. McKee, 418 So. 2d 764, 767 (Miss. 1982). "[W]here
the record shows an inahility to pay and adisparity in relative financia positions of the parties, thereisno
error in awarding attorney's fees” Batesv. Bates, 755 So. 2d 478, 482 (1 11) (Miss. Ct. App. 1999.)
Additiondly, the chancedllor should consder "the skill and standing of the case and novelty and difficulty of
the questions a issue, as well as the degree of responsibility involved in the management of the cause, the
time and labor required, the usud and customary charge in the community, and the preclusion of other
employment by the attorney due to the acceptance of the case.” McKee, 418 So. 2d at 767.

41. Inthecasesubjudice, the chancelor examined the hourly rates of Helen'sthreetrid atorneysand
found they were reasonable. The chancellor stated that, consdering Helen's income, non-marital assets,
monthly expenses and the awards made in this case, that she does not have the ability to pay her attorney
to pay the court reporting fees. The court noted that Helen has had physica problems since the accident
and has limited education and work experience. Our review of the record indicates that Helen met her
burden of proof to show that she was unable to pay the attorneys feesand codts. As previoudy noted,
there was a ggnificant diparity in the parties incomes and earnings capacity. The chancdlor'saward was
within her sound discretion.

1. DID THE CHANCELLOR ERR IN ORDERING CHARLES TO PAY AN EXCESSIVE

AMOUNT OF TEMPORARY SUPPORT AND IN FINDING HIM IN CONTEMPT OF COURT
AND ORDERING HISINCARCERATION FOR FAILURE TO PAY?
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42. After ahearing, the chancellor held Kent in civil contempt for his failure to pay the mortgage as
required by the temporary order. The chancellor alowed Kent severa daysto make the paymentsor be
incarcerated. Kent failed to pay.

43.  Whether aparty isin civil contempt is within the chancellor's substantid discretion. Varner v.
Varner, 666 So. 2d 493, 496 (Miss. 1995). The chancellor'sfinding will be upheld absent manifest error.
lllinoisCent. R. R. Co., 815 So. 2d at (145). At the hearing, Kent asserted that he was unable to make
the mortgage payments. "A defendant may avoid ajudgment of contempt by establishing that heiswithout
the present ability to discharge his obligations. However, if the contemnor raises inability to pay as a
defense, the burden is on him to show thiswith particularity, not just in generd terms.” Varner, 666 So.
2d at 496.

4. Kent faled to file for modification of the temporary order prior to being held in contempt of the
order. At the hearing, Helen testified that Kent made $50,000 per year with ayearly bonus of $20,000.
Kent adleged that his sole income was $3011 per month as afarm manager. He stated that housing was
provided as part of hisfarm managing job, but that he was responsible for utilities. He asserted that his
monthly expenseswere $1500 in temporary child support and dimony and $294 in medicd insurance. He
adleged that, with these expenses, making the mortgage payments of $1100 per month would leavehimwith
only $117 per month for living expenses. He stated that he had been discharged from a crop dusting job
because his employer feared liability. Kent did not offer any documentary evidence of his income and
expenses. The chancellor was within her discretion in finding that Kent had not demongtrated his ingbility
to make the monthly mortgage payments and in holding him in contempt.

145, THEJUDGMENTSOF THE CHANCERY COURT OF HUMPHREYSCOUNTY ARE

AFFIRMED. STATUTORY DAMAGESAND INTEREST AREAWARDED.ALL COSTSOF
THESE APPEALS ARE ASSESSED TO CHARLESKENT LANGDON.
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McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, MYERS AND GRIFFIS, JJ., CONCUR.

18



