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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1.  Thiseminent domain case arises from the Spedid Court of Eminent Domain of DeSoto Courtty,
where ajury avarded Dennis and Tammy MclLemore tota compensation and dameages in the amount of
$1,370,000. Because the testimony of Rip Walker, the McLemores expart goprasd witness fails to

sidy the Frye gandard or the modified Daubert sandard for the admissibility of expert witness

tesimony, thetrid court eredindenyingMTC smationinlimineand inadmitting Walker' stetimony. The



judgment of thetrid court istherefore reversed, and this caseis remanded for anew trid, condstent with
thisopinion.
FACTS
2. The McLemores owned 1,980 acres of land in DeSoto County, Missssppi. Responding to
increased growth in DeSoto County and development in Tunica County, the Missssppi Trangportation
Commisson(“*MTC”) planned to condruct aninterdate highway between U.S. Interdate 55 & Hernando
and U.S. Highway 61 a Robinsonville. The proposed interdate crossestheMclLemores DeSato County
property. Because it was ungble to obtain the required 174-acre portion of the McLemores DeSoto
County property (“McLemore property”) through negatiations, the MTC indituted this eminent domain
action.
3.  Seeking to condemn the McLemore property for use in the proposed project, the MTC on
November 30, 1999, filed a complant for the organization of a Specid Court of Eminent Domain in
DeSato County. After atrid, the jury returned averdict in favor of the McLemores, and the trid court
entered judgment on the verdict. The MTC subssquently filed amation for judgment notwithstanding the
verdict, remittitur, or anew trid, which the trid court denied. The MTC rasesthefalowing issuesin this
oped:
l. WHETHER THE TRIAL COURT ERRED ASA MATTER OF LAW

IN FAILING TO APPLY THE FRYE STANDARD TO EXCLUDE

THE UNRELIABLE TESTIMONY OF RIP WALKER, THE

McLEMORES EXPERT APPRAISAL WITNESS, WHEN THE

COURT DENIED MTC’S MOTION IN LIMINE AND DENIED

MTC'SMOTION FOR NEW TRIAL AND/OR REMITTITUR.

Il.  WHETHER THE JURY VERDICT WAS THE RESULT OF THE
TRIAL COURT’'S ERROR IN ADMITTING SPECULATIVE AND

TOTALLY UNRELIABLE DAMAGE TESTIMONY BY THE
McLEMORES APPRAISAL WITNESS.



.  WHETHER THIS COURT WILL ABANDON THE FRYE
STANDARD AND ENDORSE AND ADOPT THE
DAUBERT/KUMHO STANDARDSSO THAT ATRIAL JUDGE CAN
ENSURE THAT ALL EXPERT TESTIMONY AND EVIDENCE IS
NOT ONLY RELEVANT, BUT RELIABLE.

STANDARD OF REVIEW

. Ou wedl-settled gandard of review for the admission or suppression of evidence is abuse of
disretion. Haggerty v. Foster, 838 So. 2d 948, 958 (Miss 2002). Moreover, amation in limine
should be granted only if “(2) the materid or evidencein quesionwill beinadmissble a atrid under the
rulesof evidence and (2) themere offer, reference, or satementsmade during trid concerning themeteria
will tend to prgudice thejury.” Whittley v. City of Meridian, 530 So. 2d 1341, 1344 (Miss. 1988).
Furthermore, the admission of expert testimony iswithin the sound discretion of thetrid judge. Puckett
v. State, 737 So.2d 322, 342 (Miss. 1999). Therefore, thedecison of atrid judgewill gand“unlesswe
condude that the discretion wasarbitrary and dearly erroneous, amounting to an abuse of discretion.” 1 d.

DISCUSSION

%.  TheMTC aguesthat we should abandon the generd acceptancetest st forthin Frye v. United
States, 293 F. 1013, 1014 (D.C. Cir. 1923), for determining the admissibility of expert witnesstestimony
infavor of therulegtated in Daubert v. Merrell Dow Pharms,, Inc., 509 U.S. 579, 113 S.Ct. 2786,
125 L .Ed. 2d 469 (1993), as modified in Kumho Tire Co. v. Carmichadl, 526 U.S. 137, 119S.Ct.
1167, 143 L.Ed.2d 238 (1999). Weagree. Waker’ stestimony falled to saidfy ether theFrye sandard
or the modified Daubert gandard; therefore, his tetimony should have been exduded.

l. ADOPTION OF THE DAUBERT/KUMHO TIRE RULE AS THE

STANDARD FOR ADMISSIBILITY OF EXPERT WITNESS
TESTIMONY



6.  The andydsfor admisson of expert tetimony isenumerated in the Missssippi Rulesof Evidence,
Rule 702, as amended on May 29, 2003. The amended rule Satesthat:
If sdentific, technical or other spedidized knowledge will assg the trier of fact to
underdand or to determine afect inissue, awitness qudified as an expert by knowledge,
sKill, experience, training, or education may testify thereto in the form of an opinion or
otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the
testimony is the product of reliable principles and methods, and (3) the
witness has applied the principles and methods reliably to the facts of the
case.
M.RE. 702 (emphads added). Rule 702, as amended, isidenticd to Rule 702 of the Federd Rules of
Evidence
7. Under Rule 702, expert tesimony should be admitted only if it withstands atwo-pronged inquiry.
Kansas City S. Ry. v. Johnson, 798 So. 2d 374, 382 (Miss. 2001). Frg, thewitnessmugt bequdified
by virtue of his or her knowledge, skill, experience or education. 1d. (ating M.RE. 702). Second, the
witness s saenttific, technicd or other pedidized knowledge must asst thetrier of fact in understanding
or dedding afact inissue Id. In addition, Rule 702 “does not relax the traditiond standards for
Oetermining thet the witnessisindead qudified to gpeek an opinion on ametter within a purported fidd of
knowledge” M.RE. 702 cmt.
18.  Priortoitsamendment earlier thisyear, the comment to M.R.E. 702 quoted thewel-known Frye
test, noting that Rule 702 did nat “rdax the requirement that the scientific prindplefrom which theexpart's
opinionisderived ‘mugt be sufficently established to have gained generd acceptanceinthe particular fidd
towhichit bdongs”” M.RE. 702 cmt. (repeded 2003) (quoting Frye, 293 F. a 1014). Our previous
cases recognize this Court’ s long adherence to the Frye rule despite the adoption of M.R.E. 702 and

mgor changesin federd evidencelaw. See, e.g., Kansas City, 798 So. 2d at 382 (ating Gleeton v.



State, 716 So.2d 1083, 1087 (Miss. 1998)). In deciding whether the field has gained “generd
acceptance” we have previoudy asked:
Is the field of expertise one in which it has been sdientificdly established thet due
investigation and sudy in conformity with techniques and practices generdly accepted
within the fiddd will produce avdid opinion? Wherethe answer to thisquestion isin the
afirmative, we generdly will dlow expart tesimony.
House v. State, 445 So. 2d 815, 822 (Miss. 1984). Further, we have sated that “[t]he facts upon
which the expert bases his opinion or conduson must permit reasonably accurate condusions as
diginguished from mereguessor conjecture” Hickox v. Holleman, 502 So. 2d 626, 638 (Miss. 1987)
(quating Kruszewski v. Holz, 265 Md. 434, 290 A.2d 534, 540 (1972)). However, we have made
clear that under the Frye standard, “itisnot necessary thet one offering to testify asan expart beinfalible
or posess the highest degree of <ill; it is sufficient if that person possesses peculiar knowledge or
information regarding the rlevant subject matter which is not likely to be possessed by a layman.”
Kansas City, 798 So. 2d a 382 (quoting Hooten v. State 492 So. 2d 948 (Miss. 1986)).
9.  In1993, the United States Supreme Court ded ared thet the Federd Rules of Evidence supersede
the Frye generd acoeptancetest. Daubert v. Merrell Dow Pharms,, Inc., 509 U.S.579, 587, 113
S.Ct. 2786, 125 L.Ed.2d 469 (1993). Despite this mgor changeinfederd evidencelaw, Missssppi hes
continued to gpply Frye. See Kansas City, 798 So. 2d at 382.
110. InDaubert, the Court conduded thet the “generd acceptance’ test is incongstent with other
evidentiary provisonsthat drive to prevent the admisson of unrdiable or irrdevant scientific tesimony.

Daubert, 509 U.S a 589. The rigidity of the“genera acceptance’ test dso conflicts with the liberd

gods of the Federd Rules whichindudereduding thetreditiond barriersto opiniontestimony. | d. a 588-



89 (quating Beech Aircraft Corp. v. Rainey, 488 U.S. 153, 169, 109 S. Ct. 439, 450, 102 L.Ed. 2d
445 (1988)).

11. However, the Court determined that a federd trid court retains authority to review scientific
evidence to detemine admisshility. 1d. a 589. The trid court is vested with a “gatekegping
regponghbility.” 1d. Thetrid court must meke a “prdiminary assessment of whether the ressoning or
methodalogy underlying thetestimony isscientificaly vaid and of whether that reesoning and methodology
properly can be goplied to the facts in issue” 1d. a 592-93. Prdiminary questions of witness
qudifications, privileges and admissihility of evidence are resolved pursuant to Rule 104(a) and 104(b).
Id. a592. Thetrid judge determineswhether the testimony rests on ardiable foundation and isrdevant
inapaticular ca= 1d. & 589. There mugt be a“vdid scentific connection to the pertinent inquiry asa
precondition to admisshility.” |d. & 592. The party offering the expart’s teimony mus show thet the
expert has based histestimony on themethods and procedures of scence, not merdy hissubjectivebdiefs
or unsupported speculation. 1d. at 590.

112.  Moreover, the Court in Daubert determined thet abandoning the genera acceptance test does
not result in jury confusion from “absurd and irrationd pseudoscientific assartions” Snce”[v]igorouscross
examination, presantations of contrary evidence, and careful ingruction on the burden of proof are the
traditiond and gopropriate meansof atacking sheky but admissbleevidence” | d. at 595-96 (citing Rock
v. Arkansas, 483 U.S. 44, 62, 107 S.Ct. 2704, 2714, 97 L .Ed.2d 37 (1987)). If evidenceisdeemed
insuffident for a reasonable juror to condude that the podtion is more likely than not true, the trid court

can direct ajudgment or grant summary judgment. 1d. a 596 (citing Fed. R. Civ. P. 50(a), 56). These



well-established, traditiond devices provide better sefeguardsthan full exdusion of tesimony which meets
the gandardsof Rule 702. 1d.
113.  TheCourtin Daubert adopted anon-exhaudive, illudraivelig of reiability factorsfor determining
the admisshility of expert witnesstesimony. |d. at 592-94. Thefocusof thisandyds*mugt besoldy on
principles and methodology, not on the condudons they generate” 1d. a 595. These factors include
whether the theory or technigue can be and has been tested; whether it has been subjected to peer review
and publication; whether, in respect to a particular technique, there is a high known or potentid rate of
error; whether there are gandards contralling the technique' s operation; and whether the theory or
technique enjoys genard acoeptance within a rdevant saentific community. 1d. a 592-94. The
goplicability of these factors depends on the nature of the issue, the expart’s particular expeartise, and the
ubject of the tesimony. Kumho Tire, 526 U.S. a 151. The Daubert Court emphaszed that the
religbility inquiry contemplated by Rule 702 “isaflexibleone” Daubert, 509 U.S. a 594. In Kumho
Tire, the Court illustrated such flexibility in that:

It might not be surprigng thet in a particular case, for example, that adam mede by a

sdentific witness has never been the subject of pear review, for the particular gpplication

a issue may not have ever interested any scientist. Nor, on the other and, does the

presence of Daubert’ s generd acceptance factor help show that an expart’ stestimony

isrdigble wherethe disciplineitsaf lacksrdidhility, as for example, do theoriesgrounded
in any so-caled generdly accepted prindiples of agrology or necromancy.

Kumho Tire, 526 U.S. & 151. Therefore, the Court determined thet it could “neither rule out, nor rule
in, for dl casesand for dl timethe gpplicability of thefactorsmentioned in Daubert” because*” [tfjoo much
depends uponthe particular drcumstances of theparticular casea issue” 1d. a 150. Thus, thetrid court
hes“ condderable leaway in deciding in apaticular case how to go about determining whether particular

expat tedimony isrdidble” 1d. at 152. Thatis theDaubert factors should be consdered “wherethey



are reesonable meesures of therdiability of expert testimony.” 1 d. Furthermore, nather Daubert nor the
Federd Rules of Evidence requires thet acourt “admit opinion evidencethat is connected to exiging data
only by the ipse dixit of the expat,” as Hf-prodamed accuracy by an expart an insufficent messure
of rdidhlity. 1 d. a 157 (quating Gen. Elec. Co. v. Joiner, 522 U.S. 136, 146, 118 S.Ct. 512, 139
L.Ed. 2d 508 (1997)).

14.  The Court shdding in Daubert was spedificdly limited to stentific expert tesimony snce the
tesimony a issuein that case was “ dentific’ innature Kumho Tire, 526 U.S. a 147. However, the
Court in Kumho Tire conduded thet atrid court’s basic “ gatekegping responghility” goplies to the
admissihility of expert tesimony based on “technicd” and “other specidized” knowledge 1 d. Andyzing
the language of Rule 702, the Court concluded thet the word “knowledge’ and not the words thet modify

it “esteblishes a dandard of evidentiary rdidbility.” 1d. & 148 (quating Daubert, 509 U.S. at 589-90).

115.  Inaddition, theCourtinKumho Tire noted thet theevidentiary rationdethat supportstria courts
gatekegping responsihilitiesis not limited to scientific knowledge. 1d. When gating opinions, an expert
ISgiven greater |atitude than alay witness under the assumption thet an expeart’ sopinionisrdiably based
onknowledge and experience particular toachosendiscipline. 1d. However, whether testimony isbased
on professond dudies or persond experience, the * gatekesper” must be certain thet the expert exercises
the samelevd of “intdlectud rigor that characterizesthe practice of an expert intherdevant fidd.” 1d. a
152.

116. Thus tosummarize, theandyticd framework provided by themodifiedDaubert Sandard requires

thetrid court to perform atwo-prongedinquiry in determining whether expert testimony isadmissbleunder



Rule 702. Pipitonev. Biomatrix, Inc., 288 F.3d 239, 244 (5th Cir. 2002). Themodified Daubert
rde is not limited to scientific expert tesimony - rather, the rule gpplies equaly to al types of expert
tesimony. Kumho Tire, 526 U.S. a 147. Ar4, the court must determine that the expert testimony is

rdevant - that is, the requirement thet the testimony must “* assg thetrier of fact” meansthe evidence must

berdevat.” Mathisv. Exxon Corp., 302 F.3d 448, 460 (5th Cir. 2002) (citing Fed. R. Evid. 702).
Next, the trid court mugt determine whether the proffered tesimony isrdigble Pipitone, 288 F.3d at

244. Depending on the circumgtances of the particular case, many factorsmay berdevant in determining
rdichility, and the Daubert andyssisaflexileone 1d. Daubert provides“anillugtrative, but not an
exhaudive lig of factors’ thet trid courts may use in assessing the rdidility of expert tetimony. 1d.
117.  Ingpplying the modified Daubert rule, Missssppi’s federa courts have recognized theat the
gatekesping role of federd trid courtsistaken serioudy. Hammond v. Coleman Co., 61 F. Supp. 2d
533, 537 (SD. Miss. 1999), aff’d mem. 209 F.3d 718 (5th Cir. 2000). Moreover, thereisuniversd
agreement that theDaubert test haseffectively tightened, not loosened, thedlowance of expert testimony.
61 F. Supp. 2d a 537.

118. Daubert/Kumho Tire anadyss has been used to exdude amedica doctor’s tesimony on the
causedf fybromydgia Black v. Food Lion, Inc., 171 F.3d 308 (5th Cir. 1999). Becauseof the many
typesof expertsand expertise, the gpplication of Daubert isfact specific and gppropriatey usesrdevant
factorsto detlermine rdidbility. 1d. a 311.

19. After diminaing other possble causes theexpatin Black conduded thet afal & Food Lionwas
the cause of the patient’ sfibromydgia 1d. at 314. Thiscondusonwasbasad on animproper exercise

in scientific logic and the unacoegptable falacy of post-hoc propter-hoc reesoning. 1d. A sdentificdly



rdigble concdusion on causation was not possible snce the doctor did not know the exact process or
factorstriggeringthedissese. |1 d. A condusion for which therewasno underlying medica support wasnot
vindiceted by the use of generd methodology in the medicd fidd. 1d. A “sandard of meeninglesshigh
generdity rather then boring in on the precise date of saentific knowledge in this casg’ could not render
aproper determingtion. 1 d.

120.  The Ffth Circuit has goplied Daubert to expert tetimony in an eminent domain proceeding.
United States v. 14.38 Acres of Land, More or Less Situated in Leflore County, State of
Mississippi, 80 F.3d 1074 (5th Cir. 1996). Thedidrict court refused to admit expert tesimony of Rip
Walker' and Rogers Vamer regarding severance damages resuliting from an exerdise of eminent domain.
The opinions were deemed “speculdive and not basad on rdidble foundations’ providing “no ad to the
finder of fact in determining just compenstioninthiscase” 1d. a 1076 (citing 834 F. Supp. 224, 227
(N.D. Miss. 1995)). The experts expressed uncertainty about the extent of flooding on the property inthe
eveant of heavy rainfdl resulting in the didrict court’s decision thet the burden to demondrate adiminution
in the vaue of the landowner’ s property was not met. | d. a 1077. Thisgpplication of the reliability test
was ovaly dringent. 1d.

21. Thetrid court’sroleasgatekesper isnot intended asareplacement for theadversary sysem. 1d.
The admission of expert assessment of vauemust be cautioudy determined because of theexpeart’ scritica
roleintheevduaionof thesronginteretsof both property ownersand governmentsinjust compensation.

Id. & 1077. Absant other groundsto exdude, an expat’'s tetimony is presumptivey admissble when

Thisisthe same Rip Walker asin the case a bar.

10



rdevant and reliadble. 1d. Not entirdy speculdive, nor unrdigble, the exparts tesimony was not
inadmissble because of thar inaility to predict the extent of flooding. 1d. at 1079.
722.  ThisCourt hascongstently refused to goply thereasoning of Daubert anditsprogeny inevauaing
the admissibility of expert witnesstestimony under thepreviousversonof M.RE. 702. KansasCity, 798
So. 2d a 382 (dting Gleeton v. State, 716 So. 2d 1083, 1087 (Miss. 1998); Crawford v. State, 716
So. 2d 1028, 1046 (Miss. 1998); Polk v. State, 612 So. 2d 381, 390 (Miss. 1992)). While we
concdudedinHumphreyv. State, 759 So. 2d 368, 384 (Miss. 2000), that theFrye sandard of generd
acceptance is“time proven,” M.R.E. 702 was amended earlier this year, and the comment to the current
rule detes
[T]he Supreme Court dearly recognizes the gate kegping responghility of the trid court
to determine whether the expeart tesimony is rdevant and rdigble. Thisfallowsthe 2000
adoption of alike amendment to Fed. R. Evid., 702 adopted inresponseto Daubert v.
Merrell Dow Pharmaceuticals, Inc. 509 U.S. 579 (1993). It is important to
note...that thefactorsmentionedin Daubert do not conditute an exdusvelig of thoseto
be congdered in making the detlermingtion: Daubert’s “list of factors was meant to be
hdpful, nat definitive” Kumho, 526 U.S. at 151.
M.RE. 702 cmt. Notably, the comment makes no mention of Frye or the generd acogptancetest. Thus,
the current verson of Rule 702 recognizes that the Daubert rule, as modified, provides a superior
andyticd framework for evauating the admissihility of expert witness testimony.
923. Condderingthis Court's recent May 29, 2003, adoption of revised Rule 702 with the additiona
languege found in the federa rule, this Court today adopts the federd sandards and gpplies our amended
Rule 702 for assessing the rdiability and admisshility of expeart tesimony. This dandard recognizes the

diginction between lay and expert witnesses. Like the Federd Rules, our rules grant wide latitude for

experts to give opinions even when  the opinions are not basad on the expert’s firghand knowledge or

11



observations. With a focus on rdlevance and rdiability, this gpproach is superior to the “generd
acceptance’ test in Frye, because the Frye test can result in the exdusion of rdevant evidence or the
admisson of unrdiable evidence

24. Thegatekegping function of thetrid court isconggtent with the underlying godsof rdevancy and
rdigdlity in the Rules Daubert ensures that the rdevancy requirements of the rules are properly
conddered in an admisshility decison. Rule 702 gives thejudge“ discretionary authority, reviewablefor
abuse, to determine rdiahility in light of the particular facts and circumstances of the particular case”
Kumho Tire, 526 U.S. at 158.

125. Weareconfident thet our learned trid judges can and will properly assumetherole as gatekegper
on questions of admissihility of expert testimony. ThemodifiedDaubert test doesnot requiretrid judges
to become scientigs or experts. Every expart discipline hasabody of knowledge and research to aid the
court in esablishing criteria which indicate rdiability. The trid court can identify the pedfic indicia of
rdigbility of evidence in a particular technicd or scentific fidd. Every subdantive decison requires
immergoninthe subject matter of thecase. Themodified Daubert test will not changetherdeof thetrid
judge nor will it dter the ever exiging demand that the judge understand the subjects of the case, bath in
teemsof damsand defenses. Weare cartain thet thetrid judges possess the capadity to undertake this
review.

. ADMISSBILITY OF RIPWALKER'SAPPRAISAL TESTIMONY

126. Thecentrd issueof thisapped concernsacomponent of Walker'sapprasd, refarred to at trid as
the 750-foat line of damage method (“750-foot line method”). Because it completdly fails to stisfy the
modified Daubert rule, we condude thet Walke’ stetimony wasinadmissble. Inaddition, wedso find

that Waker' stesimony falsto stisfy the requirements of the abandoned Frye rule

12



A. APPLICATION OF THE MODIFIED DAUBERT
STANDARD

127. Hrg, the Missssppi Rules of Evidence define rdevant evidence asthet which has“any tendency
to make the exigence of any fact thet is of consaquence to the determination of the action more probable
or less probable than it would be without the evidence” M.RE. 401. If the proffered evidence has any
probative vaueat dl, Rule401 favorsitsadmisson. Holladayv. Holladay 776 So. 2d 662, 676 (Miss.
2000). Thetis “thethreshald for admissihility of rdevant evidenceisnat great. Evidenceisrdevan if it
has any tendency to prove a conssquentid fact.” Whitten v. Cox, 799 So. 2d 1, 15 (Miss. 2000).
Waker's tesimony regarding damages and the methods he usad in determining damages was dearly
rdlevat in this eminent doman action. Therefore, Waker's tesimony satidfies the fird prong of the
modified Daubert standard.

728. Second, in our following rdiability andyss we do not intend to set forth a generic checklist of
factors that our date courts hdl use in every indance where parties present expeart witness testimony.
Reather, we choose to follow the lead of the federd courts, usng the illugraive Daubert factors for
guidance and leaving the determination of which rdiahility factors are gpplicable in particular casesto the
sound discretion of our learned trid judges. As our cases indruct, we review atrid judge s decison to
aomit expert witness tedimony for abuse of disretion.  See Puckett v. State, 737 So.2d a 342.
Because the gpplication of themodifiedDaubert ruleisfact-gpedific, areview of Waker’ strid testimony
IS necessary for our andyss Weaker used the 750-foot line method to determine the “after vaue’ of a
portion of the McLemores propety. Waker reasoned that the McLemore property abutting the
proposed interdate right-of-way would be mogt affected by the proposed condruction. Thus, Walker

concdluded that “there is a certain amount of [the McLemorg land . . . that would be less desrable and

13



consquently have lessvauethat it did before” Based on thisressoning, Waker projected animaginary
area, “kind of abuffer between theinterstate right-of-way and wherethe new congruction would be,...that
would be less desrable” after condruction of the interdate.
129.  Indetermining the boundary of the so-cdlled buffer zone, Waker conduded thet thereisacartain
digance from the right-of-way a which the proposad condruction no longer hes an adverse effect on the
property’ s desirability. According to Waker, thispoint isa “adisanceof . . . between five hundred and
athousand feet” from the proposed interdate right-of-way. Arbitrarily splitting the difference, Waker
conduded thet theM cLemore property within 750 feet of the proposed interstatewould bemoreadversdy
afected than the rest of the property. According to his subsequent cdculaions Waker determined thet
the buffer zone area conggted of 317 acres. Consequently, under Waker's theory, these 317 acres
suffered more damage than the rest of the McLemore property.
130. Priortotrid, the MTC submitted amotionin limine requesting thet thetrid court exdudeWake's
anticipated testimony regarding the 750-foot line method. The trid judge denied the MTC's mation,
reesoning that “[w]earein . . . anew eraof eminent doman. . . and . . . if there are experts who tedtify
withsomebadstheir opinions areto beweighed by thejury asisthe aredihility of their testimony.” During
the course of the trid, the MTC repestedly objected to Walker' s testimony regarding his 750-foat line
method.
131.  After destribing to the jury his 750-foot line method and the resuilts obtained from hiscal culations,
Wadker gave the fallowing curious tesimony regarding hisgppraisd mett@d: ~ Mr. Walker, is the
method that you have
performedthisgpprasd,
Is it according to
generally accepted

goprasdsgandardsand
you underdand them?

14



A: Wi, | think, | think thet we have got someissues herewith what those sandards

are. And my opinion is that we have got a Stuation that is fairly rare and new,

expecidly —jugt eminent domain itsdf isnew. But thisiswhet | consider breeking

new ground in thet there isa Stuation here where | think thereisno question that

the dter vdueisaffected by thishighway. Andin determining how much youwant

to try to use accepted Sandards and methodology thet has been in the padt, but

when thisis maybe the firg time thet something like this has hgppened or a leest

the firg time it has hgppened this particular way, there is problem with usng

methods that have been usad in the padt, because they just not there.
132.  In addition, Waker tedtified to the fallowing facts on cross-examination: (1) the method he
employed in hisgpprasd is to his knowledge, not printed in any textbook; (2) the method isnot taught in
saminas, (3) the 750-foat line method is uniqueto the McLemore gppraisd; (4) the 750-foat line method
is not “aprindple of any kind’; and (5) the 750-foot line method waas not taught in any of the courses
Walker completed to obtain his gppraisar’s licenses in Missssppi, Tennessee, and Arkansas,
133.  Unlike hisexpert tetimony in United Statesv. 14.38 Acres of Land, Wake’stesimony in
this caseis entirdy goeculative. None of theilludrative factors gpproved by the United States Supreme
Courtin Daubert and Kumho Tire wagh infavor of dlowing Wake’ stesimony here. Therefore, it
isdear that Walker' s tetimony was inadmissble and should have been excluded.
134. Frg, it isgpparent that Waker’s 750-foat line method has not been tested in the gpprad fied
anceWaker hmsdlf tetified that hisgppraisal method wasuniquetotheMcLemoregppraisal. Moreover,
itisdear that Waker’ stheory cannot betested. Under thetheory, thereissome portion of theMcLemore
property that will be more adversdy affected by the condruction than therest of the property. Thisportion
abuts the proposed interdtate and extends a distance of between 500 and 1000 feet onto the McLemore
property. Waker conduded thet thismogt affected portion of the property terminatesa adigance of 750
feat from the interdae right-of-way. This theory cannot be tested snce the location of the imaginary

boundary lineisnot based on any principle. Waker merdy split thedifference between 500 and 1000 feet.
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In other words, Wdker could have chosen to locate the line a 813 feet or 698 feet indead of 750 feet.

Thistheory isdearly not cgpable of being tested snce Waker smply chosethe 750-foot offset a random.

135.  Second, thereisno evidence that Walker’ stheory has been the subject of any peer review. Itis
a0 evident from the record that the theory has not been the subject of any publication. Walker himsdlf
tedtified thet the theory is not printed in textbooks or taught in courses and seminars.

136. Third, thereisahigh potentid rate of error associated with Walker'stheory. Again, the key to
Wadke’ stheory is the placement of theimaginary buffer zoneboundary line. Thereisno evidencethét the
locationof thislineisbased on anything morethen Walker’ sgpeculation. Thus thereisavery red and high
potentid for error associated with the 750-foat line method.

1137.  Fourth, there is no evidence of gandards that control the operation of Walker's 750-foot line
method. As discussed, supra, Waker arbitrarily chose to use 750 feet as the offset ingtead of another
random digance. In essence, Waker's speculaion done determines the location of the buffer zone
boundary line therefore, it is deer that there are, in fact, no Sandards that contral this method.

138.  FAndly, Waker himsdif testified the method was uniqueto the McLemore gopraisdl. If thismethod
ispeculiar to asingle gopraisd, that the gopraisd community has not adopted this method.  Therefore, it
isdear that thistheory is not generdly accepted in the gopraisal fidd.

139.  Waker's tedimony was inedmissble under the modified Daubert gandard snce it whally fails
to comport with the nonrexhaudive, illudraive lig of factors st out in Daubert andKumho Tire. The
trid court therefore dearly erred in admitting Waker' s testimony. Because we reverse and remand this

cax=for anew trid, we nead not condder MTC' s second assgnment of error.
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B. APPLICATION OF THE ABANDONED FRYE
STANDARD.

140.  Althoughweexpredy reject theFrye sandard today, it should be noted that Welker' stestimony
was inadmissible even under the abandoned Frye rule  Aswe interpreted it, Frye sood for the
proposition that expert testimorny would be dlowed only if it was based on a prindple that was generdly
acoepted in the particular fidd in question. Obvioudy, atheory or method isnot generally acoepted when
itisuniqueto aparticular Stuation, not taught or discussad in courses or textbooks, “ breeks new ground,”
and is not used by other practitioners in that particular fidd. It is dear that Waker's tetimony was
inedmissble even under the abandoned Frye tes. Therefore, even under the rule we abandon today,
Wake’ stesimony should have been exduded.

CONCLUSON

1. Weoondudethat RipWaker' sexpert tesimony regarding the* 750-foat linemethod” wasentirdy
oeculative, faling to stidy ether the“Frye tes” or our newly adopted “modified Daubert test,” as st
out in this Court’'s May 29, 2003, amendment to Rule 702, thus such testimony was inadmissble.
Accordingly, we revarse the trid court’s judgment and remand this case to the trid court for anew trid
conggent with thisopinion.
142. REVERSED AND REMANDED.

PITTMAN, CJ.,, WALLER AND COBB, JJ., CONCUR. McRAE, PJ., EASLEY

AND GRAVES, JJ., DISSENT WITHOUT SEPARATEWRITTEN OPINION. DIAZ AND
CARLSON, JJ., NOT PARTICIPATING.
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