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CARLSON, JUSTICE, FOR THE COURT:

M.  Aggrieved by the Lee County Chancary Court’ sentry of afind judgment which, inter dia, found
that the begt interest of two minor children would be served by returning them to thelr naturd fether, the
minor children’ sfoser mother has gopeded to usfor rdief. Finding that the chancdllor gpplied thewrong

legd standard for modification of the prior custody order, we are condrained to reverse the chancdlor's

decisgon and remand this case for further congderation by the chancdlor.

FACTSAND PROCEEDINGSIN THE TRIAL COURT




2.  ChalesE. Oahout (Charles) and BrendaOathout Newcomb (Brenda)! were married on March
31, 1994, and three children were born to this union; namely, Tyler, born January 5, 1995, Brendan, born
October 27, 1995, and Jessica, born in the summer of 1998.2 Charles and Brenda were divorced on
October 22, 1998. Prior to Jessca shirth, Tyler and Brendan were removed from the Oathouts home
under dlegations of medicd neglect. Both boys suffered severe medicd problems, induding asthmaand
hydrocephdus, and natther were properly recaiving ther bregthing trestments a the Oathout home. Both
were admitted to the hospitd. On April 17, 1996, the boys were placed in the foster home of Helen
Barnett (Hden). Tyler was goproximatdy fifteen months old, and Brendan was gpproximatdly five and
one-hdf months Theredfter, Tyler underwent amedicd procedurein Memphistoingdl ashunt duetothe
hydroogphaus. Brendan has been monitored to seeif he will require the same surgery.

3.  InOctober, 1996, Tyler was returned to Charles' s mother, Carolyn Oathout Matley (Caralyn);
however, Brendan remained with Hdlen due to hismedica condition. Helen continued to provide Tyler's
trangportationfor medica gppointments. In March, 1997, Carolyn found Charles openly usng marijuana
inTyler' spresence. In April, 1997, Carolyn petitioned the Lee County Y outh Court for custody of the
boys. Tyler remained with Carolyn; Brenden remained with Hdenuntil June. DHS retained custody. Even
though Carolyn had physicd cugtody, the boys frequently stayed with Hden due to Carolyn’'s work

schedule,

1Brenda has since remarried.

2We do not find Jessica's exact date of hirth in this record. We do find in the record certain
testimony that gives us Jessica' s gpproximate birth date. Charles testified that on February 10, 1999,
Jessicawas Sx monthsold. Thiswould mean her month/year of birth was August, 1998. However, Sonia
Sanderson, asocid worker with the Missssippi Department of Human Services, testified that Jessicawas
born on June 6, 1998.



. Indune 1998, Hden recaived physica custody of Brendan. Hden and Carolyn hed joint physicd
cudtody of Tyler. Under this order, Carolyn was to provide twenty-four hours notice to Helen for
weekend vidtation of Tyler, and forty-eight hours notice for weekday vistation. Problemsarose because
noticewas not provided. During mid-1998, the Foster Care Review Board recommended that DHS begin
termination of parentd rights.  Indtead, durable legd custody was granted to Helen of both boys in
December 1998 pursuant to Miss. Code, 8 43-21-609 (Rev. 2000). Charles agreed to the granting of
durablelegd cugtody.

%B.  Theredter, Charlesand Caralyninitiated theunderlying custody proceedingsin December of 1998.
An Agreed Order of Vidtation was entered into in January, 1999. In July, 2000, Charlesfiled aMoation
for Custody Modification. A three-day trid washdd inthismetter. The chancelor entered atwenty-five
pege opinion on July 18, 2001, awading Chales cusdody of the boys The chancelor denied
recondderation on August 7, 2001. Hden timely gppedsthose orders.

STANDARD OF REVIEW

6.  “A chancdlor's decison cannot be disturbed ‘unless the chancdlor abusad his discretion, was
menifedly wrong or dearly erroneous, or an erroneous legd Sandard was gpplied.” Blevins v.
Bardwell, 784 S0.2d 166, 168 (Miss. 2001) (quoting M adden v. Rhodes, 626 So.2d 608, 616 (Miss.
1993)). “Thechancdlor hasthe sole respongihility to determine the credibility of witnessesand evidence,
and theweight to begiven each.” Leev. Lee, 798 S0.2d 1284, 1283 (Miss. 2001) (citing Chamblee
v. Chamblee, 637 So0.2d 850, 860 (Miss. 1994)). “[W]ewill not arbitrarily substitute our judgment for

thet of achancelor whoisin the best postion to evduatedl factorsrdaing to thebest interest of thechild.”
Ash v. Ash, 622 So.2d 1264, 1266 (Miss. 1993) (quoting Yates v. Yates, 284 So.2d 46, 47 (Miss.

1973)).



ANALYSS
7. Although Heen presents us with severd assgnments of error, we nesd only address one.

l. WHETHER THE CHANCELLOR APPLIED THE CORRECT
LEGAL STANDARD

8.  Heden assartstha the chancdlor placed too much emphags on the naturd parent presumption in
awarding custody of the boys to Charles. In ordinary circumgtances, the rights of athird-party custodian
areinferior tothat of anaturd parent. ThisCourt adopted the naturd parent presumptionin 1900 and held
thet:
Children must and ought to be subject to the custody and control of those who are
immediady respongble for their being, for the reason that by nature there has been
implanted in the human heart those seeds of parental and filid affectionthet will assureto
theinfant care and protection in the years of its hdplessness ... that the primary object is
the interest of the child, the presumption of thelaw isthat itsinterest isto bein the custody
of its parent.
Hibbettev. Baines, 78 Miss. 695, 29 So. 80, 81 (1900) (quoting Weir v. Marley, 12 SW. 798, 800
(Mo. 1890)). Asthetimes have changed, 0 hasthe law.
19.  Inaddressngthe naturd parent presumption, this Court noted:
[1]tis presumed thet the best interestsof the child will be preserved by it remaining withits
parents or parent. In order to overcome this presumption there must be adear showing
that the parent has (1) abandoned the child, or (2) the conduct of the parentissoimmora
(&s) to be detrimentd to the child, or (3) the parent is unfit mentaly or atherwise to have
the custody of hisor her child.

Grant v. Martin, 757 So.2d 264, 265 (1 5) (Miss. 2000) (quating McKeev. Flynt, 630 So.2d 44,
47 (Miss. 1993)). InGrant, thebidlogica parentsrdinquished full custody of thechildrentothechildren’s
grandparents. Four yeers later, the biologicd mother attempted to regain custody. Weannounced anew

sandard concerning custody metters between anaturd parent and third-parties



Therefore we adopt a new gandard and hold that a naturd parent who voluntarily
rdinquishes custody of a minor child, through a court of competent jurisdiction, hes
forfeted the right to rdy on the existing natura parent presumption. A neturd parent may
redam cugtody of the child only upon showing by dear and convinaing evidence thet the
changein cudody isin the best interest of the child. Thisnew rule nat only reeffirms thet
the polestar consderationindl child custody casesisthebest interet of the child, but dso
gives the chancdlor the authority to meke a "best interes” decison in voluntary
rdinquishment cases without being fettered by the presumption in favor of naturd parents
which gppliesin other child custody cases.

Grant v. Martin, 757 So.2d & 266 (1110). In so holding, we likewise Sated:

Our law dearly hasagrong presumption thet anaturd parent’ sright to custody issuperior
to that of third parties, whether grandparents or others.

kkhkkkkkkkkkkhkhkhkhkhkkkk*k

While we do not want to discourage the voluntary rdinquishment of cugtody in dire
drcumdanceswherea parent, for whatever reason, istruly unableto providethecareand
dability a child nesds, nether do we want to encourage an irresponsble parent to
rdinquish ther child's custody to another for convenience sake, and then be ableto come
beck into the child' slife yearslater and Smply daim the naturd parents presumption as
it sandstoday.
757 S0.2d a 266 (119) (emphass added). Justice McRae summed up the matter in his sgparate opinion
by saying:
We would beremissto dlow aparent to perpetudly rdy on the presumption inthar favor
after valuntarily rdinquishing custody and practi cally abandoning thechildrenfor four years
Such ahalding would deny the chancery court the power to providefor thebest interests
of the minor children.
Id. & 267 (1 14) (McReae, J.,, concurring in part and dissenting in part).
110. Itislikewiseobviousthat Grant gppliesto the case subjudice, notwithstanding thefact that Hden
isafogter parent as opposed to aperson rdated by blood or marriage to the minor children. Our decison
in Grant was published gpproximatdy three months before the hearing on the underlying matter. Thus,
in the case before us today, the burden was on Charles to show by dear and convinang evidence that a

change in custody would bein the best interest of the children. In December, 1998, Charlesagread tothe



court’ s granting of durable custody to Helen Barnett. Note the following exchange between Charlesand
his own atorney on direct examination:

Q: And did you agree to give durable custody to Helen Barnett in December  of
1998?

A Yes maam, | did.
There is no doubt that the chancdlor erroneoudy gpplied the naturd parent presumption in favor of
Charles,
11. Thedurablelegd custody granted to Helen was done so under authority of Miss. Code Ann. 8
43-21-609 (Rev. 2000), which provides

In neglect and abuse cases, the digpogtion order may incdude any of the following
dterndives, giving precedence in the following sequence:

(@  Rdeasthechild without further action;

(b)  Pacethechildin the custody of his parents, arddive or other person subject to
any conditions and limitations as the court may prescribe. If the court finds thet
temporary rdaive placement, adoption or foster care placement isingppropriate,
unavaildde or otherwise nat in the best interest of the child, durablelegd custody
may begranted by the court to any person subject to any limitationsand conditions
the court may prescribe; such durablelegd custody will not take effect unlessthe
child or children have been in the physicd custody of the proposed durable
cugtodians for a least one (1) year under the supervison of the Department of
HumanSarvices. Therequirementsof Section43-21-613 asto digpogtionreview
hearings does not goply to those matters in which the court has granted durable
legdl custody. In such cases, the Department of Human Sarvices shdl berdeased
from any overdght or monitoring responghilities

(© Order terms of treatment caculated to asss the child and the child's parent,
guardian or cugtodian which are within the ability of the parent, guardian or
cugtodian to perform;

(d)  Order youth court personnd, the Department of Human Services or child care
agendesto assg the child and the child's parent, guardian or custodian to secure
sodd or medica sarvicesto provide proper supervison and care of the child,



) Givelegd cugtody of the child to any of the following but in no event to any date
traning schoal:

() The Department of Human Sarvices for gopropriate placement;
or

@)  Any privaeor public organization, preferably community-based,

ableto assume the education, care and maintenance of the child,

which has been found sitable by the court. Prior to assgning the

custody of any child to any privateinditution or agency, theyouth

court through its designee shdl firg ingpect the physicd fadlities

to determinethat they provideareasonablestandard of hedthand

ety for the child.
112. A guadian ad litem, J Mark Shdton, was gppointed to represent the boys in the underlying
proceeding. Hisreport conduded that Charles “failsto take into condderation the damage which could
be causad to the children by taking them from their ‘home”  There has dearly been too much ingability in
the lives of these children, and such amove can only be harmful to ther emationd wel-being” Despite
congdering and agreaing with the report of the guardian ad litem, the chencdlor “diffaq with himin the
ultimete opinion in this metter.”
113.  Indead, these two boys have had muchingability inthar short lives At thetime of the hearingin
July of 2001, Hden hed durablelegd custody of bath boysfor goproximatdy two and one-hdf years: At
thet point, Tyler was nearly Sx and one-hdf years old; Brendan was dmogt sx. Prior to the award of
durable legd custody in December, 1998, both boys were living with Helen for the second time. Neither
boy had resided with Charles snce being taken away in April of 1996 under dlegations of abuse and
medica neglect.
114.  Theboyswereorigindly placedinto Heen's custody in April of 1996 after both boyswerein the
hospitd. Cugtody of Tyler was given to Charles s mather, Carolyn, in October of 1996. At thet time,

Helen retained custody of Brendan due to medicd reasons. Custody of Brendanwasgivento Caralynin



June, 1997. Immediatdy, Helen began babysitting them until custody of both were returned to Hdeniin
June of 1998, because Caralyn informed DHS that she could no longer provide care for the children.
During the time periods thet the children were under the care of Hden, Charles hed very little to do with
the children and provided virtudly no finendd support.

115.  Insoiteof this, thechancdlor ordered achange of custody back to thebiologicd father based upon
amderid and subgtantid change of circumstances caused by Hen' sactionswhich hed adversdly affected
the children; therefore, he hdd that it would bein the best interets of the children to return custodly to their
biologicd father. Theadverse actions of Hdenindudeher srong negaivefedingstoward Charles, placing
ablock on her tdephone, prohibiting vistation on certain occasons, and fallure to inform Charles of the
children’s progressin school and schoal ectivities.

116.  Thechancdlor further went to greet lengthsto outline Charles s change of circumstances. Agan,
thisis pladng too much emphad's on the naturd parent presumption. While it is commendeble thet the
biologicd father is making improvements in his life, the polestar congderdtion is the best interests of the
children. Onthe surface it is evident that both the biological father and the foster mother love these boy's
dearly; however, they fail to see the effect that their words and actions are having on the emationd well-
being of each of the children.

CONCLUSON

117.  Because the chancdlor gpplied an incorrect legd sandard, this Court reverses the chancdlor’'s
decis onand remandsthismatter back for further proceedings cong stent with thisopinion. Thereisno need
to address the remaining issues. Given the passage of time since the gpped was taken, and snce the
subject matter concernsthelives of two young boys, the best interests of the children should be viewed a

thispaint intime



118. REVERSED AND REMANDED.

PITTMAN, CJ.,, SMITH, PJ.,, WALLER, COBB AND EASLEY, JJ., CONCUR.
McRAE,P.J.,DISSENTSWITH SEPARATEWRITTEN OPINIONJOINED BY GRAVES,
J. DIAZ, J.,NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

119. Themgoarity falsto adhere to the age old doctrine of this State which encourages

the reunification of familiessgparated by child protectiveservices. Admittedly, CharlesOathout (" Charles’)
hasasketchy past. However, under thefactsand crcumstances presented, Charles, thebiologicd parent,
should be afforded the opportunity to be reunited with his children Snce he was not the cause of thelr
removd by child protective sarvices, he has remained in congtant contact with his children, and he hes
shown himsdf to be a loving and respongble parent.  The learned chencdlor, after reviewing dl the
evidence and testimony, correctly found thet Charlesshould be granted custody and contral of hischildren.

For these reasons, | dissent.

l. DID THE CHANCELLOR APPLY THE CORRECT LEGAL
STANDARD?

120.  Of firs importance, iswhether the chancdlor goplied the correct legd gandard when

reviewing the evidence and tesimony presented & trid.

21. Thegppropriatelegd andard deve oped by this Court isasfallows "In custody battlesinvolving
anaurd parent and athird party, it is presumed that a child's best interest will be served by placement in
the custody of hisor her naturd parent, as againg any third party. In order to overcomethis presumption
there must be a dear showing thet the naturd parent has 1) abandoned the child; 2) the conduct of the
parent is S0 immord asto be detrimentd to the child; or 3) thet the parent is unfit mentaly or otherwise

to have custody.” Sellersv. Sellers, 638 So.2d 481, 484 (Miss. 1994) (citing Keely v. Keely, 495



S0.2d 452, 453 (Miss. 1986)). See also Carson v. Natchez Children's Home, 580 So.2d 1248,
1257 (Miss. 1991); Matter of Marriage of Smith, 555 So.2d 73, 75 (Miss. 1989); Rutland v.
Pridgen, 493 So.2d 952, 954 (Miss. 1986); Thomas v. Purvis, 384 So.2d 610, 611 (Miss. 1980);
Rodgersv. Rodgers, 274 So0.2d 671, 673 (Miss. 1973). "[T]henaurd parent isentitled to custody,
asagaing athird party, unlessone of the above conditionsisdearly proved." Rutland, 493 So.2d at 954.
Additiondly, "if the drcumdtances are such that the restoration of the child to the custody of the parent
would probably resultin seriousdetriment to thewe fare of the child, the court may properly refuseto order

the child to be restored to the custody and contral of the parent.” Hill v. Mitchell, 818 So.2d 1221,
1222 (Miss. Ct. App. 2002) (citing Governale v. Haley, 228 Miss. 271, 87 So.2d 686, 687-838
(1956)). Itiswel stled that the polestar consideration in any child custody metter isthe best interest and
wdfareaf thechild. Albright v. Albright, 437 So.2d 1003, 1005 (Miss. 1983); Sanfordv. Arinder,
800 S0.2d 1267, 1271 (Miss. Ct. App. 2001).

f22. Both Charlesand Helen Barnett ("Hden'), in their briefs, state thet the gppliceble legd gandard
for child custody modification is (1) proving a materid change in drcumstances which adversdy affects
the wdfare of the child and (2) finding thet the best interest of the child requires the change” Smith v.
Jones, 654 S0.2d 480, 486 (Miss. 1995). See al so Touchstone v. Touchstone, 682 So.2d 374, 377
(Miss. 1996); InInterest of R.D., 658 So.2d 1378, 1387 (Miss. 1995). Thislegd andard hasbeen
found to goply when anaturd parent isin a custody disoute with the Department of Human Services but
has not been the legd tandard gpplied when anaturd parent isin acustody disputewith athird party. 1d.
a 1387. "Theprinciple that there mugt be amaterid change of drcumatances which adversdy affectsa

childswefare before a custody decree may be modified only goplies between parents of the child. The

10



correct gpplication of the law as between grandparents (dso other persons) and parents is Sated in
Rodger s, the parent is entitled to custody of the child unless he'she has abandoned the child or isunfit to
have cugtody, kegping in mind the best interest of the child." Thomas, 384 So.2d at 611.

123.  Thechancdlor in hisopinion and order dited no caselaw regarding thelegd gandard inwhich he

used inmaking hisdecison. However, the chancdlor'sfindings of fact follow the gpplicablelegd standard.

24.  Furthermore, the mgority adopts the dandard st forth in Grant v. Martin, 757 So.2d 264

(Miss. 2000). However, the goplication of thet legd sandard contradicts the very purpose of the foster
care sysem — the reunification of families A full reading of Grant leads to the condusion that its
gpplication is not warranted under the present circumstances

125.  InGrant, Robin Humphrey and Scott Martin rdinquished custody of their three childrento Scott's
parentsin 1993. 1d. a 264. In 1995, Scott and Robin divorced and sgned a settlement agreement
whereby they both agreed that "cugtody of ther three minor children should remain with the paternd
grandparents, subject only to ressonable vistation rights” 1d. a 265. Theregfter, Robin remarried and
filed apetitionin chancery court for modification of the custody order and for dissolution of theguardianship
and return of her three children. 1d. The chancdlor denied Robin's petition finding thet she hed “falled to
prove amaterid change in drcumdances which adversdy effects the wdfare of the minor children” 1d.
On gpped, the Court of Apped s reversed and rendered the case finding that the trid court hed falled to
goply the correct legd gandard and Robin was entitled to regain custody. 1d. a 266. The Court of

Appeds found that anaturd parent's bid for custody mugt prevails aasent a showing of asandonment or

11



unfitness  We granted certiorari and found thet the case should indeed be reversed and remanded with

anew legd dandard. 1d. We secificaly sated:

wefindthat it waserror for the Court of Appealsto reverse and render when there hasnot

been afull hearing on the merits of thiscase. The only testimony heard in the trid court
was from the naturd mother and her husband. . . . . . . we take this opportunity to congder the proper
standard to be gpplied in a request for modification where the moving naturd parent, or parents, have
previoudy rdinquished cugtody. Our law clearly has a strong presumption that a natural
parent'sright to custody issuperior tothat of third parties, whether grandparentsor
others. Thisisasit should be. However, thisCourt has never before been asked to rule on whether
the naturd parent'sconsent to and joinder in court procesdingsgranting custody to such third partiesshould
dterthat presumption. Because stability in thelivesof childrenisof such great importance,
we have car efullyweighed theimpact of establishing an exception, or a new standard,
for such instances. Whilewe do not want to discouragethevoluntary relinquishment
of custody in dire circumstances wher e a parent, for whatever reason, istruly unable
to provide the care and stability a child needs, neither do we want to encourage an
irresponsible parent to relinquish their child's custody to another for convenience
sake,and then beableto comeback intothechild'slifeyearslater and simply claim the
natural parents presumption asit standstoday.

Therefore we adopt a new sandard and hold that a naturd parent who voluntarily

reinquishes cugtody of a minor child, through a court of competent jurisdiction, has

forfated the right to rdy on the existing naturd parent presumption. A naturd parent may

redam cugtody of the child only upon showing by dear and convinang evidence thet the

changein cudody isin the best interest of the child. Thisnew rule not only reffirms thet

the polestar considerationindl child custody casesisthebest interest of the child, but dso

gves the chancdlor the authority to meke a "best interest” decison in voluntary

relinquishment cases without being fettered by the presumption in favor of neturd parents

which gppliesin other child custody cases

I d. (emphasis added).

126. Clearly, the dandard adopted by this Court in Grant was not intended to gpply to the present
arcumgances. Here, Charles thenaturd parent, did not “irrespongbly” rdinquish hisrightsto hischildren.
At the time when he consented to the children's placement in the fodter care system and up until now,
Charles was not in the pogtionto regain custody and provide the gppropriatefinandia needsfor hisboys.
Both required extensve medica trestment, and Charles had no insurance and no way of placing themin

a daycare which was cgpable of deding with thar hedth problems Thisis a case where under “dire

12



arcumdances,” afather voluntarily rdinquished custody of hisboysin an atempt to better their livesand
assure they received gppropriate medica trestment. Charles stayed in congtant contact with the boysand
has Snce redamed hislife and is now finenddly secure for ther return.

. APPLYING THE CORRECT LEGAL STANDARD, DOES THE
EVIDENCE SUPPORT THE CHANCELLOR'SFINDINGS?

127.  Udng the gpplicable legd standard, the chancdlor's findings of fact support the order granting
Charles custody and contral of the children.
128. A naurd parent isentitled to the presumption thet it isin the child's best interest to be placed with
the naturd parent. Sellers, 638 So.2d at 484; Keely, 495 So.2d a 453. Asthe naturd father, Charles
is entitled to the presumption in his favor. The chancdlor found thet "it would be in the children's best
interest to be returned to ther naturdl father.”
129.  Inorder to overcome the presumption there must be adear showing that the naturd parent has 1)
abandoned the child; 2) the conduct of the parent issoimmord asto be detrimentd to the child; or 3) that
the parent is unfit mentdly or atherwise to have custody. Sellers, 638 So.2d at 484 (ating Keely, 495
So0.3d a 453). An evduation of the facts and gpplication of these three factors supports the condusion
that Charles, the naturd father, istill entitled to the naturd parent presumption.

A. ABANDONMENT OF THE CHILD
130. "Abandonment musgt be proven by dear and convincing evidence" Ethredge v. Yawn, 605
So0.2d 761, 764 (Miss. 1992); Hill, 818 So.2d a 1222. In evauating abandonment “[&] court should
objectively determine ‘whether under thetotdity of the drcumstances, bethey Sngleor multiple, thenaturd
parent has manifested his severance of dl ties with the child." Ethredge, 605 So.2d at 764. Also,

"[w]here anaturd parent voluntarily gives up custody, the parent would be required to show by dear and

13



convinang evidence that the change in custody would serve the best interest of the child.” Grant, 757
S0.2d at 266; Hill, 818 So.2d at 1225.

181  Wehaveprovided severd different definitionsfor abandonment. InSmith v. Watson, 425 So.2d
1030, 1035 (Miss. 1983), this Court defined abandonment as "where a parent, without just cause or
excuse, forsskes or desarts hisinfant child for such alength of time, and under such drcumdances, asto
show an intent to shirk or evade the duty, trouble or expense of rearing it, or a cdlous indifference to its
wants, or areckless disregard for itswefare, he or sheisquilty of such dsandonment.” In Ethredge, this
Court defined abandonment as "any course of conduct on the part of a parent evinding a settled purpose
toforgodl dutiesand reinquish dl parentd daimsto thechild." 605 So.2d a 764. Further, abandonment
"may result from asngledecison” or "may aisefrom acourseof drcumdances™ Ethredge, 605 So.2d
a 764.

1132.  The chancdlor's findings of fact and the evidence presented & trid show that Charles has not
abandoned histwo boys. Since 1996 when the boysweretaken into custody by DHS, he hasexercisd
vigtationwiththeboys  When the boyswere placed in the custody of Matley, Charlessmather, he spent
time with the boys and helped kegp the boys while his mother worked. Once his mother was ungble to
care for the boys and Helen was given custody, Charlesfrequently visited and phoned the boys. 101999,
when Hden would no longer dlow Charlesto exerdse voluntary vistation, he petitioned the court for an
order granting himvistation. Additionaly in 2000, when Helen attempted to have vigtation discontinued
dueto dlegations of abuse, Charles petitioned the court for temporary viditation pending the outcome of
the abuse charge. The court granted Charles supervised vidtations.  1n June 2000, Charleswas dbleto
resume unsupervissd vigtation with the boys The guardian ad litem even recognized that "Chuck has
exerdsed subgtantidly dl of the vistation which he has been awarded by this court.”

14



133.  Whenever possble Chalesisinvolved in the boys dally lives and decisons  Despite Hlen's
discouragement, Charles ays in touch with the boys on aregular basisthrough td ephone converstions.
Additiondly, he has contacted the boys physidansatempting to say informed of their medica conditions.

Charles has ds0 requested Helen keep him informed of the boys school progress and activities

f134.  Heen has condstently thwarted Charless efforts to stay involved with his children. Besides
disupting vigtation efforts, she has refused to kegp Charles informed of the medicd conditions and

trestments of the boys.  She dso refused to dlow the boys to atend their grandmother's wedding.

Additiondly, she refused Charles visitation the weekend of the youngest's birthday knowing they hed a
party planned for him.  She has dso blocked Charless home phone number in attemptsto kegp him from
contecting the boys. The boys doctors have dso informed him that Helen has requested no medicd

information be given to him.  Charles wias dso uninvited to his child's head Sart graduation.

135.  Charleshasdso contributed finandialy to help meet theneeds of theboys Hehasvoluntarily paid

child support to Hlen. Currently, the boys are covered under Charless hedith insurance. He dso buys
the boys clathes, toys, and other necessities.

136. Theonly evidencetending to show any abandonment by Charlesisthedurablelegd custody order.
At the time when Hden was granted durable legd custody, the youth court was caled upon to determine
dlegations of abuse during vigtation but inseed decided to grant Helen legd custody.  Thismight explain
why the order was uncontested because it was done without any natice given to Charles

137.  The chancdlor's findings show no indication of abandonment by Charles

B. PARENTAL CONDUCT ISIMMORAL OR TO THE DETRIMENT OF
THE CHILD
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138. Itistruethat Charles has a sketchy padt, but evidence presented &t trid did not esteblish thet his
parenta conduct isimmord or to the detriment of the children. Infact, the chancdlor found and testimony
presented at trid showed a devoted father who has turned his life around to better himsdf and unify his
family.

139. Intheladt year, Charleshasmarried. Hiswife, Karlene, and he have anewborn baby girl andtwo
childrenfrom her previousmarriage. They livein athree-bedroom mohbile homewith plansto renovateand
add an additiond bedroom once the boys are dlowed to come home. The home gts on acreege in the
country neer his wifes rdaives and iscompletdy paid for.  The children enjoy playing with their cousns
and with oneancther. Charlesisattending church. Heroutindy takeshischildrento churchandisinvolved
inyouth adtivities  Additiondly, he and hiswife enjoy educationd outings with the children. They have
takenthe children to the zoo, thelibrary, and arodeo. Oneof the boys has been diagnased with atention-
deficit/ hyperativity disorder ("ADHD") andisin need of pecid help with leaming. Charlesand hiswife
provide support and spend extratime with him to hdp him overcome hislearning disghility.

140. Duing vistations Charles and the boys are involved in many activities. They go out to ed, vist
withfamily, go to the park and church events goto thelibrary for gory time, and atend fairs festivals and
bl games  Vidting with family hes dways been apriority during thar vigtation time.

141  Addtiondly, Charles has complied with both mandatory and voluntary parenting dasses and
counsding. In 1997, Charles completed amandatory DHS parenting dass. During 1999 and into 2000,
Charlesvaluntarily completed 40 additiond parenting dasses. 102000, Charlesvoluntarily completed drug
and doohal counsding. Hehaspassed dl random drug testsgiventohim. - Also, hehasvoluntarily sought

family and individual counsding.
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142.  When the boys mishehave, Charles distiplines the children. Charles and Karlene discipline the
children through the use of time-outs and by taking away privileges. They never goank the children.
143.  Since Charles has been exercdsang vistation with the boys hehasadminigered their medicneand
bregthing treetments.  He is careful never to miss a treetment and is sure to keep up to date on the
adminigrationof thar medication. Hiswife, alicensad LPN, isexperienced with dedling with children with
bronchid and asthma problems and is adle to hdp care for the children's medicd problems

44. Charles has dready looked into schooling for the boys. One would be atending a locd
kindergarten and be in the same dass as Karlenes youngest daughter.  Also, the schodl provides the
gpeech thergpy that he needs. The other will be garting a the locd head dart. Charles dso plans on
continuing family thergpy with the boys

145.  Muchtedimony was given asto the boys emotiond and mentd hedlth. Thethree counsdorsthet
tedtified have incongstent condusons Waker, amarriage and family thergpist, adminigtered family and
individua counsding with theboys  He reported thet the boys parrat Helen. The boys repeat bad things
Helen says about their father. She encourages the boys to cal him "Chuck” insteed of "daddy" and
encouragesthemto refer to her as"mother.”  She dso encouragesthe boysto cdl her hushand "deddy.”
The children'sschoadl emergency card ligsthe Barnetts asthe " mother™ and "father™ and miakes no mention
of them being fodter parents. He dso found thet the younger son degpswith Hden every night. Walker
dated that the ddest son suffersfrom depresson and hisanxiety about thevigtaionsis caused by Hden's
discouragement.  He tedtified that the boys are excited about seeing ther father and expressed that they
would liketo live with their father. He conduded that the boys should be returned to ther father.

6. Henes adinicd sodd worker & Mantechie Clinic, and Dr. Porter, apsychologis & Mantachie

dinic, evaduated the boysat therequest of Hden. Henestedtified that Hden did most of thetaking at ther
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sessons. She conduded thet the ddest suffers from depresson and the youngest shows signsof ADHD.

Sebdievesthevigtaionsareemationdly affectingtheboys  Shetedtified thet theboystold contradictory
gories about dleged abusve acts. She acknowledged that lack of support with regard to vistation can
have a negdive impact on the boys mentdly and emationdly. She testified that Hden's negative fedings
toward Charlesaredfectingtheboys  Her condusionwasthat theboysshould continueto livewith Heen
and recaivethergpy. Dr. Porter tedtified thet the € dest has cognitive limitations and thet the youngest isthe
asgtiveone. Shefound no Sgns of the youngest suffering fromdepresson. She tedtified that alack of
emotiond support toward the vidtation can cause the boys emationd problems. She acknowledged thet
the boys seemed to be parroting Helen.  She condluded that the boys should continue to live with Helen
and receive thergpy.

147.  Tedimony wasdso given asto theboys emotiond responseto vidtationwith their father. Charles
tedtified that the boys were dway's excited to see him and wanted to Say for longer vists. Hanagan, the
vigtation supervisor, tetified that the boys were dway's exdited to be with their father. Karlene tetified
thet the children are exdited to spend timewith thefamily during vigtation. Robinson, al.ee County socid
worker, tedtified that the boys have a srong bond with their fether. Helines tedtified that the boyshave a
gtrong bond with their father.  Dr. Porter tedtified thet the boys are no different emationdly before or after
vigtation and, that, therefore, the vigtation is not emationaly affecting the boys.

8. Hden argues that Karlenes smoking intengfies the boys medica conditions  Smoking may
intengfy the boys condition, but Karlene does not smoke around the boys or even in her home. Helen
offered tesimony of a private investigator thet said he had seen her amoking withtheboysinavan. But
contrary evidence presented a trid showed thet the van in question has not run in quite some time.

Additiondly, Heen's own rdaives and children smoke around the boys
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149. Hdends aguesthat Charless past incidents of dleged abuse and neglect show that gving him
custody of the children would be detrimentd to them. She arguesthat the boyswere taken avay because
of medica abuse and neglect and they il come homesick fromvisitations. Helen testified that sheisthe
onewho provides medicd carefor theboys Tegtimony a trid reveded that theincident thet caused the
boys to be taken away dueto medica neglect was caused by Newcomb, Charles ex-wife and mother of
theboys She admitted on direct examination that she failed to give the boys ther bregthing trestments.
Also evidence presented showed that Charles has been vary diligent in giving the boys their medications
and tregtments.

150. Heden dso pointsto the dleged abuse charge againg Charlesfor theinjuries sustained by Jessca,
hisdaughter. Testimony at trid showed that those chargeswere dismissed and Charlespassed apolygraph
test proving that Jessicals medica condition was not caused by him. - Further, tesimony revedled thet the
dleged perpetraior wasababystter. Sanderson, aDHS socid worker, recommended Jessicabereturned
to Charles but a question regarding paternity hed held up this recommendation. Since then, Charles has
been found not to be the naturd father of Jessica, but he continues to fight for custody and is currently
paying child support.

1. Hdendamstha whileshehashad custody of the boys they have come homefrom vigtation with
bruises and burns complaining of ause.  She has repeatedly reported Charles to DHS daiming heis
abusng the children during viditation. Robinson, aLee County sodid worker, tedtified that Helen never let
the boys tdl the gory of dleged abuse in their own words, she dways told the gory for them.  The
dlegations have been investigated, and mogt have found to be without merit. On one occasion, Helen
damed the youngest hed been burned by acigarette, but tesimony showed thet hehed fdlen onatreelimb

while dimbing and scratched hisam.  The couple of injuries found to be subgtantiated have not been
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linked to Charles but rather have beenincondusve asto thedleged cause of theinjuries Thechancdlor's
findings and evidence presanted at trid show no evidence of immora conduct or behavior detrimentd to
the children.

C. THE PARENT ISUNFIT MENTALLY OR OTHERWISE TO HAVE
CUSTODY

152.  Thechancdlor'sfindingsshow no evidence of Charlesbang unfit mentally or otherwise. Inthepast

Charles may nat have been mature enough to hand e children with such severe medicd problems, but his

age and experience have resulted in acomplete turn around.

153.  Chaleshasrecently married and has anew daughter. He has a gable job where he has earned

two promoations and has good bendfits. He atends church and isinvolved in numerous church edtivities

He does nat drink or use drugs. Charles and his wife have dose, extended families and enjoy having

family fundions

4. Also, Charles has been evduated by Waker, alicensed marriage and family therapis. Walker

found him to be adevoted parent who is eeger to restore hisfamily. Waker conducted ahome study in

whichhevigted Charlesshome and evduated itssafety. Hedso administered severd random drug tests

which Charlespassed.  Waker sated that Charleshad a"mild depressve disorder™ that makeshim "just

meanchaly, little bit of sadness sometimesin his overtones™

155. Chalesand hiswife are careful to follow dl directions regarding the children's mediicdl trestmentt.
His wife, alicensed LPN, is confident that she is adle to handle dl medicd problems that may arise

Additiondly, Charlesis eager to beinvalved in the children's medica care

156. Hedenaguesthat Chales and his wife provide an undable environment for the children.  She

argues that the children learn cursewords a their home and have complained of abuse. Testimony a trid
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showed that the boyslearned curse words from Hden's daughter and hushand.  Karlenedso tedtified that
whendropping off the boys after aweskend vistation, Hden'sdaughter gavethem thebird" in front of dl
the children.

157. Hdenfurther dlegestha she ismore finandidly ableto provide for the boys. She points out thet
a her home the boys have their own rooms. This may be 0, but she has 6 people living in her home.
Charleswould have 7 peopleliving in hishomewith plansto add an additiond room ontothehouse. Helen
isaso dissbled and rdies on socid security and SS benefits recaived for theboys. Charleshasasteedy
job and hiswife plansto go back to work part time after her maternity leave. This Court has dso Sated
thet "[t]he best interest of a child does not mean a bigger home, afiner automohbile, a color tdevison or
moremoney.” Thomas, 384 So.2d at 613.

158.  BEvidencedso showed that Hden showsfavoritiam toward the youngest by buying him nicer things
and disciplining the ddest more often.  For Christmas both boys requested scoaters, but only the youngest
wasgivenone.  Inaleter from Hden to Matley, when Matley hed custody of theboys, Hdenrequested
contact and vigtaion with the youngest only.

f59.  The chancdlor'sfindings and the evidence presented show Charlesto be afit father deserving of

cugtody of hischildren.

1.  DID THE CHANCELLOR PLACE TOO MUCH EMPHASIS ON
THE NATURAL PARENT PRESUMPTION?

160. The chancdlor did not place too much emphass on Charless daus as the naturd father of the
children. The courts have long recognized the importance of family autonomy. The Supreme Court has

held that "anaturd parent's ‘desire for and right to the companionship, care, custody, and management of
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hisor her children' isan interest far more precious than any other property right.” Lassiter v. Dep't of

Soc. Servs, 452 U.S. 18, 27, 101 S.Ct. 2153, 68 L.Ed.2d 640 (1981) (quoting Stanley v. I1linais,

405 U.S. 645, 651, 92 S.Ct 1208, 31 L.Ed 2d 551(1972)). This Court has emphasized the importance
of the naturd parent child rdaionship by the cregtion of anaturd parent presumption. Governale, 87
So.2d at 689.

61. Theimportanceof thenaturd parent'sgatusis recognized in the sate Y outh Court Satutes. "The
god of the State Department of Human Sarvices shdl beto return the child to its naturd parent(s) or refer
the child to the gppropriate court for termination of parentd rights and placement in a permanent rdatives
home, adoptive home or foster/adoptive home within the time periods specified.” Miss. Code Ann. 843-

15-13(3). "The depatment'sfird priority shdl be to make reasonable efforts to reunify the family when
temporary placement of the child occursor shdl request afinding from the court thet reesonable effortsare
not gopropriate or have been unsuccessul.” 1d. 8 43-15-13(8). "The Department of Human Savices
shdl require the following responghilities from participating foster parents: (€) Recognizing that the foster
family will beonedf the primary resourcesfor preparing achild for any future plansthat aremade, induding
return to birth parent(s), termination of parentd rights or renditutiondization; (h) Cooperating with any
planto reunitethefoster child with hishirth family and work with the birth family to achievethisgod.” Id.
§43-1513(2)(e) & (h). "The Department of Human Sarvices shdl edtablish a foder care placement
programfor children whose custody lieswith the department, with the following objectives (d) Restoring
to their families children who have been removed, by the provison of sarvicesto the child and thefamilies
whenthe child can be cared for a& home without endangering the child's hedth and sifety.” 1d. §43-15-

13(2)(d). The public palicy of this Stateisto encourage the reunification of the family and emphesizethe

importance of the naturd parents.
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762. Additiondly, Hden argues and the mgority oovioudy agrees that her datus as custodianunder a
durable legd custody order should be consdered equd to thet of Charless naturd parent presumption.

Such afinding iswithout merit. Looking to the definition of durablelegd custody leeds to the condusion
that her datusis far inferior to that of a neturd parent. "Durable legd custody” means the legd Satus
creeted by acourt order which givesthe durablelegd custodian the responsibilities of physical possession
of the child and the duty to provide himwith care, nurture, welfare, food, shelter, education and reasonable
medicd care. All these duties as enumerated are ubject to the resdud rights and respongbilities of the
naturd parent(s) or guardian(s) of the child or children.” 1d. § 43-21-105(y). Also, recently this Court
dtated that "theintent of durablelegd cugtody ismerdly to avoid the required annud dipostiond reviews
by the youth court and congtant oversight and monitoring by DHS, not acomplete predlusion of the court's
juridiction, DHSs further involvement or court ordered review hearingsasneeded.” InreS.A.M., 826
So0.2d 1266, 1279 (Miss. 2002).

163.  Inhisopinion, the chancdlor gave 23 reasonswhy changing custody infavor of Charles thenaturd
father, wasin the children's best interest. The chancdllor did not over- emphasze Charless datus as the
neturd father.

IV. DID THE CHANCELLOR PLACE TOO MUCH EMPHASIS ON
CHARLESS PRESENT FITNESS AS A POSITIVE CHANGE IN
CIRCUMSTANCE?

64. Thechancdlor did notincorrectly placetoo much emphasson Charlesscurrent fitnessand pogtive
lifestyle change. The gpplicablelegd gandard calsfor congderaion of the netural parent's current moral
conduct and current parentd fitness Hale, 313 So.2d a 19-20. This Court in Touchstone,
acknowledged the importance of a parent's rehabilitation and presant fitness as a mgor fector for

congderdion. 682 So.2d a 377. Certainly, the chancellor conddered Charless past conduct, and it
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factored into his decison meking.  The chancdlor gave aligt of 12 pogtive changes that favor giving
custody to Charles. The chancdllor conduded that "Charles E. Oathout hes sincerdy and subgtantialy
changed his drcumstances and proven to this court that he is now worthy of caring for histwo children.”
The chancdlor correctly consdered Charless current mord character and fitness.

165. Despite the mgority's contentions, the chancdlor properly granted Charles Oathout custody and
control of histwo minor children. Thefact that the chancdlor faled to indicate any legd sandard in his
opiniondoes not make the outcomeincorrect. We can gleenit from the record. The chancdlor'sfindings
of fact and the evidence a trid support the order granting Charles custody.  Accordingly, | would affirm
the judgment below. For these reasons, | dissant.

GRAVES, J., JOINSTHIS OPINION.
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