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1.  Thisistheappea of a$1,500,000" jury verdict in favor of Paul Marshdl against Medicomp, Inc.
rendered in the Circuit Court of Copiah County. Initidly, Marshdl filed suit againgt Hardy Wilson
Memorid Hospitd and Dr. Dde Williams seeking damagesfor injuries he suffered asaresult of thedleged
negligent trestment of burnsto his right leg. More than four years later Marshdll filed a motion to amend
his complaint seeking to add Medicomp as a new party to the suit. The circuit court granted Marshal's
motion and held that the amended pleading would relate back to the origind complaint. The amended
complant wasfiled the same day adding Medicomp asaparty and dismissing Hardy Wilson. Medicomp
denied dl liability and subsequently moved for summary judgment on three separate occasions arguing that
the statute of limitations had expired. The motions were dl denied and atrial on the matter took place.
Atthecloseof Marshdl'sevidence, Dr. Williamssmotion for adirected verdict wasgranted. Medicomp's
motion for a directed verdict was denied. Medicomp's request for a peremptory instruction was aso
denied. After thejury verdict wasrendered, Medicomp moved for ajudgment notwithstanding theverdict,
midrid, new trid, and an investigation into aleged juror misconduct or in the dternative, aremittitur. All
of Medicomp'spost trid motionswere denied and thisapped followed. Marshdl cross-gpped sthecircuit
court'sdirected verdict in favor of Dr. Dale Williams.
FACTS

92. On January 31, 1995, Marshdl left his resdence in Hazlehurst, Mississippi and traveled to
Birmingham, Alabamato get his monthly disability check which was till being sent to hisformer mailing
address in Birmingham. The trip required an overnight say in Birmingham and Marshdl had come

prepared to spend the night at his former resdence. He had aso come prepared to build a fire in the

The circuit court judgment filed among the derk’s papers states that the amount of the verdict
was "One Million Two Hundred Thousand Dollars $1,200,000.00." This Court's digposition of the
appeal renders the discrepancy moot.



fireplace because the residence had no gas or dectricity. After nightfal, afire was begun in thefireplace;
however, Marshad| added gasolineto thefire and spillage from the gasoline caused hisclothing to ignite and
resulted in theinjuries that are the subject of this apped.

113. Marshd| drove himsdf to the emergency room a Baptist Princeton Hospitd in Birmingham where
he recelved trestment for afairly sgnificant burnto hisright leg. The wound was cleaned and excised of
any dead or contaminated tissuein aprocess commonly known as debridement. A topica burn creamand
dressing was gpplied to the wound and pain medication and a tetanus shot were administered to Marshdl.
Hospitd records indicate that Marshall was diagnosed with second degree burns to his leg. He was
ingtructed to return in two days to be re-examined and to leave the dressing on the wound until that time.
14. Thefollowing day, February 1, 1995, Marshdl drove back to hisresdencein Hazlehurst, arriving
thereat about 4:00 p.m. Sometime following hisarrivd home Marshdl's wife removed the dressing from
the wound. By 9:00 p.m. the wound had become very painful and its appearance caused enough concern
that an ambulance was called to transport Marshall to the emergency room at Hardy Wilson Hospitd in
Hazlehurs. Marshdl was examined by the on-cadl emergency room physcian, Dr. Williams, who
diagnosed him with second degree burns. Burn cream and a clean dressing was applied to Marshdl's
wounds. Hospital records indicate that Marshall was instructed to return at 8:00 am. the next day,
February 2, 1995, for awhirlpool bath. He was aso advised to see alocal physician, Dr. Walker, on
February 3, 1995. Written instructions to gpply burn cream to the wound twice a day and to keep the
wound wrapped until he had a chance to see Dr. Walker were also provided.

5. What happened the next day, February 2, 2003, was ameatter of consderable controversy at the
trid. Marshdl testified that he showed up as scheduled at the emergency room at Hardy Wilson for his

whirlpool bath and was told to go down the hal a few doors to the physica therapy department. He



testified that when he arrived there he wastold that there was no thergpist on duty to give him the bath and
that there would not be a therapist there that day. Hetedtified that an appointment was then madefor him
to comein the next day.

T6. Medicomp employees testified that Marshd| cdled the physical thergpy department on February
2, 2003, and an gppointment was made over the telephone for him to comein the following day, February
3, 2003. All of the witnesses agreed that Marshdl came in as scheduled on February 3, 2003, but that,
once again, there was no one available to give him awhirlpool bath.

q7. Marshdl testified that he became upset and frustrated when he learned that he would not be aole
to recelve his bath as scheduled. He Stated that he wasin alot of pain from his wound and begged to be
alowed to see the emergency room doctor or to be given transportation to ahospita in Jackson. Hesaid
his pleas were ignored and he was Smply told that he would have to leave because there was no one to
trest him.

T8. To the contrary, Medicomp and Hardy Wilson personnel testified that Marshdl was given the
option of seeing the emergency room doctor and an offer was made to drive him ashort distance avay to
Dr. Waker'sofficewhere he dready had a4:00 p.m. appointment for that sameday; but, Marshd | refused
al offers of help. Ingtead, he became more and more b ligerent to the point that law enforcement had to
be summoned to remove him from the premises.

T9. Marshdl's wife testified that she learned of the commoation at the hospitd and went there. She
testified that she calmed her husband down and convinced him to go with her to Dr. Waker's office.
When they arrived at Dr. Walker's office, Marshall was refused trestment because Mrs. Marshall had a

past due account with the doctor.



110.  Mrs. Marshdl then drove her husband to Kings Daughters Hospita in Brookhaven where he was
immediately admitted and remained for seventeen days for treetment of second and third degree burnsto
hisleg, some of which had become infected. Marshal's lawsuit sought compensation for the actions and
inactions of Hardy Wilson, Dr. Dde Williams and Medicomp in their treatment of hisinjury.
11. Medicomp submits that the trial court erred in granting Marshall's motion to amend his complaint
and in denying Medicomp's numerous motions for dismissa, when the limitation period applicable to
Marshdl's clams had obvioudy expired. Additionaly, Medicomp dleges that the trid court erred in
permitting Marshall to argue that the atute of limitations wastolled based upon the doctrine of fraudulent
concedment, when Marshdl never pleaded or proved the necessary elements of fraudulent conced ment.
Finding merit in Medicomp's arguments, this Court reverses and renders.
ANALYSIS

1. statute of limitations
12. Marshdl sued onvariouslegd theoriesincluding violation of the Emergency Medica Trestment and
Labor Act (EMTLA), negligence and breach of contract. When Marshdl rested his case in chief
Medicomp made amotion for adirected verdict chalenging the sufficiency of the evidence on Marshdl's
various theories. Counsd for Marshdl, Mr. Rhodes, responded that, "In the pretrid order, he is only
pursuing . . . the negligence daim againgt Medicomp.” Thetrid court then inquired asfollows:

THE COURT: So gpparently there's a contract claim; is that right?

MR. RHODES: Y our Honor, thiswill be one asameatter of law. Werejust claming he's

abeneficiary under this contract that Medicomp had with Hardy Wilson where Medicomp

disagreed [9¢] to provide physica thergpy for Hardy Wilson. He's not a Sgnatore [Sic]

to that contract. That was on the basis of that.

THE COURT: Asfa asany clam wherethe --



MR. RHODES: EMTLA?
THE COURT: Yesh.

MR. RHODES: We're not asserting those claims, Your Honor. We did not put them
forward in the pretria order.

THE COURT: All right, Sr.

MR. FOSTER [counsd for Medicomp]: May | briefly respond? With respect to the

breach of contract claim, there's been no evidence that the contract was breached, so

Medicomp deserves adirected verdict on that clam.

THE COURT: He said he's not pursuing that.

MR. FOSTER: Are you not bringing the breach of contract in --

MR. RHODES: No.
113.  Asisplanly evident from the preceding excerpt, negligence wasthe only cause of action Marshal
was advancing at thetime of trid. A cause of action in negligence is governed by the two-year statute of
limitations of Mississppi Code Annotated section 15-1-36 (Rev. 2003). That statute provides that suit
must be brought "within two years from the date the aleged act, omisson or neglect shal or with
reasonable diligence might have been first known or discovered.” Thedleged omisson wasfailureto have
deff available. That information was known on the day or days that it occurred; thus, the statute of
limitations would have expired no later than February 3, 1997.
714.  Notwithstanding his counsdl's declarations to the contrary to the trid court, Marshall attempts to
resurrect his breach of contract cause of action in this appeal. Apparently conceding that the statute of

limitations on that cause of action had expired prior to his suing Medicomp, he arguesto this Court that the

gatute of limitations on tha action was tolled by Medicomp's dleged fraudulent conceament of



Medicomp's breach of its contract with Hardy Wilson to have a licensed physicd thergpist on duty on
February 2 and 3, 1995.
2. fraudulent conceal ment
115. The supreme court case of Robinson v. Cobb, 763 So. 2d 883, 887 (Miss. 2000), holds that in
order for acourt to find fraudulent conceal ment "there must be shown some act or conduct of an affirmative
nature designed to prevent and which does prevent discovery of theclam.” Marshdl must first prove that
Medicomp "engaged in affirmative acts of concedlment” and that he acted with due diligence in attempting
to discover Medicomp'srole, but was unable to do so. 1d. Inthis regard, it must first be noted that
Marshd| did not plead fraudulent concealment with sufficient particularity in either his motion for leave to
amend or in hisamended complaint. Marshdl's motion for leave to amend States:
The Plaintiff, Paul Marshdl, recently discovered from defendant, Hardy Wilson
Memorid Hospitd, that Hardy Wilson Memoria Hospita had acontract with Medicomp,
Inc., to provide services which form the bass of thislawsuit, and plantiff desresto make
Medicomp, Inc. a party to this action.
Justice requiresthat leave to amend be granted inthe instant case. Since pertinent
facts concerning liability were recently discovered by plaintiff, and those facts were
fraudulently conceded from him for severd years, he should be permitted to pursue those
facts.
116. Marshdl only makes the dlegation that pertinent facts were fraudulently concedled. He fails
entirdy to identify any act or conduct of an affirmative nature on the part of Medicomp that was designed
to prevent and which did prevent his discovery of the dam. Equaly deficient are the fraudulent
concedment dlegationsin his amended complaint which merdy dates.
Defendants, Medicomp, Inc. and Hardy Wilson, fraudulently concealed the cause

of action plaintiff, Paul Marshdl, had againg them for ther failure and refusd to give him
awhirlpool bath on February 1, 2, and 3, 1995.



Haintiff, Paul Marshdl, could not have discovered defendants, Medicomp, Inc.

and Hardy Wilson, fraudulent concealment, with reasonable diligence before February 8,

1999 when the attorney for these defendants wrote plaintiff's counsd a letter advising of

the contract between these defendants to provide a licensed physica therapist to

administer whirlpool baths for Hardy Wilson.
917. Therewassmply no bassonwhichthetrid court could make afinding of fraudulent conced ment
from Marshdl's pleadings that would justify the tolling of the tatute of limitations. Additiondly, there is
nothing in the record to support a charge of fraudulent conceal ment.
118. The object of afraudulent concedment claim is conceament of the cause of the injury whichin
turn conceds the identity of the causing agent. In order for this Court to affirm the ruling of thetriad court
in granting the motion to amend on the bas's that Medicomp's fraudulent concealment tolled the running
of the gatute of limitations, this Court must find that: (1) Medicomp knew that it had caused Marshdl's
injuries, (2) engaged in afirmative actsto conced itsrolein causng hisinjury; and, (3) Marshdl acted with
due diligence in attempting to discover the cause of his injuries, but was unable to do so because of
Medicomp's affirmative acts of concealment. The facts do not support such afinding.
119.  Withimmenserespect for the position taken by the dissenting opinion, it gppearsthat thisopinion's
holding has been miscongtrued. The dissenting opinion Statesthat "thetrid court did not err in ordering the
amended complaint to relate back to the date of filing of the origind complaint.” This opinion holds that
thetrid court erred in granting the motion to amend the complaint, as a result, the question of whether or
not the amended complaint would relate back became a moot issue.
120. Before ariving a the concluson that the trid court erred, we examined the record to determine
the bas's upon which the trid court made its decision to grant the motion to amend the complaint to add

anew party and new factud dlegations more than eighteen months after thefiling of the origind lawsuit and

more than four years after the cause of action arose. The trial court's order which granted the motion



provided no guidance as it merdy granted the motion and held that the amended complaint "shal relate
back to the date of the origind filing." Wewerethereforeleft to examine the motion itsalf and the amended
complaint.

921. The motion to amend, unlike the vaiant and well-reasoned argument set forth in the dissenting
opinion, did not argue Missssppi Rule of Civil Procedure 15(c), but argued instead that Marsha | had only
recently learned of a contract between Hardy Wilson and Medicomp in which Medicomp agreed to
provide services which formed the basis of the lawsuit and other "pertinent facts concerning liability."
Marshdl clamed that he had only recently learned of these matters because they had been "fraudulently
conceded from him for saverd years™ The alegations of fraudulent concedment were mirrored in the
amended complaint that was later filed.

922.  Without morefrom thetria court we must conclude that in granting the motion to amend, the court
adopted the reasons st forth in the motion. Asexplained in other portions of this opinion, that was error.
It appears obvious that the fraudulent conced ment argument was advanced asa"savings' option because
without it the statute of limitations on negligence actions would have barred any action against Medicomp
at that time.

923. 1t would be patently unfair for this Court to adopt the reasoning of the dissenting opinion which
advances an argument on behaf of a party that never advanced the argument itsdf, and which, by
implication, the opposing party never had an opportunity to address, and to then, as the dissent suggests,
rule that the opposing party cannot now assert a defense to the argument for the first time on apped.
924. Medicomp makes other clams of error on the part of the trid court having to do with jury
misconduct, remittitur, whether the jury award was exorbitant, and the denid of various post trid motions;

however, the decision by this Court to reverse and render the jury verdict nullifies those issues.



Cross-Appeal

1. directed verdict in favor of Dr. Williams
125.  Inhiscross-gpped, Marshal contends that granting Dr. Williamss motion for a directed verdict
congtituted reversible error. This Court conducts a de novo review of motions for directed verdict, and
consders the evidence in the light most favorable to the non-moving party, giving that party the benefit of
al favorable inferences that may reasonably be drawn from the evidence presented at trid. Houston v.
York, 755 S0.2d 495 (1 12) (Miss. Ct. App.1999). A directed verdict should not be granted unless, on
the basis of those facts and inferences, no question of fact remains on which reasonable minds could differ.
Otherwise, the matter should be submitted to the jury. 1d.
726. Marshdl arguesthat the question of whether Dr. Williams was negligent in not referring him to a
surgeon or burn center following his vigt to the emergency room at Hardy Wilson was a question of fact
that the jury should have been dlowed to answer. Marshdl'smedica expert, Dr. Moses Y oung, testified
ondirect examinationthat hedid not persondly examine Marshdl'swound; but, that hereviewed Marshdl's
medica records from Hardy Wilson and Kings Daughters Hospita and cameto the conclusion that "'based
upon the degree of burn that he had, | think he should have immediately been referred to ether . . . a
surgeon or burn unit.”
927.  On cross-examination, Dr. Y oung responded as follows:

Q. Now, the criteriafor transfer iswhat this section istalking about, right? Now, the

firg paragraph says, "The American Burn Association hasidentified the following types of

burns, injuries that usudly require referrals to a burn center.” Look a number 2. Wdll,

firg of dl, look a number 1. 1t says, "Partid thicknessand full thickness burnsgreater than

10 percent of the total body surface areain patients under 10 and over 50, right?

A. Right.

Q. Mr. Marshdl doesn't fdl in that category, does he?

10



A.

Q.

Not according to the age.

Mr. Marshdl fdls into the next category doesn't he? Partid thickness, which is

second degree burns you were talking about, right?

A.

Q.

Right.

And full thickness, which is the third degree burns. So in other words, second

degree and third degree burns greater than 20 percent of the body surface in other age
groups, which would include Mr. Marshdll, correct?

A.

Q.

Correct.

So according to the American Burn Association's criteria for people you should

refer to burn centers, Mr. Marshall didn't need to be referred to a burn center, did he?

A. Not according to this.

Q. Not according to the ATLS manudl; is that correct?

A. Right. Correct. According to the manual.

Q. Thisisthe book that you were certified under in 1992, right?

A Right.

Q. And thisisthe book that you follow in your trestment in emergency rooms, too,
correct?

A. Correct.

128. What isreadily apparent from theforegoing excerpt isthat Marsha l's own expert agreed that based

onDr. Williamssdiagnosisat thetime he saw Marshdl in the emergency room there was no indication that

Marshdl needed to be transferred to a surgeon or burn center and the treatment he rendered was

appropriate and within the standard of care. In accordance with this Court's stlandard of review, on the

basis of those facts and inferences, no question of fact remained on which reasonable minds could differ

on the issue; therefore, adirected verdict was proper.

11



929. Marshdl further arguestha, in granting the motion for directed verdict, thetrid court invaded the
province of the jury by deciding that Marshdl's expert witness had recanted his testimony when, to the
contrary, the expert witnesstestified on re-direct examination that he had not recanted histestimony. This
Court notes that Marshal's expert, Dr. Young, had based his opinion that Dr. Williams should have
immediady transferred Marshd| to a surgeon or burn center on the assumption that, a the time Marshall
was seen by Dr. Williams, Marshal had a" deep partid thickness' second degree burn which al authorities
agreed would have required transfer. However, when cross-examined on this point Dr. Y oung testified
asfollows

Q. And what that means, as | understand it is, when you get bacteriain awound --

if you've got asecond degree wound asit was diagnosed by both of these physicians here,

it can rapidly convert to athird degree wound, correct?

A. Correct.

Q. Okay, dr. Isnt the mogt likely series of events in this case the following: Mr.
Marshd| sustained second degree burns and was trested at the hospitd in Birmingham,
diagnosed second degree burns, at Hardy Wilson was diagnosed by Dr. Williams as
second degree burns, he had second degree burns. Those burns sometime after heleft Dr.
Williams care became infected and rapidly progressed to thelevel of thethird degreethat
was found a King's Daughters Hospitd. 1an't that the most likely case Situation looking
at dl therecords and all these medica texts and your education and training?

A. That's a strong possibility.

Q. It's more likely than not that those second degree burns got infected and became
third degree burns than it is that two board certified ER physicians are going to
misdiagnoseit and call it second when it'sredlly third, right?

A. Correct.

Q. And if these were second degree burns, which had not converted to third degree
burns because there wasn't any infection when Dr. Williams treasted him -- if these were

12



second degree burns when Dr. Williams treated him, then Dr. Williams treated him
appropriately and complied with the standard of care, didn't he?

A. Yes

Q. And if that isthe case, then Mr. -- Dr. Williams didn't do anything wrong, did he,
gr?

A. Not according to that.

Q. Not according to what?

A. Not according to his care.

130.  WhenthisCourt gppliesits appd late sandard of review onthe granting of adirected verdict tothis
testimonid evidence and consdersit in the light most favorable to the non-moving party, giving that party
the benefit of dl favorableinferencesthat may reasonably be drawn from theevidence, it isleft with thefirm
conviction that the directed verdict was properly granted. Thetria court is affirmed on thisissue.

131. THE JUDGMENT OF THE COPIAH COUNTY CIRCUIT COURT IS REVERSED
AND RENDERED ON THE DIRECT APPEAL AND IS AFFIRMED ON THE CROSS
APPEAL. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLEE/CROSS
APPELLANT.

McMILLIN, C.J., SOUTHWICK, P.J.,BRIDGES, LEE, MYERSAND GRIFFIS, JJ.,
CONCUR. KING, P.J., CONCURS IN RESULT ONLY. IRVING, J., DISSENTS WITH
SEPARATE WRITTEN OPINION JOINED BY THOMAS, J.

IRVING, J., DISSENTING:

132.  Themgjority reversesand rendersthe $1,500,000 judgment Marshall obtained against Medicomp,
Inc. because, in the view of the mgority, the statute of limitation had run prior to Marshdl's filing an
amended complaint to add Medicomp as adefendant. | respectfully dissent for two reasons.

133. Firg, I bdieve that the amended complaint related back to thefiling of the origind complaint, and

was therefore timdy filed. Second, the criticd issueis not whether the cause of action against Medicomp

13



was fraudulently conced ed, thereby conceding Medicomp'sidentity, asthe mgority suggests, but whether
there was a fraudulent concealment of Medicomp's identity as a player in the transaction or occurrence
giving riseto Marshdl'sdam. Thisdidinction isimportant. Astotheissuesas| have framed them, there
was a plethora of evidence to support both the decison of thetrid judge to alow the amended complaint
to relate back, and the finding of the jury of conceament of Medicomp's role which in essence was a
concedment of Medicomp'sidentity. However, as will be discussed in the succeeding paragraphs, | do
not believe the surviva of Marshdl's judgment depends solely on whether there was concedment of any
nature because there is sufficient evidence to find thet the trid court did not err in ordering the amended
complaint to relate back to the date of the filing of the origind complaint.
134.  OnJanuary 30,1997, Marshdl filed hisorigind complaint against Hardy Wilson Memorid Hospita
and Dr. Dde Williams. The gravamen of the complaint was medica negligence occurring on January 31,
1995. The medica negligence was centered around the alleged failure of the defendants to diagnose,
properly treat, and stabilize Marshdl for burns to his hands and leg.
135.  On February 8, 1999, counse for Dr. Williams wrote Marshdl's counsdl a letter containing the
following pertinent information:
As we discussed, enclosed is a copy of the physical therapy contract between Hardy
Wilson Memorid Hospital and Medicomp, Inc. which was in effect at the time of Mr.
Marshdl's trestment. | was not aware of this agreement until recently. Under the
terms of this contract and consistent with the hospital's policy and procedure for physica
thergpy, Medicomp wasto provide aphysica thergpist, on aregular basis, to the hospitd.
The hospitad policy dso dated that "in event of iliness or at vacation period of aregistered
physica therapist, Medicomp will supply the department with a substitute registered
physica therapist.” Our understanding is that on February 2 and 3, 1995, Medicomp's
registered physical thergpist was sick and that no substitute was provided. A licensed
physical thergpist assstant was on duty at the hospital when Mr. Marshadl returned but he,

by law, was not licensed to do an initid evauation which must be performed before
therapy isindituted. At thetime Dr. Williamsordered the physica thergpy and discharged

14



Mr. Marshdl, he had no reason to believe that Medicomp would not provide atherapist
as scheduled.

(emphasis added).
136. On June 9, 1999, Marshdl filed a motion to amend his complaint. The motion dleged that
Marshdl had "recently discovered from defendant, Hardy Wilson Memorid Hospitd, that Hardy Wilson
Memoria Hospital had a contract with Medicomp, Inc. to provide services which form the basis of this
lawsuit, and plaintiff desiresto make Medicomp, Inc. aparty to thisaction." Themotion dleged that "[t]he
amendment should relate back to the origind pleading since it arose out of conduct st forth in the origina
pleading.” On June 14, 1999, the trid court granted Marshdl's motion to amend his complaint to add
Medicomp as adefendant. The order specificaly provided that theamended complaint “shall relate back
to the date of origind filing."
137. Marshdl filed hisamended complaint on the date of the order permitting itsfiling. In the amended
complaint, Marshal dleged, inter dia, that:
On November 18, 1994, Hardy Wilson and Medicomp, Inc. entered into a written
contract whereby defendant, Medicomp, Inc. agreed to provide staff, personnel, and
competent and licensed professionds to staff and operate the Copiah Wellness and
RehahilitationCenter and providelicensed physicd therapiststo administer whirlpool baths
for Hardy Wilson for a period of two years. Plaintiff, Paul Marshdl, was a beneficiary

under this contract.

On February 1, 2, and 3, 1995, defendant, Medicomp, Inc., failed and refused to give
plaintiff, Paul Marshdl, awhirlpool bath when he returned those mornings.

Defendant, Medicomp, Inc., and Hardy Wil son, fraudulently conced ed the cause of action
plantiff, Paul Marshall, had againg them for their failure and refusd to give him awhirlpool
bath on February 1, 2, and 3, 1995.

Defendant, Medicomp, Inc. and Hardy Wilson, fraudulently concea ed the cause of action

plaintiff, Paul Marshdl, had againgt them for their failure and refusd to give him awhirlpool
bath on February 1, 2, and 3, 1995.

15



Fantiff, Paul Marshdl, could not have discovered defendant's Medicomp, Inc.'s and

Hardy Wilson, [sic] fraudulent concedl ment, with reasonabl e diligence before February 8,

1999, when the attorney for these defendants wrote plaintiff's counsd aletter advising of

the contract between these defendants to provide a licensed physica therapist to

administer whirlpool baths for Hardy Wilson.
138. The mgority fails to discuss the gpplication of Rule 15(c) and devotes its entire discusson to
whether the evidence supports a theory of fraudulent concelment so asto tall the statute of limitations.
In my judgment, the mgority misses the point for two reasons. First, while Marshdl did alege fraudulent
conceament, Rule 15(c) does not require proof that the identity of the party sought to be added by
amendment must have been concealed. Second, although Marshdl dleged fraudulent conceal ment of the
dam againg Medicomp, what he was actudly dleging is not that the clam against Medicomp was
concedled but that the identity of Medicomp, asthe perpetrator of the injury, was concedled. All parties
understood that that was what was being dleged. | will return to this point later in the opinion after
addressing the conditions or requirements that must be met before an amendment may relate back to the
date of thefiling of theinitid pleading.
139. Rule 15(c) of the Missssppi Rules of Civil Procedure providesin part asfollows:

Whenever the clam or defense asserted in the amended pleading arose out of the conduct,

transaction, or occurrence set forth or attempted to be set forth in the origina pleading, the

amendment relates back to the dete of the origind pleading. An amendment changing the

party againg whom aclaim is asserted relates back if the foregoing provison is stisfied

and, within the period provided by Rule 4(h) for service of the summons and complaint,

the party brought in by amendment:

(1) has received such notice of the inditution of the action that the party will not be
prejudiced in maintaining the party's defense on the merits, and

(2) knew or should have known that, but for a mistake concerning the identity of the
proper party, the action would have been brought against the party.

16



140. | firg notethat, if the amendment relates back to the date of thefiling of theinitid pleading and the
initid pleading wastimely filed and served, there is no need or requirement that the statute of limitation be
tolled because the amendment relates back to atime prior to the running of the statute of limitation. In
order for the amended complaint in this case to relate back to the date of thefiling of theinitid complaint,
Marshdl had to show: (1) that the claim asserted in the amended complaint arose out of the conduct,
transaction, or occurrence set forth or attempted to be set forth in the origind complaint, (2) that within 120
days after the filing of the origind complaint, Medicomp had received such notice of the indtitution of
Marshdl's lawsuit that it would not be prgudiced in maintaining its defense on the merits, and (3)
Medicomp knew or should have known that, but for amistake concerning theidentity of the proper party,
the action would have been brought againgt it. M.R.C.P. 15(c).
1. Same Transaction or Occurrence
41. It is not open to legitimate debate that the claim asserted against Medicomp in the amended
complaint arose out of the conduct, transaction, or occurrence set forth, or attempted to be set forth, inthe
origind complaint. The origind complaint aleged negligence in the diagnoss and treatment of Marshdl's
injury. The provison of whirlpool baths was a part of the trestment prescribed.
2. Notice of Marshall's Lawsuit by Medicomp Prior to May 30, 1997

142. | first note that Medicomp did not dlege or contend in any of the pleadings filed in the trid court
that it had no notice of Marshall's lawsuit prior to May 30, 1997. Medicomp's position then wasthat the
datute of limitation hed run before Marshdl brought it into the lawsuit. 1t was not contended in the trid
court that the amended complaint should not relate back, pursuant to the provisions of Rule 15(c), because
Medicomp did not receive notice of the lawsuit againgt Hardy Wilson by May 30, 1997, which was the

120th day following the filing of Marshdl's origind complant. Initsanswer to theamended complaint, as
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wdl as in its motions for summary judgment and motion for judgment notwithstanding the verdict,
Medicomp's tempord arguments were based not on the tempord requirement of Rule 15(c) but the
tempord pronouncement of the statute of limitation. | discuss those next.

3. Initsanswer to the amended lawsuit, filed onFebruary 1, 2000, Medicomp alleged asits second
defense that "Plaintiff's claims are barred by the gpplicable statute of limitations” The "relation back”
provison of Rule 15(c) is not a gtatute of limitations.

44.  Initsmotion for summary judgment, filed on May 2, 2000, Medicomp alleged:

7. Each cause of action dleged against Medicomp accrued for statute of limitations
purposes on February 3, 1995, at the latest.

8. The EMTALA [Emergency Medica Treatment and Labor Act] contains a two-year
limitations period. See 42 U.S.C.A. § 1395dd(d)(2)(C). The limitations period expired
February 3, 1997. FaintiffsEMTALA clam against Medicomp is time-barred.

9. Flantiff'snegligence clamsare governed by Miss. Code Ann. 8 15-1-36 which setsout

a two-year limitations period. That period expired February 3, 1997. Thus, Plaintiff's

negligence per se and negligence claims are time-barred.

10. Plaintiff's breach of contract claim is governed by Miss. Code Ann. § 15-1-49. That

statute sets out the catch-dl limitations period of threeyears. Plaintiff's breach of contract

clam expired February 3, 1998 and is time-barred.
145. Intherenewd of itsmotion for summary judgment, filed on February 4, 2002, Medicomp aleged
the fallowing:

12. Each cause of action aleged againgt Medicomp accrued for statute of limitations
purposes on February 3, 1995, a the latest.

13. Plaintiff's negligence claims are governed by Miss. Code Ann. § 15-1-36 which sets

out atwo-year limitationsperiod. That period expired February 3, 1997. Thus, Plaintiff's
negligence per se and negligence clams are time-barred.
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46. Initsmotion for judgment notwithstanding the verdict, Medicomp did not address the gpplication,
or lack thereof, of Rule 15(c) to the facts of thiscase. It limited its discussion to an attempt to show that
any evidence of fraudulent concealment of Marshdl's cause of action was woefully lacking.
147. 1 should notethat, dthough Medicompinitsanswer to the amended complaint did not questionthe
propriety of the amended complaint relating back to theorigind complaint, it did, initsmotion for summary
judgment, dlegethat the amended complaint did not relate back to the origind complaint. Thiswasthefirgt
time that Medicomp had raised a Rule 15(c) objection, but even then, the specific objection was not
temporally based. Thisiswhat Medicomp aleged:

11. The amended complaint does not correct a mistake concerning the identity of the

proper party. Instead, it adds factud alegations and seeks to add another party outside

the limitations period. Plaintiff's amended complaint thus does not relate back to the filing

of hisorigind complaint and it should be dismissed as against Medicomp.
It is clear from the language quoted above that Medicomp's contention was that the amended complaint
did not relate back because it added another party, not that it did not relate back because Medicomp did
not receive notice of the origina lawsuit within 120 days of the filing of the origind complaint. Therefore,
since Medicomp did not place the specificissue of lack of notice beforethetria court, it cannot now assert
that issue on gpped for thefird time, for it iswel settled in the jurigorudence of this statethat atria court
cannot be put in error on a matter not presented to it for decison. Marcum v. Hancock County Sch.
Dist., 741 So. 2d 234, 238 (120) (Miss. 1999).

3. Mistake as to I dentity of the Party
148. Inhisorigind complaint, Marshdl aleged that hereceived improper treetment. Thewhirlpool baths

were part of the treatment ordered. These baths were not performed as ordered because of negligence

on the part of Medicomp. Of course, Marshdl thought that the physical therapy department of Hardy
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Wilson was run by employees of Hardy Wilson. No posted signs explained otherwise. Therefore,
Marshdl wasjudtified ininitidly beieving that it was Hardy Wilson which was negligent in not providing the
whirlpool baths. 1t seems reasonable to me that Medicomp knew or should have known that, but for
Marshdl'smistaken belief concerning theidentity of the entity responsiblefor operating the physical therapy
department of Hardy Wilson, he would have named Medicomp as a defendant.

49. Medicomp arguesthat Marshdl'slawsuit againgt it isadifferent cause of action naming an additiona
party rather than the same cause of action subgtituting a party. Medicomp relies heavily on the fact that
whirlpool baths and the treatment period of February 1 through 3, 1995, are not mentioned in the origina
lawsuit. | see @ least two problems with this argument. Firg, the origina cause of action was a medica
negligence cause of action dleging, inter dia, negligencein thetrestment of Marshdl'sinjury. Theamended
complaint dleges a medicd negligence cause of action arisng out of the medicd treatment Marshdl
received for hisinjuries. Asl haveaready observed, thewhirlpool bathswere apart of Marshdl'smedica
treatment. It was not necessary that dl trestment be spelled out in the origind complaint. Apparently,
Medicomp hasforgotten that Mississppi isanotice pleading jurisdiction. Second, Medicomp did not raise
aRule 15(c) defensein its answer to the amended complaint, nor did it raise it by a separate motion to
digniss at the time it filed its answer. Medicomp was required to raise that defense at that time.
Otherwise, it waswaived. M.R.C.P. 12.

150.  Findly, | briefly address the concealment issue. As| noted in the firgt portionof thisdissent, | do
not think the red issue was one of concedment of the cause of action but concealment of Medicomp's
identity as a player or responsible party in the administration of Hardy Wilson's physical therapy
department. The parties talked about concedlment of the cause of action when in fact they were talking

about concealment of Medicomp's identity. | agree with the mgority that there was no conceament  of

20



Marshdl's cause of action, but there was plenty of evidence of concedlment of Medicomp'sidentity vis-a-
visthe adminisration of Hardy Wilson's physica therapy department. Inmy opinion, whether Marshdl was
mistaken asto the identity of the entity operating Hardy Wilson's physica therapy was a question of fact
to be resolved by the jury. Thisissue was presented to the jury pursuant to a specid interrogatory, and
it resolved the issue againg Medicomp. | would not disturb the jury's determination.

151.  Insummary, | dissent, because| do not believethat thetrial judge abused hisdiscretion in alowing
the amended complaint to be filed with the proviso that it related back to the origind complaint. | think
Medicomp waived any objection to the reating back provision when it made no objection initsanswer to
the amended complaint. | aso believe Marshdl met the criteria of the relation-back provison of Rule
15(c).

152. The mgority attempts to Sdestep the arguments made here by suggesting that this writer has
miscongrued its holding. In suggesting that the dissent has miscongtrued its holding, the mgority explains
that it found fault with the trid court's granting the motion to amend, thereby making the "relation back”
provison of Rule 15 (c) amoot issue. The mgority also assertsthat Marshall's motion to amend "did not
argue Missssippi Ruleof Civil Procedure 15(c). "Mgority opinion a (1121). With gracious respect for the
mgority, | beg to differ on both points. Quite the contrary, it isthemgority which has misread Marshdl's
motionto amend and misunderstood the criteriaset forth in Rule 15 for dlowing amendments. Themaotion
to amend plainly aleged in paragraph 3 that "[t]he amendment should relate back to the origind pleading
gnceit aroseout of conduct set forthintheorigind pleading.” Also, in paragraph 1 of themotion to amend,
Marshdl aleged:

The plaintiff, Paul Marshdl, recently discovered from defendant, Hard Wilson Memorid
Hospitd, that Hardy Wilson Memorid Hospital had a contract with Medicomp, Inc. to
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provide services which form the basis of this lawsuit, and plaintiff desires to make
Medicomp, Inc. aparty to this action.

153.  Section(a) of Rule 15 provides, inter dia, that "leave [to amend] shdl befredy given when justice
requires” M.R.C.P.15(a). Whileitistruethat Marshall'smotion also aleged that certain facts had been
fraudulently concedled from him, that alegation must be considered in the overdl context. Regarding the
matter of fraudulent concedl ment, the motion aleged in paragrgph 2 that "[s]ince pertinent facts concerning
lidbility were recently discovered by plaintiff, and those facts were fraudulently concealed from him for
severd years, he should be permitted to pursue those facts.”

154. When dl the dlegations of the motion for leave to amend are consdered in context, the obvious
conclusionisthat Marshdl wasalleging (1) that hedid not know of the contractua role between Medicomp
and Hardy Wilson regarding Medicomp's contractua responsbility for provison of Whirlpool baths to
Hardy Wilson's patients, and (2) that since Medicomp was directly responsible for provision of Whirlpool
baths to Hardy Wilson's patients, it bore someliahility for itsfalure and refusal to give him awhirlpool bath
on February 1, 2, and 3, 1995.

155. Inlight of these facts, it escapes logic for the mgority to accuse the dissent of "advancing an
argument on behdf of a party that never advanced the argument itsdlf, and which, by implication, the
opposing party never had an opportunity to address.” Maority opinion at (123). Medicomp had dl the
opportunity in the world to raise whatever defenses it wanted to raise in its answer to the amended
complaint. It choseto makeadraight limitation of action argument, arguing that the statue of limitation had
run on Marshdl's claim because of the period of time which had eapsed since it refused and or failed to
give Marshdl aWhirlpool bath as ordered by the doctor for Hardy Wilson. It should be very obviousto

even afirg year law student that an amendment to a lawsuit which relates back to the origina lawsuit
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obviates any dtatute of limitations defenses, provided the origind lawsuit was filed timely. Yet, when
Medicomp filed its answer to the amended complaint, it did not attack the "relation back” provision of the
order dlowing the amendment. Indeed, it wasrequired to do so. Sinceit did not, it should not now be
tossed the lifeline which the mgority so generoudly gives to it by suggesting thet the trid court erred in
dlowing the amendment.

156.  For the reasons discussed above, | respectfully dissent. | would affirm the judgment of the trid
court.

THOMAS, J., JOINSTHIS SEPARATE WRITTEN OPINION.
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