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GRAVES, JUSTICE, FOR THE COURT:
1.  Chrigine Laurdene Wooddl and Carroll Dean Woodd | saek review of the ruling of the Harrison
County Chancery Court, Second Judicid Didrict, which granted the petition of Henry and Barbara Parker
for grandparent vigtation. The chancdlor determined that Henry and Barbara Parker had a viable
relationship with their granddaughter, that the Parkers hed been unreasonably denied vigtation rights, and
that it wasin the best interest of the grandchild to have contact with the Parkers. The\WooddIsgoped this
ruing. Wedfirm thejudgment of the chancdlor.

FACTS



2.  Shdby Maie Woodd| ("Shdby") was born on May 29, 1995, to Laura Chrisine Woodd|
("Laurd") and John Andrew Parker ("Andy™) who were not married. Laurawas 18 years old and had just
recently graduated from high school when Shdby washborn. Andy was20yearsold. Both Lauraand Andy,
who hed dated for three years, lived a home with ther parents

18.  Threedaysdter Sheby'shirth, Laurdsparents, Carroll and Christine Woodd| ("Wooddls"), filed
apetition for adoption. Lauraand Andy each Sgned aconsent, waiver of processand joinder; an affidavit
of surrender and consent; and an additiond affidavit which sated in part the consents and surrenderswere
irrevocable! The adoption order wasfiled on June 19, 1995. Henry and Barbara Parker ("Parkers'),
Andy'’s parents, were not made aware of the adoption until months later.

4. After the adoption, Lauraand Shelby continued to live with her parents, and Andy continued to
livewith hisparents Lauraand Andy both spent time with Shelby. Andy and his parents sent money to
the Wooddls for Shelby. At least Sx cashed checks from 1997 are contained in the record which
subdantiatethe Parkers daimsthat they provided financid support to Shelby. However, eventudly Mrs
Woodd refused to cash their checks. The Parkersdso kept Shelby during the day while Lauraattended
community college Ealy inlife, Shelby hed an established rdlaionship with the Parkers. Lauraeven sant
the Parkers birthday cards from Shelby in 1996 and 1997. Both Andy and his parents were dlowed
vigtation and ovemnight vistswith Shelby.

%.  Ultimady, the rdationship between Lauraand Andy deteriorated, and the vistswith the Parkers
wereredtricted. Around Shdlby's third birthday, the Woodd ls began refusing both Andy and hisparents

vigtation. At fird, the Woodd|s provided what ssemed to be legitimate excuses as to why Shelby could

1 Although not rlevant to this gpped, Shelby was born with mediical problems which Andy and
the Parkers dam prompted the adoption. Andy damsthat the adoption was primarily based on Shdby's
nead for medica insurance which the Woodd s were capable of providing.
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not comefor vidts. To quote Mrs. Wooddl, Shdby wasa'"busy girl." However, after repeated refusds
by the WooddIsto dlow ether Andy or the Parkers vistetion, it became deer thet the \WooddIswerein
fact atempting to shut them out of Shelby'slife. Eventudly, the Parkersweretataly denied vigtation after
Shdby'sfourth birthday. The Parkers atempted to reason and negotiate with the Woodedlls to obtain
vigtation but their efforts were unsuccessul.

6. On March 5, 1999, the Parkers, as the biologicd paternd grandparents, filed a petition for
grandparents vigtation. TheWoodd|sfiled amationto dismissthe action and for atorney fees Attached
to their motion were the adoption pleadings which indicated the Wooddlls adaoption of the minor child of
thar daughter, Laura, and the Parkers son, Andy. The Woodd|s argued thet as the "adoptive parents’
of Shelby they hed afundamentd right to choose with whom ther granddaughter spent timeand until proof
was shown that they were unfit parents, the Courts could nat teke this right avay from them. The
chancdlor denied the Wooddls motion to dismiss

7. Theredlter, the Woodd s filed asscond motion to dismiss on September 20, 2001, on thegrounds
that the Missssppi Grandparents Visitation Statute was uncongtitutional. Thismoation wasfiled the Friday
before the casewas sat to goto trid on Monday. The Parkersfiled amoation to strike on the grounds that
the motion was untimely and in derogation of the chancdllor's previous order.

18. A hearingwashdd on September 24, 2001, where the chancdlor heerd arguments on the motion
to dismiss, the mation to drike and the merits of the petition for vigtation.

Tedimony at the hearing reveded:

(1) The Parkerswere not aware of the adoption until months after its completion;



(2) The Parkerskept Shelby during the day while Lauraattended school and kept Shelby
overnight on severd occasions?

(3) Laura sent the Parkers birthday cards from Shelby;

(4) The Pakers gave Shdby gifts for birthdays and other holidays?®

(5) Mrs Woodd | acknowledged thet the Parkershad sent financid support to Shelby, but
thet she did not cash mogt of the checks

(6) On a least one occasion, Mrs. Woodd |l discussed with Mr. Parker ther refusd to
dlow vigtation;

(7) Mrs. Woodd| acknowledged thet Laurds fedings toward Andy with regard to the
Jeterioration of ther rdationship did play arole in the determination to refuse
vigtation;

(8) The reesons cited by Mrs. Woodd | with regerd to why she bdieved it was not inthe
best interest of Shelby to vigt with the Parkers induded Mr. Parker's gun
collection; the confuson such vigtations would cause Shdby; Shdby having
ridden, on a four wheder with Mr. Parker a thar family farm; the Parkers
judgments with regard to Shelby may differ from her own; and Sx- year- old
Sdby isa"busy girl;"

(9 The Pakerstedified that if given vigtation they would not undermine the Woodd|s
discipline of Shdby or the principles by which they require her to ebide:

(10) The guns which the Parkers have in their home are antique collectibles which are
locked in gun sffes. The Parkers have dso agreed that if requested, they would
remove the guns from ther home in order to reassure the Wooddls,

(11) The Wooddls are currently separated and living gpart;

(12) Since Mrs. Woodd l's gpartment flooded, L aura has been primarily kegping Shelby;

(13) Laurahas married and as of the hearing was expecting another child;

(14) Sdby cdIsLaura"mom," Andy "ded," the Wooddls "grandpa and grandma,”" the
Parkers"grandmaand grandpa,” and Laurds new hushand "Mark and/or Dad;”

(15) The Parkersonly live fourteen miles awvay from the WooddIsand Laurg;

ad

(16) The Parkers have eight other grandchildren besides Sheby and dl are girls.

On September 26, 2001, the chancdlor entered an order granting the Parkers petition for

grandparent vigtation. The chancdlor found the Parkers qudified for vigtaion rights under Miss Code

Am. 8§ 93-16-3(2) because they had established a vigble rdaionship with Shelby, they had been

There was contradictory testimony as to whether the Parkers had overnight visits with Shelby.

However, the chancedlor found that the Parkers had in fact kept Shelby overnight on severd occasions.

3There was contradictory testimony as to whether the Parkers gave Shelby gifts. The Woodells

beieve dl the gifts given to Shelby came from Andy. However, both Andy and the Parkers assert that

many of the gifts given to Shelby were from the Parkers.
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unreasonably denied vigtation, and it wasin Shelby'sbest interest to maintain contact with the Parkers. The
chancdlor gpplied theM ar tin? factorsand ordered that the Parkerswoul d have vistation with Shelby one
weekend per month, every other Soring Bresk/Eader haliday, two weeks every summer, the FHiday and
Saturday following Thanksgiving and the four days after Chrigmas From this judgment, the Wooddls
apped.
DISCUSSI ON
910.  This Court employsalimited sandard of review in reviewing the decisons of a
chancdlor. Reddell v. Reddell, 696 So. 2d 287, 288 (Miss 1997). Thefindingsof achancdlor will not
be digturbed unless this Court finds the chancdlor abused his discretion, was manifestly wrong or medea
finding which was dearly eroneous Bank of Miss. v. Hollingsworth, 609 So.2d 422, 424 (Miss.
1992). Additiondly, deference is ds0 given to the trid court's determingtions as to the weight and
credibility of witnesses when there is conflicting tetimony. See  Scott Addison Constr., Inc. v.
Lauderdale County Sch. Sys,, 789 So.2d 771, 773-74 (Miss. 2001); Murphy v. Murphy, 631
$0.2d 812, 815 (Miss. 1994); Culbreath v. Johnson, 427 So.2d 705, 708 (Miss. 1983).
11. Asfor quedionsof law, thestandard of review isdenovo.Zeman v. Stanford, 789 So. 2d 798,
802 (Miss. 2001). See al so Consolidated Pipe& Supply Co. v. Colter, 735 So. 2d 958, 961 (Miss.
1999); Harrison County v. City of Gulfport, 557 So. 2d 780, 784 (Miss. 1990).
l. WHETHER MISS. CODE ANN. 8§ 93-16-3 (1994)1S
CONSTITUTIONAL AND CONFLICTS WITH OTHER
STATUTORY PROVISIONS.

12. The Wooddls argue that the Missssppi Grandparents Vigtation Rights Satute

Martin v. Coop, 693 So. 2d 912, 916 (Miss. 1997).
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isuncondtitutiondl under Troxel v. Granville, 530 U.S. 57, 120 S.Ct. 2054, 147 L. Ed. 2d 49 (2000).
This Court finds that this issue has dready been addressed in Stacy v. Ross, 798 So.2d 1275 (Miss.
2001).

113.  In Stacy, we hdd thet the Missssppi Grandparents Viditation Rights Statute was congtitutiond
even under the United States Supreme Court'sholding in Troxel . Aswe have

dready oedificdly rgected the Wooddls argumentsin Stacy, thisissueiswithout merit.

II.  WHETHER UNDER MISS. CODE ANN. 88 93-16-3(2) & (3) THE
PARKERSFAILED TO ESTABLISH A VIABLE RELATIONSHIP
OR THAT THEY WERE UNREASONABLY DENIED
GRANDPARENTS VISITATION RIGHTS.
114. TheWooddls arguethet the Parkersfailed to show thet they had established aviable rdationship
with Shdlby or that they were unreasonably denied grandparents vigtation rights under Miss Code Ann.
§93-16-3(2) and (3).
115.  Any rights the Parkers hold with regard to vigtation with Shelby is satutory. The Missssppi
Grandparents Vigtation Rights Statutes, Miss. Code Ann. 88 93-16-1t0 93-16-7, provide grandparents
with vigtation rights under certain drcumgtances. Without question, the Parkers have met the criteriafor
invaking the statute as provided for in Sections 93-16-3 and 93-16-7. However, the question then
becomes, whether the Parkers have met the gpplicable criteriaand factors required for obtaining vigitation
which are provided for in Section 93-16-3 (2) and (3). Section 93-16-3 provides, in rlevant part,:
(2) Any grandparent who is not authorized to petition for vistation rights pursuant to
subsaction (1) of thissaction may petition the chancery court and seek vistation rightswith

hisor her grandchild, and the court may grant visitation rightsto the grandparent, provided
the court finds



(8 Thet the grandparent of the child had established a viable relationship
withthechildandtheparent or custodian of thechildunr easonablydenied
the grandparent visitation rights with the child; and
(b) Thet vidtation rights of the grandparent with the child would beinthe
best interests of the child.
(3) For purposes of subsection (3) of this section, theterm " viable relationship™
means ardaionshipinwhich the grandparents or @ther of them havevoluntarilyand
in good faith supported the child financially in whole or in part for a
period of not less than six (6) months before filing any petition for
visitation rights with the child OR the grandparents have had frequent
visitation including occasional over night visitation with said child for a
period of not lessthan one (1) year .
Miss Code Ann. §93-16-3 (2) & (3) (emphasis added).
116. The record indicates that the Parkers have established a viable rdationship with Shelby. The
Parkers had congstent and frequent vigtation, induding overnight vists with Sheby for at leest the firg
threeyearsof her life. Also, the Parkerskept Shelby during theday while Lauraattended schoal. Theonly
impediment preverting the Parkers from having vigtation with Shelby since her fourth birthday hes been
the Wooddls refusd to dlow such vistation.
117. Dexitethe Wooddls contentions; the Satute does not require that "frequent vigtaion . . . of not
lessthan one (1) year" to have occurred the year directly prior to thefiling of the petition. The datute only
requires "frequent vigtaion . . . of not lessthanone (1) year," and in this case, the Parkers have proven
frequent vigtation for at leest three years
118. Evidence a the hearing dso showed that the Parkers have provided finencid support for Shelby.
During the year of 1997, a least 9x of the Parkers checkswere cashed by the Woodd Iswhich provided
support for Shelby and extramoney to placein her savings acocount. The Woodd s eventudly refused to
cash any more checks sent to them by the Parkers. The Parkers dso bought Shelby gifts, toys, and

necessaries for her to have a thar home when she cameto vist.



119. Therecord dsoindicatesthat the Parkers have been unreasonably denied grandparents' vigitation
rightsby theWooddls. DespitetheWooddls argument thet vigitation with the Parkerswas only incidental
to Andy'svigtation, the record shows thet not only did Andy enjoy vigitation with Sheby, but the Parkers
a0 exerasad vidtation with Shelby independent of Andy's vigtation. Separate from Andy's vigtations,
the Parkers were dlowed vigtaion and overnight vigts with Shelby until sometime around her fourth
birthday.
120.  We condude thet the chancdlor correctly found the Parkers to have a viable rdlaionship with
Shdlby and that they were unreasonably denied vistation by the Wooddls?®

1. WHETHER THE CHANCELLOR ERRED IN FAILING TO GIVE

ANY CONSIDERATIONTOTHEWOODELLS DETERMINATION
OF WHAT WASIN THE BEST INTEREST OF THE CHILD.

21. TheWooddlsague tha the chancdlor did not give suffident consderation asto ther opinion of
what isinthe begt interest of Shelby. The mgarity of thair arlgument rdieson Troxel and Stacy for the
propogitionthat thecustodid parentsarein thebest podtion to determinewhat isinthe best interest of thelr
child, therefore, they that contend great deference should be given to thar gpinionin thisregard and some
finding with regard to their fitness as a parent must be shown in order for vidtation to be granted.
22. At the onsg, it mugt be noted that Section 93-16-3(2)(b) requiresthe trid court in determining
whether grandparents vigtation should be granted to assess whether "vigtation rights of the grandparent
with the child would be in the best interest of the child." Miss Code Ann. § 93-16-3(b)(2). Thereisno
languege in the datute suggesting that the cudodid parent’s opinion with regard to what is "in the best

interest of the child" is to recaive some sort of "deference’ or that findings asto the fitness of aparent are

3 Atthistime thereis no need to discuss the vdidity of the adoption and the contentions of the
Parkersastothe court'sfalureto gppoint Andy aguardian ad litem and ther failureto recaive processwith
regard to the adoption. Such adiscusson is not necessary for an andysis of the issues presented.

8



to be made. However, under goplicable case law, we find that " deference” is efforded to the opinion of a
"naturd parent” involved in avigtation digoute under this nature.

123. Retuming to the Wooddls arguments with regard to Troxel and Stacy afull reeding of the
goplicable case law leads to the condusion that neither case ands for the proposition that "adoptive
parents’ under the present drcumstances recel ve deference with regards to their "opinion” thet vigtation
would not bein the best interest of the child or that the custodid parent must be found to be unfit before

vigtaion isproper. These cases and their holdings do not support the arguments made by the Wooddls,

724. InTroxel, the paternd grandparents sought vigtation from the naturd mother of the child. 530
U.S. 57, 120 SCt. 2054. The Troxdswerethe parents of Brad Troxd and the paternd grandparents of

Isabelle and Natdie Troxd. 1d. a 60, 120 S.Ct. at 2057. After the desth of ther son, the Troxels
continued to have regular vistation with the children. 1d. Someime theredfter, Tommie Troxd, the
children's mother, explained to the Troxd s that she wanted to "limit ther vigtation. I d. at 61, 120 S.Ct.
a 2057. The Troxdsthen commenced suit seeking grandparents vigtation under aWashington Satute.
Id. After alengthy court bettle, the case came before the United States Supreme Court on review. 1d.
at 61-63, 120 S.Ct. a 2057-59. The United Sates Supreme Court afirmed the Washington Supreme
Court's holding that the Washington geatute dlowing for grandparents vigitation was uncondiitutiond. 1d.
at 63, 120 S.Ct. at 2058-59. In o finding, the Court placed much emphads on the fundamentd liberty
interest of parentsin the care, custody, and contral of their children. 1d. at 65, 120 S.Ct. at 2060.

125. In Stacy, the maternd grandparents sought vigtation from the neturd parents of the child. 798

S0.2d 1275. The Rosses were the parents of Sendy Stacy ("Stacys') and the maternd grandparents of



Kevin Sacy ("Kevin®). Id. at 1276. Wereversed the trid ocourt's grant of unsupervised vistation and
ovanight vigtsin favor of the Rosses 1d. a 1284. However, our finding was primarily besed on the
falowing:
1. The Stacyswerethe naturd parents of Kevin;
2. The Stacys dipulated from the onset of the lawsuit that the Rosses have a viable
rdationship with Kevin and they did nat intend to permanently deny vigtation to
them,
3. The Stacys conceded that they were willing to work with the Rosses and afford them
"some" vigtation with Kevin; and
4. The Stacys asnaturd parents enjoy a presumption in their favor asto thar judgments
with regards to how much time is gppropriate for Kevin to spend with his
grandparents.
Id. at 1279-82.
126. Themos compdling differences betweenthe cases presented above and the present casearethe
facts and drcumdtances surrounding the rdaionships among the parties. Unlike the "parent” defendants
above, the Woodd|s are not the "naturd parents’ of Sheby. They are the adoptive parents of Shelby.
Unlikethe cases above, a least one of the "naturd parents' of Shdlby aredill involved in her lifeand have
maintained vigtation with her throughout her life. In fact, Sheby cdls her biologicd mother "mom;” her
biologicd father "dad;" and her maternd and paternd grandparentsgrandmaand grandpa.”" Shelby does
not refer to Mrs Woodd| as "mom,” because Sheby knows thet her red mother is Laurg judt as she
knowsthat her grandparents arethe Parkers. Unlikethe naturd parentsin the cases above, theWooddls
have completdy and totdly denied the Parkersvigtation. EveninTroxel and Stacy, the "naturd parents’
conceded to affording the grandparents vistation and only wished to limit vistation; not likethe Wooddlls
who have chosen to deny vigtaion in its entirety.
127.  Althoughwehave deferred to the opinionsand judgments of "neturd parents' when it concernsthe

amount of vigtation to be afforded grandparents, we have not provided that "cugtodid adoptive
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grandparents’, such asthe Wooddls, should be afforded the same presumptions under the grandparents
vigtation rights datutes. Depite the fact that the Wooddlls are the "adoptive parents’ of Shelby, Shelby
isnat being mided to bdieve tha they are her naturd parents. Shdby isawarethat they are her maternd
grandparents, that Andy is her father, that Laura is her mother and that the Parkers are her paternd
grandparents. Under the drcumstances, the Woodd s may be " cugtodid parents' by way of adoption, but
they are not Shdby's "naturd parents” Any deference that may be afforded the Wooddls cannot
necessily be sad to supersede the findings of the chancdlor that it isin the best interest of Shelby to
reman in dose contact with her paternd grandparents.

128. InMartin, thisCourt Sated thet "'the best interest of the child must bethe polestar congideration.”
693 So.2d a 916. We dso found thet "[t]he vigtation should be less than that which would be avarded

to anon-cudodid parent, unless the drcumgtances ovewhdming dictate that the amount of vigtationisin

the best interest of the child, and it would be harmful to the child not to grant it 1d. Then, we provided

alig of ten factorsto be usad in determining grandparent vistation:

1. The amount of diguption that extendve vigtaion will have on the childs life This
indudesdisruption of schoal activities summer activities, aswdl asany disuption
that might take place between the naturd parent and the child as aresult of the
child being awvay from home for extenave lengths of time.

2. The auitability of the grandparents home with respect to the amount of supervison
received by the child.

3. The age of the child.

4. The age, and phydcd and mentd hedth of the grandparents

5. The emationd ties between the grandparents and the grandchild.

6. The mord fitness of the grandparents.

7. The disance of the grandparents home from the child's home.

8. Any undermining of the parent's generd disapline of the child.

9. Employment of the grandparents and the responghilities assodated with thet
employman.

10. The willingness of the grandparents to accept that the rearing of the child is the
responsibility of the parent, and that the parent's manner of child rearing isnot to
be interfered with by the grandparents

11



I d.

129. Inassessng and determining the vigtation rights of the Parkers the chancdlor used the above
enumerated factors and made spedific findings of fact with regard to each. In fact, the Wooddlls do not
contest these findings but merdly assart that vigtation isnot in the best interest of Shelby and isexcessve
The chancdlor's findings with regard to each factor were asfallows

(1) Vigtaion will not unduly disrupt Shdby'slife. Currently, Shelby has nightly vidtation
withLaura, her biologica mother, but il her legd sgter. Periodicvidtation by the
grandparents would not be neer thisdisruptive. The Wooddls offered no other
complexities, other than generd family life, that would be burdened by vigtation.

(2) The Parker homeissuitable. The Parkers have ahome, 70 acres, with other children
and some of thar nine grandchildren nearby.  There are gunsin the home (asin
probably most Missssppi homes), but they are antiques and locked sefdy away.
Mrs Parker is primarily ahomemeker.

(3) Shdby isgx. Her age poses no problem for the Parkers

(4) The Parkersarein their 50's and have good physica and mentd hedth. TheCourtis
not concerned with Mrs. Parker's medication for depresson based on hormond
changes

(5) The Court did not hear from Shelby, but the grandparentsare attached to her. Cards
from Sheby, even if written by Laura, indicate ardationship.

(6) There was no question presented asto mord fitness

(7) The Pakerslive within 15 miles of the Wooddls.

(8) Thereis no evidence that the Parkers would undermine or interfere with the generd
discipline of the child; wherees, the Parkersindicate awillingnessto work with the
Wooddls

(9) Mr. Parker isasdf employed plumber. Mrs. Parker is primarily ahomemaker.

(10) TheParkers demeanor, asdigplayed from the stand, indicatesthat contact with them
and Shdby would be in the child's best interest. The Wooddls seem intent on
limiting contact with the Parkers and Andy, while alowing extensve contact with
Laurg further, thisgppearsmore of anemationd reposeto the deterioration of the
relaionship of thebiologica parentsthan something based on adefinitive problem
with the Parkers.

Thus thechancdlor did infact properly andyzethefacts presented under theMartin factors Hisfindings
are supported by substantid evidence in the record and should not be disturbed unless manifestly wrong

or dearly erroneous neither of which gpply here. See Hollingsworth, 609 So.2d at 424.
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V. WHETHER THE VISITATION GRANTED ISEXCESSVE.
130. TheWooddIsarguethat thevistation granted by the chancdlor isexcessve. They arguethat three
hours one day every month would be sufficent vigtation and anything over such amount is excessve.
However, in S0 arguing, the Wooddls fall to chdlenge any of the chancdlor's findings with regard to the
Martin factors and only argue generdly that the vigtation was nat in the best interest of the child and is
excessve.
131. Thechancdlor, after goplying theM ar tin factors, avarded the Parkersvigtation congsting of one
weekend a month, every other Soring Bresk/Eader holiday, the Friday and Saturday following
Thanksgiving, the five days fallowing Chrisgmas, and two weeks during the summer. The chancdlor dso
ordered that the Parkers should have reasonable telephone and podtal accessto Shelby.
132.  Inassessng and determining the vidtation rights of the Parkers, the chancdlor usad the Martin
factors and mede spedific findings of fact with regard to each. In fact, the Woodd s do not contest these
findings but merdy assart that vistation is not in the best interest of Sheby and isexcessve Thus wefind
that the vidtation avarded by the chancdlor was not excessve.

V. WHETHER THE WOODELLSWERE ENTITLED TOA DEPOSIT

OF ATTORNEY FEESAND COURT COSTSPURSUANT TOMISS.
CODE ANN. § 93-16-3 (4).

133. TheWooddls argue that under Miss. Code Ann. 8§ 93-16-3(4), they are entitled to
atorney’ sfees. Section 93-16-3(4) dates, in rdevant part:

The court shdl on motion of the parent or parents direct the grandparents to pay

reasonable atorney’s fees to the parent or parents in advance and prior to any hearing,

except in casssin which the court findsthat no finendid hardship will beimposad uponthe

parents. The court may aso direct the grandparents to pay reasonable atorney's feesto
the parent or parents of the child and court costsregardless of the outcome of the petition.
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This Court has addressed an award of atorney's feesin domedtic cases.
An award of atorney'sfeesin domedtic casssis largdy a mater entrusted to the sound
discretion of thetrid court. Poole v. Poole, 701 So.2d 813, 818 (Miss. 1997); Arthur
v.Arthur, 691 S0.2d 997, 1004 (Miss. 1997). Unlessthe chancdlor ismanifestly wrong,
his decison regarding attorney fees will not be disturbed on goped. Bredemeier v.
Jackson, 689 So.2d a 778. Absent an abuse of discretion, the chancdlor'sdecison in
such matters will generdly be uphdd. Armstrong v. Armstrong, 618 So.2d 1278,

1282 (Miss. 1993); Martinv. Martin, 566 So.2d 704, 707 (Miss. 1990); Kergosien
v. Kergosien, 471 So.2d 1206, 1212 (Miss. 1985).

Zeman v. Stanford, 789 So.2d a 805. The Wooddls provided no evidence tending to show any
finendd hardship. Therefore this assgnment of error iswithout meit.
CONCLUSION

34. ThiscasepressntsanonHraditiond intra:family adoption congsting of complex rdaionships The
partiesdl know esch other, and eventhechildisawareof the biological rdationships she holdswith each.
The Parkershave dearly shown thet they have established aviable rdationship with the child and thet they
were unreasonably denied vistation by the Woodd|s Using the prindiplesand guidance of gpplicablelaw,
the chancdlor correctly found in favor of the Parkers as to vistation and granted ther petition.
Furthermore, the awvard of vistation was nather deficient nor excessive and isuphed. Under these facts,
we &firm the chancdlor's judgment granting the Parkers grandparents visitation.
135. AFFIRMED.

McRAE, P.J., COBB AND EASLEY, JJ., CONCUR. CARLSON, J., DISSENTS

WITH SEPARATEWRITTENOPINIONJOINEDBY PITTMAN,C.J.,.SMITH,P.J.,,AND
WALLER, J. DIAZ, J., NOT PARTICIPATING

CARLSON, JUSTICE, DISSENTING:
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136. Because the plurdity afirms the chancdlor's order granting grandparent vigtation to Henry and
Barbara Parker, | must respectfully dissent.

A.Miss. Code Ann. 88 93-16-3(2) and (3)
137.  "Naurd grandparentshaveno commorHaw right' of vigtationwith their grandchildren. Suchright,
if any, must comefrom alegidativeenactment.” Matter of Adoption of aMinor, 558 So. 2d 854, 856
(Miss 1990) (ating Olson v. Flinn, 484 So.2d 1015, 1017 (Miss. 1986)). In 1983 the Missssppi

Legidature enacted the Grandparents Vigtation Rights Statutes, Miss. Code Ann. 88 93-16-1 to -7.
Miss Code Ann. § 93-16-3 datesin pertinent part:

(2) Any grandparent who is not authorized to petition for vidtation rights pursuant to
subsection (1) of thissection may petition the chancery court and sesk vistation rightswith
hisor her grandchild, and the court may grant visitation rightsto the grandparent, provided
the court finds

(& That the grandparent of the child had established aviablerdaionshipwiththe
child and the parent or custodian of the child unreasonably denied the grandparent
vigtation rights with the child; and

(b) That visitation rights of the grandperent with the child would be in the best
interests of the child,

(3) For purposes of subsection (3) of this section, the term "viable rdaionship” meansa
rdationship in which the grandparents or @ther of them have voluntarily and in good faith
supported the child financially in whole or in part for a period of not less
than six (6) months befor e filing any petition for vigtation rights with the child or
the grandparents have hed frequent vigtation induding occasond overnight vigitation with
sad child for aperiod of not lessthan one (1) year.

(emphasis added). Section 93-16-7 Sates.

This chapter shdl nat gpply to the granting of vigtation rights to the natural grandparents
of any child who has been adopted by order or decree of any court unless: (a) one (1) of
the legd parents of such child isaso anaturd parent of such child; or (b) one (1) of the
legdl parents of such child was related to the child by blood or marriage prior to the
adoption. This chapter shdl goply to persons who become grandparents of a child by
virtue of adoption.

15



138.  According to the Satute, to prove a vidble rdationship existed, the Parkers mugt offer evidence
regarding finencid support of Shelby or frequent vistation. From therecord, | find no compdling evidence
that the Parkers offered any tesimony of any finendd support, much lessthat they hed provided finencid
support for Shelby for a period of sx months before the filing of thar petition. The plurdity incorrectly
gatesthat Andy and hisparents sent money to hep with Shelby'sexpenses; however, that money wasonly
from Andly.

139.  Asto the frequent vigtation reguirement, the parties agree there has been no overnight vistation
snce1998. However, the Parkers, through Andy'svigtation, mantained ardaionshipwith Sheby for over
threeyearswhich exceadsthegatutory reguirement. The Parkerstestified they regularly visited with Shelby
during the firg three years of her life. They d<o tedtified that this vistation induded & lesdt five or Sx
ingances of overnight vidts. The Parkers do not disagree thet the visitation decreased after Shelby'sthird
birthday, but the Parkers maintain they were ill ableto see Shelby approximatdy every six weeksbefore
the Wooddlls stopped visitation atogether in 1999.

140.  Thechancdlor wascorrect in determining the Parkers established avidble rdationship with Shelby
through frequent vistationsexercised by Andy. Thevistation continued gpproximatdy threeto four years
Although the overnight visits were contested by the Woodd|s and the chancdlor never made a specific
finding as to whether the overnight vistations occurred, the chancellor conduded thet the Parkers hed
sufficdent contact with Shelby for goproximatdy three years. Although | agree with the chancdlor thet the
Parkers had established aviablerdationship with Shelby, the Parkers next had to provewhether they were
denied ressonable vigtation.

41.  Somdime ater Shdby'sfourth birthday, the\Wooddlssharply limited Andy'svisitationwith Shelby.

Andy was redtricted to thirty minutevigts and findly, novidtsa dl. Mr. Parker testified thet he attempted
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to gpproach Mrs. Woodd |l about the vigtation but was unsuccessful. After no attempts could be madeto
negotiate an agreement regarding vigtation, the Parkers fet they had no other choice but to file ther
petition.
142. Fromthe record it gopears that the Parkers never requested vidtation of Shelby soldly for
themsdves Mrs. Woodd | testified thet, dthough she had one conversation with Mr. Parker concerning
overnight vigtation, the vistation request wasfor Andy. No requestsfor vistation were ever mede by the
Parkers when Andy was working out of Sate. There can be no unreasonable denid of vigtation without
arequest.
143.  Itisdear that the Parkershad grown accustomed to sharing Andy'sviitation because Andy dways
brought Shelby home any time hewas abdleto vist her. But it isnot dear from the record thet the Parkers
mede any effort to establish a vigtaion schedule of their own.  The chancdlor mede the fallowing
commernts as to the unreasoneble denid of vigtation:
a The Parkers dam that they were denied vigtaion. Henry assarts thet he talked with
Mrs. Wooddl about vidtation and she never got back to him. Andy maintains thet he
wanted overnight visitation, thet hethrestened legd action, and that Mrs Woodd| told him
vidtation was not agood idea anymore.

b. The Wooddls contend thet the Parkers never asked for vigtation and Andy stopped
asking.

Even if the Parkersdid ask for vigtation, the record showsthey requested vidtation only onetimein 1999
and never requested again.

144.  Throughout his order, the chancdlor focused cong derable atention on the Woodd Is adoption of
Shdby and therightsof Andy as Shdby'shiologicd father, dthough the soleissuewasthe Parkers petition
for grandparent vigtaion rights The chancdlor noted both biologicd parents were minors & the time of

the adoption petition (Laurawas 18, Andy was 20), the Parkers were not made aware of the adoption
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when it was taking place, Andy was not represented by a guardian ad litem throughout this process, nor
was process served on his parents.

5. Although both Andy and Laura were minors, they consented to the adoption pursuant to the
datute. See Miss. Code Ann. §93-17-5 (Supp. 2003).* Also accordingto Miss. Code Ann. §93-17-5,
it was not necessary to miake the Parkers aware of the adoption. Although this Court has Sated it is
preferable for aguardian ad litem to be gppointed in Stuations such as this prior adoption proceeding, it
is not required. See In re Adoption of a Minor, 558 So. 2d 854, 857 (Miss. 1990). The Parkers
express concernsthat processwas not served on them pursuant to Miss. R. Civ. P. 4. However, guidance
can be found from the caveat contained in Miss. R. Civ. P. 81(8)(9), which provides that the Missssppi
Rules of Civil Procedure have limited gpplicahility in the actions described in Title 93 of the Missssppi
Code, and that those actionsarefor themogt part governed by datute. Thelast paragraph of Miss R. Civ.
P. 81(a) datesthat “[dtatutory procedures specificaly provided for each of the above proceedings shdll
remanin effect and shdl contral to the extent they may bein conflict with theserules; otherwisetheserules
goply.” Therefore, | would find thet the Woodd ls properly complied with the Satute.

46. Althoughthevdidity of theadoptionisnot beforethis Court, it must be mentioned thet thelanguage

added to the Affidavit Sgned by both Lauraand Andy, "should we desire to adopt the minor child of this

“Miss. Code Ann. 8 93-17-5 (1) States:

There shdl be made parties to the proceeding by process or by the filing therein of a
consant to the adoption propased in the petition, which consent shl be duly svornto or
acknowledged and executed only by the following persons, but not before seventy-two
(72) hours after the birth of said child: (a) the parents, or parert, if only one (1) parert,
though ether be under the age of twenty-one (21) years... [Nate, theonly differenceinthe
current datute herein and the datute in effect & the time this case was tried is thet in the
current amended Satute, the phrase seventy-two (72) hours’ has been subdtituted for the

phrase “three (3) days”]
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procesding, SHELBY MARIE WOODELL, back in the future, that is entirdly dependent upon whether
or not the adoptive parents agreg’ ismere surplusage. See | n re Adoption of J.E.B., 822 So. 2d 949,
953 (Miss. 2002).

147. The Missssppi grandparents vigtation datute was desgned to afford grandparents the rights to
vigtation. It was not designed as a means for parents to file suits for thair children who no longer have
parenta rights Andy was obvioudy denied vistaion by the Wooddls after he requested overnight
vigtation. But after he consented to the Wooddlls adoption of Shelby, his rights as a parent were
terminated. According to the laws of Missssppi, Carrall and Chridine Wooddl are the legd parents of
Sdby. Althoughit may initidly gopear unfar thet Laurais alowed to sse Shelby on aregular besswhile
Andy may nat, thisarrangement seemsto be evident of thetrue nature of the adoption.> We must urge our
chancdlorsto dosdy examine these intrasfamily adoptions and their true underlying motives Thistype of
convoluted arrangement will continue to occur when family members adopt the children of ather family
members What this Court must make abundantly dear is that anadoption decreeisfind, no matter what
other promises may be made behind closed doors.

8. Itisdear that the chancdlor choseto remedy Andy's Stuation by awarding vigtation rightsto the
Parkers. Herdied heavily upon the fact that Shelby wasdlowed to soend agreet ded of timewith Laura
indead of relying on the fact thet the Parkersfailed to meet the Satutory requirements of section 93-16-
3(2). But what | find mogt compelling isthe fact that the Parkersrdied soldy on Andy'svistationto sarve

asthar own. Thereisno evidencethat either Mr. Parker or Mrs. Parker ever requested vidtation on ther

>Andy contends the adoption occurred only because the child needed extensive surgery which
naither he, nor Laura could afford. Shelby was born with a bilaterd deft lip. Because Mr. Woodd| was
retired from the Air Force, the Woodd s were adle to obtain medicd trestment for Shelby & Kesder Air
Force Basze Mrs. Woodd| tetified Andy was unwilling to acogpt any of the reponghility involved in
rasng Shdby.
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own behdf. Andy worked for long periods of time out of Sate, but the Parkers never requested vigtation
during those times when Andy was nat & home. When the visitation decreased to only thirty minutes per
vigt which did nat dlow Andy the opportunity to take Shdby home for vigts the Parkers never
gpproached the Wooddls about vigtation soldy for their own benefit. It was not until Andy expressed
concern and sought legd advice that the Parkers truly become involved.
149.  Itismy determingtionfrom the record that the Parkers are attempting to circumvent the adoption
datutes by daming ther rights under the grandparents visitation rights statutes only to provide their son,
who no longer has any legd rightsto this child, with vigtation rights. Because the Parkers were unable to
prove they were unreasonably denied visitation, they havefailed to meet thegtatutory reguirementsof Miss.
Code Ann. 8 93-16-3(2). | would, therefore, reverse and render the chancdlor's award to the Parkers
of any and dl vistation with Shelby.

B. Deferenceto Parents Deter mination of TheBest I nterest of The Child
150.  Although | would find the chancdlor ered in awarding grandparent vidtation to the Parker's
because they faled to meet the Satutory requirements pursuant to Miss. Code Ann. § 93-16-3(2)& (3),
| would dso find thet the chancdlor aousad his discretion in falling to give any condderaion to the
Wooddls, asfit custodid parents, determingtion of what wasin the best interegt of their child. Thisissue
has been addressed by the United States Supreme Courtin Troxel v. Granville, 530U.S. 57, 120 S.Ct.
2054, 147 L .Ed.2d 49 (2000) and by this Court in Stacy v. Ross, 798 So. 2d 1275 (Miss. 2001).
1B1.  InTroxel, theUnited States Supreme Court dedared a"breathtakingly broad" Washington datute
unconditutiond because it alowed courts to "disregard and overturn any decison by afit custodial
par ent concerning visitation whenever athird party affected by thedecison filesavistation petition, based

0ldy on the judges determination of the child's best interest.” Troxel, 120 S.Ct. at 2056 (emphedsin
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origind and emphas sadded). The Supreme Court determined thet the" Troxd sdid not dlege, and no court
hasfound, that Granvillewasan unfit parent. Thet agpect of the caseisimportant, for thereisapresumption

thet fit parents act in the best interests of their children.” 1d. at 2061.

The problem hereis nat that the Washington Superior Court intervened, but thet when it
did 50, it gave no gpecid weight a dl to Granvilles determination of her daughters best
interests. Moreimportantly, it gppearsthat the Superior Court goplied exactly theopposte
presumption. In reciting its ord ruling after the condusion of dosng arguments, the
Superior Court judge explained:

Theburdenis to show that it isin the best interest of the children to have
ome vigtaion and some qudity time with thar grandparents. | think in
mog Stuations acommonsandcd goproach [is thd] it is normadly in the
best interest of the children to spend qudlity time with the grandparent,
unlessthe grandparent, [9¢] there are some isues or problems involved
wherein the grandparents, their lifestyles are going to impact adversdy
upon the children. That certainly isnt the case here from what | can tell.

VerbatimReport of Proceedingsinin re Troxel, No. 93-3-00650-7 (Wash.Super.Ct.,
Dec. 14, 19, 1994), p. 213 (hereindfter Verbatim Report).

The judges comments suggest that he presumed the grandparents request should be
granted unless the children would be "impect[ed] adversdy.” In effect, the judge placed
onGranwille thefit custodid perent, theburden of disoroving thet vistationwould beinthe
best interest of her daughters The judge raterated momentslater: 1 think [vigtation with
the Troxelg would be in the best interest of the children and | havent been shownitisnot
in [the] best interest of the children.”

The decisond framework employed by the Superior Court directly contravened the
traditiond presumption that afit parent will act in the best interest of hisor her child.

Troxel, 120 S.Ct. at 2062.

152. The plurdity incorrectly argues that this case is diginguishable because the parties involved in
Troxel werethe naturd mother, who wasthe custodid parent, and the paternd grandparents. Inthe case
sub judice, the paties involved are Shelby's custodid parents, the Wooddls, and Shdlby's paternd

grandparents, the Parkers. These are the same parties as were involved in Troxel . Shelby's biologica
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mother and bidlogical father rinquished dl legdl rightsto her when they Signed an agreement dlowing the
Wooddlsto adopt Sheby. Again, thisisthe problemwith intra-family adoptions. Although Shelby may ill
cdl her biologica mather, "mom”*, her mather, pursuant to thelaws of this Sate, is Chrisine Wooddl, and
her father isCarroll Dean Wooddl. Therefore, Troxel, anditsholding thet custodid parentsare presumed
to be fit and will act in the best interest of ther child, is directly on point, as the Wooddls are Shdby's
cudodid parents | respectfully bdieve the plurdity isincorrect in ating otherwise

153. InStacy, this Court reversad achancdlor'saward of grandparent vidtation becausetherewasno

findngthat thevistation wasinthe best interest of the child. 798 So. 2d a 1282. This Court also discussd

the fact that no finding had been mede dedaing the parents unfit. | d. at 1279.

The condtitutiondity of any dandard for awvarding vistation "turns on the specific manner
inwhich that dandard is gpplied.” Troxel, 120 S.Ct. a 2064 (emphasis added). Asa
gtrong presumption exigs thet fit parents act in the best interests of ther children, the fact
that therewas no dlegation and no judiad finding thet the parentswere unfit, was of great
concantothe Troxel Court. 1d. a 2061. No such finding has been made here ether.

798 S0. 2d at 1279. This Court cited Troxel, Saing:

TheTroxel Court sad "aslong asaparent adequatdy caresfor hisor her child, (i.e, is
fit) therewill normdly be no reason for the Stateto inject itsdf into the private redm of the
family to further question the ahility of that parent to make the best decisons concerning
the rearing of that parent's children.” Troxel, 120 SCt. a 2061. Whether it isbeneficd
to achild to have ardaionship with a grandparent in any oedific case, therefore, in the
firg ingance isadecison for the parent to make, and when it becomes subject to judicid
review, "the court must accord a leest some specid weight to the parent's own
determination.” 1 d. at 2062.

Inthe casea hand, the Rosseshave nat dleged thet the Stacysare unfit parents. Although
the chancdlor, in a subseguent judgment, commented thet he had implicitly found the
Sacys "unreasonably denied vigtaion," the Stacy's have dipulated from the beginning thet
the Rossss have a "vidble rdationship® with Kevin and that they did not intend to
permanently deny vigtation with him. The Slacys arque, therefore, thet asin Troxel, the
chancdlor's gpplication of the Satute overruled ther decison as to what would be the
gppropriate vigtation with the Rosses giving no specid weight to thar detlermingtion as
parents of what isin thar child's best interest.
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Stacy, 798 So. 2d a 1279-80.
154.  The chancdlor made no finding thet the Woodd|s were unfit custodid parents Mrs Wooddl
tedtified thet if vigtation were awvarded, it should only be granted on a very limited bess However, the
chancdlor disregarded thar wishesand what they believed to beinthebest interet of Shelby and avarded
the Parkers excessve vigtation.
155.  Inthecase subjudice, the Parkers argue the chancdlor dearly found it wasinthe best interest of
the child to be dlowed vigtation with her grandparents. In the chancdlor's order, he gpedificdly dated:
The Parkerd'] demeanor, asdigplayed from the gand, indicate that contact with themand
Shdby would bein the child's bes interest. The Woodds seem intent onlimiting contact
with the Parkers and Andy, while dlowing extendve contact with Laurg; further, this
gppears more of an emotiond response to the deterioration of the rdaionship of the
biologica parents than something basad on a definitive problem with the Parkers
(emphaas added). Unlikethe chancdlor in Stacy, this chancdlor spedificaly found, according to Satute,
thet vigtation with her grandparents would be in Shelby's best interest. But, like the chancdlor in Stacy,
this chancdlor mede no specific finding, nor did the Parkers dlege thet the Wooddls were unfit parents
156. Agan, the chancdlor'sfinding thet vidtation would bein the child'sbest interest focuseson Andy's
rights as the biologicd parent and Laurds extensve vigtaion which is dlowed by Shdby's cugtodia
parents, and not on the fitness of the Woodd|s The fact that ssemsto be forgotten throughout this entire
proceadingisthet, athough Andy was Sheby'shiologicd father, hesigned adocument rdlinquishing dl legd
rights to her. Hisrights, as he has none, should nat have been addressed by the chancdllor during these
proceedings.

157.  Itwasof great concern to both the Troxel Court and to this Court in Stacy thet there was no

finding thet the custodid parents were unfit parents. Because there is a presumption thet fit parents act in
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the best interest of their children, | would find that the chancdlor erred infailing to give any condderation
to the Woodd|s determination of what wasin the best interest of Shelby.

158. The plurdity specificdly holds tha Troxel and Stacy do not "stand for the propogtion thet
‘adoptive parents under the present circumgtances receive deference with regards to thair ‘opinion’ thet
vigtationwould not bein the best interest of the child or that the custodid parent must be found to be urfit
beforevigtaionisproper.”" (Flurdity opinion a * 10). With dl deference, | firmly bdievethet thisatement
Isnot a correct Satement of the holdings of these two cases. As previoudy dated, thereisa presumption
that fit custodid parentswill actinther childsbest interest. InTroxel, the Superior Court gave no specid
weight to Granvilles, the child's mother and cugtodid parent, determination of what wasin her daughter's
best interest when it awarded the grandparentsvigtation. 120 SCt. a 2056. The Supreme Court dedlared
that vigtation award to beunconditutiond asit infringed uponthecustodia parent'srightsto mekedeciSons
in rearing her daughter. | d. Thetrid court in the case sub judice, likewise, aforded no goecid weight to
what the WooddIs believed to be in the best interest of their daughter. In Stacy, this Court determined a
chancdlor should not enter an order permitting grandparentsvisitation unlessthereisashowing of unfitness
on the part of the custodial parents. "Parents with custody have a paramount right to control the
environment, physicd, sodd, and emationd, to which their children are exposed.” 798 So.2d a 1280
(emphadis added).

159.  For the dbove-dtated reasons, | respectfully, but vigoroudy, dissent.

PITTMAN, CJ.,SMITH, PJ., AND WALLER, J., JOIN THISOPINION.
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