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CARLSON, JUSTICE, FOR THE COURT:
1.  Asarealtof thedeeth of LoisBrown (Brown), her harsfiled amedicd mdpractice action againgt

ahogpitd, adinic, and severd physidans. Induecoursg, thetrid court granted summeary judgment infavor



of the defendants, thus prompting the Brown heirs to goped to this Court, which assgned thiscaseto the
Court of Appeds. The Court of Appeds, on a 6-4 vote, reversed the trid court’s grant of summary
judgment and remanded the case to the trid court for aplenary trid on the merits Bowie v. Montfort
JonesMem'| Hosp., 850 So. 2d 1210 (Miss. Ct. App. 2002). Wegranted the defendants petitionfor
writ of certiorari, and upon congderation of the record before us and the gpplicable law, we reverse the
Court of Appedls judgment and affirm the trid court's judgmentt.
FACTSAND PROCEEDINGSIN THE TRIAL COURT

2.  LoisBrown, age sxty-seven years was teken by ambulance from her home to Montfort Jones
Memorid Hospitd in Kostiusko, Missssppi, on June 13, 1998, following asaizure. She had afour-inch
lacerationto the heed. Brown had ahistory of dcohol-induced saizuresand her blood dcohol content thet
day was .19%. There was evidence thet Brown had been consuming both beer and whisky a her home
whichhad no air-conditioning on aday when theheat index had reached 110 degrees Fahrenhat. Brown's
condition improved over the next two days but thenbeganto deteriorate. Brown died on June 17, 1998,
from acerebra hemorrhage brought on by heart and lung fallure

13.  OnNovember 24, 1999, WillieBowie(Bowie), individudly and asrepresentaiveof Brown'sheirs,
filed suit againg Montfort Jones Memorid Hospitd (Montfort Jones), Kasciusko Medica Clinic (Clinic)
and svard physdans dleging that Montfort Jones, the Clinic and doctors were negligant in failing to
provide Brown with aminimdl levd of care, thereby causng her degth.

4.  Thetrid judge entered an agreed scheduling order on August 16, 2000, which provided, inter dig,
that dl discovery, wasto be completed by March 1, 2001; thet the plaintiffswere to desgnate experts not
later than December 31, 2000; and, that the defendants were to designate experts by January 31, 2001.
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Theorder further provided that the deadlines could *'not be extended by agreement of the parties, but only
by permission of the Court upon showing of good cause” Although the plaintiffsfalled to desgnete experts
by the December 31, 2000, deedline, Montfort Jones designated its expert witness on Jenuary 26, 2001,
and the Clinic and the physidans designated ther experts on January 31, 2001. Also, on January 26,
2001, Montfort Jones filed amation for summary judgment and soon theredfter, the physdians and the
Clinic likewise filed mationsfor summary judgment. Thesevariousmotionsfor summeary judgment dleged
bescdly thet without amedica expert, aprimafacie case of medica mdpractice could not be made. On
February 5, 2001, the plaintiffs desgnated Dr. Obie NcNair as an expert witness. The Miss. R. Civ. P.
26(b)(4) designation induded a satement thet Dr. McNair would testify the defendants did not properly
monitor Brown, did not adminigter blood gastedts, did not provide daly dectrolytes, and gave Brown too
much potassum. On February 28, 2001, the plaintiffs filed Dr. McNair' s sorn afidavit which dated his
opinion "to areasonable degree of medicd probably [dc], thet the degth of Mrs. Brown could have been
avoided if proper monitoring of her heart and blood chemistries had been monitored and attended to more
cosdy."

%.  Themationsfor summary judgment dong with mationsto srikethe plaintiffs late desgnationwere
heard on March 5, 2001, a which time plaintiffs counsd submitted a mation for extenson of time to
designate an expert, seeking aretroactive order permitting the late designetion. Thetrid judge found thet
the motion for extengon of time was untimdly as it was filed "over two months after the deedline for

designation of expert witnesses had passad and over a month after one or more of the Defendants



Moation[g] for Summary Judgment were filed™ Thetrid judge further noted that the motion daimed the
origind deadline was not met due to counsd's atendance a other trids or legd proceedings but that
counsd offered no evidence such as cadendars to support the daim.

6.  Thetrid court thenfound thet becausethe plaintiffshad not designated an expert in compliancewith
the agreed scheduling order, no prima fadie case of medica mdpractice could bemeadeagaing any of the
defendants. Thetrid court dso found thet even if the late-designated expert's affidavit was acoepted
despite itstardiness, it was inadeguate to defeat amation for summary judgmett.

PROCEEDINGSBEFORE THE COURT OF APPEALS

7. TheCourt of Appedsrevarsad thetrid court’ sgrant of summary judgment basaed primearily on our
decison rendered in Thompson v. Patino, 784 So.2d 220 (Miss. 2001). As acknowledged by the
Court of Appedls, thetrid court in today’s case did not have the benefit of our decison in Thompson,
which was handed down Sxty-Sx days after thetrid court’s grant of summeary judgment in today’ s case.

Ina6-4 decison, the Court of Appedsreversed thetrid court’sgrant of summary judgment. Presding

We quote from the transcript of thetrid court’s ruling on these issues.

This Court is of the opinion that anytime anyone has — anytime a plaintiff
filesa medica mapractice case, they know from that date forward that
they’re going to have to come forward with expert proof to show that
there is— has been some mdpracticeinvolved. So the plaintiff knew from
November 24", 1999, until December 31, 2000, that there was going
to have to be experts designated.

And the Court will note that scheduling orders are necessary....... The
rules are enacted for dl peopleto follow and abide by. And the Court,
you know, cannot belax and dlow oneto follow the rules and others not
to.



Judge Southwick, joined by three judges, dissented and focused on the inadequiacy of the affidavit of the
plaintiffs medica expert, without addressng theissue of the trid court’s action in griking the affidavit of
the expert onthebass of anuntimdy filing. The Court of Appedsfound that thefactsin Thompson were
“remarkabdly amila” to thefactsin today’s case. However, aswill be discussed later in this opinion, our
decisonin Thompson, which was no doubt “fact-driven,” is eadly diginguishable from the case ub
judice
DISCUSSI ON

8.  This Court gpplies a de novo sandard of review of alower court's grant or denid of summary
judgment. Hudson v. Courtesy Motors, Inc., 794 So.2d 999, 1002 (Miss. 2001). The proponent of
asummary judgment motion bears the burden of showing that there are no genuine issues of materid fact
such that heis entitled to judgment asamatter of law. Collier v. Trustmark Nat'l Bank, 678 So.2d
693, 696 (Miss 1996). Themation may not be defested merdly by responding with generd alegetions,
but mugt set forth pecific facts showing that issues exist which necessitate a trid. Drummond v.
Buckley, 627 So.2d 264, 267 (Miss 1993). After viewing the evidencein alight most favorebleto the
nonmoving party, this Court will only reverse the decison of the trid court if tridble issues of fact exis.
Travisv. Stewart, 680 So.2d 214, 216 (Miss. 1996).

9.  While this apped is before us today to condder the issues of the timdiness of the plaintiffs
desgnation of amedica expat and the trid court’s dtemdive finding that notwithstanding the timdiness

issue, thedfidavit of theplaintiffs designated expert wasinadequate to defeat summary judgment, wefind



the issue of timdliness to be digpogtive of this goped, and thus do nat reach theissue of the sufficiency of
the affidavit of the plantiffs expert.
l. DID THE TRIAL COURT COMMIT ERROR BY FAILING TO
CONSIDER THE AFFIDAVIT OF THE PLAINTIFFS EXPERT
DUE TO UNTIMELINESS EN ROUTE TO A GRANT OF
SUMMARY JUDGMENT IN FAVOR OF THE MEDICAL
DEFENDANTS.
110. Discovery regponses are to be supplemented seasonably pursuant to Rule 26(f) of the Missssppi
Rulesaof Civil Procedure. 1t hasbeen hdd thet [ 9| easonably doesnot meen severd monthslaer. It means
immediatdy.” West v. Sanders Clinic for Women, P.A., 661 So.2d 714, 721 (Miss. 1995).
Additiondly, "seasonableness mugt be determined on a case by case bags looking a the totdity of the
drcumgances surrounding the supplementd information the offering party seeksto admit.” Blanton v.
Board of Supervisors, 720 S0.2d 190, 195 (Miss. 1998).

f11. LasBrown died in 1998, and this action was filed in 1999. The trid court's scheduling order
provided thet plaintiffs were to designate experts by December 31, 2000.  The mations for summary
judgment werefiled in January 2001. Rlaintiffs did not desgnate Dr. McNair as awitness until February
5, 2001, and did nat filehis affidavit until February 28, 2001. Applying the proper standard, thetrid court
found asfollows
This Court is of the opinion that the plaintiff hasjust failed to show any excusable
neglect for why the desgnation of expertswas nat filed timdy. Therefore, the mation for
extenson of time to desgnate expert witnessesis denied.
The mation to drike designation of expertsisgranted. Because thereis[dc] no

expert witnesses now before this Court, the mation for summary judgment filed by eech
of the defendantsis granted.



112. Theplantffsrdy on Thompson v. Patino, 784 So.2d 220 (Miss. 2001) wherein we hdd thet
the gtriking of an expert desgnation was conddered to be too harsh a sanction for a discovery violation.
That decison is dealy limited to the facts of that case and does not stland for the propodtion that atrid
court may never drike an expert afidavit in regoonse to a discovery violaion. 1d. a 224. Further, in
Thompson, the plaintiffs had desgnated their expert in 1994 and were seeking to supplement proposed
tesimony with a depogtion which was taken in 1996. The defendants mation for summary judgment in
that casewasnat filed until 1997. Althoughthe plaintiffs expert affidavit wasnot filed until after themotion
for summary judgment wasfiled, the expert in that case had been timdy designated and his deposition hed
been taken.

113.  Inthe presant case, the expeart was not timey designated. Also, the holding in Thompson dedit
with the propriety of a particular sanction for the violation of a discovery rule wheress the indtant case
involves the failure to comply with atrid court's order concerning the time frame for the completion of
discovery. Nether Dr. McNar'sidentity nor his afidavit were made available urtil after the mation for
summary judgment hed been filed, notwithstanding the defendants previoudy submitted Rule 26(b)(4)
interrogatory [Miss. R. Civ. P. 26(b)(4)] and thetria court’sprevioudy entered agreed scheduling order.
Thetrid judge madeaspedific finding that the plaintiffs hed failed to show any excusable neglect asto why
the designation of the expert was nat timdly filed. This Court has previoudy hdd that an action may not
be dismissd for a discovery vidation if a party is smply unable to comply, but that dismissal may be
judified if the vidlation is the resuit of "willfulness bed faith, or any fault of the party.” Fluor Corp.

v. Cook, 551 So.2d 897, 973 (Miss. 1989) (emphad's added).



114.  Our trid judges are afforded condderable discretion in managing the pre-trid discovery process
in their courts, induding the entry of scheduling orders setting out various deedlinesto assure orderly pre-
trid preparation resulting in timely digpostion of the cases. Our trid judges dso have aright to expect
compliance with their orders, and when parties and/or atorneys fal to adhere to the provisons of these
orders, they should be prepared to do so a ther own peril. See, e.g., Kilpatrick v. Miss. Baptist
Med. Ctr., 461 So0.2d 765, 767-68 (Miss. 1984) (hdd that trid court did not abuse discretion in
dismissng case dueto falure to comply with pre-rules discovery datutes rdating to timely designation of
expart witneses);Mallet v. Carter, 803 So.2d 504, 507-08 (Miss. Ct. App. 2002) (held thet tria court
did not abuse discretion in dismissing case for falure to timdy designate expart witness within the time
dlowed by thetrid court’ sscheduling order). Theprovisonsof Miss R. Civ. P. 37(d)(2) dearly provide
that the sanctionsfor fallureto answer Rule 33 interrogatories[Miss R. Civ. P. 33] arethesame as et out
insubsections (A), (B), and (C) of Miss. R. Civ. P. 37(b)(2), which provide, inter dia, for sanctions by
way of dismissd of acase In a case wherein we uphdd the trid court’s refusd to sat asde a default
judgment, we Sated:

It may be that people will miss fewer trains if they know the enginer will leave without

themraher than dday even afew seconds  Although we are nat about to inaugurate a

policy of entering irrevocable defaults where no answer has been filed by the thirty-firgt

day, we are equdly resolved that people know that the duty to answer mugt be taken

sgioudy. At some point thetrain mudt leave.

Guaranty Nat'l Ins. Co. v. Pittman, 501 So.2d 377, 388-89 (Miss. 1987).

115. Thesound ressoningin Guaranty National is cartanly goplicablein the case before ustoday.

Asaf Augudt 16, 2000, the parties and atorneys knew what was expected of them by thetria court upon



its entry of the scheduling order. The parties and the attorneys knew from the express language of the
scheduling order thet the therein sated deedlines could “not be extended by agreement of the parties, but
only by permission of the Court upon showing of good cause” Pursuant to the provisonsof the scheduling
order, the plantiffs were to desgnae ther expert by December 31, 2000, which came and passed
uneventfully without any expert designetion by the plaintiffs. Notwithstanding the plaintiffs faluretotimdy
designatethar exparts, the defendantsdutifully desgneted their expertsinatimdy fashion—but theplaintiffs
dtill were not to be heard from by way of their expert desgnetion. 1t wasnot until the defendantsfiled their
vaious mations for summary judgment that the plaintiffs findly designated ther medicd expert.
Additiondly, it was not until the hearing on the mations for summeary judgment, some sixty-four days efter
the passage of the plaintiffs deedline for expert designation, that the plantiffs for the firg time
acknowledged thet they hed failed to meet the court-imposad deedline. Thisiswhentheplaintiffssubmitted
to the trid court amation for extension of timeto designate an expert and dso seeking aretroactive order
permitting the late expert desgnation. Thetrid judge found thet the plaintiffs motion for extenson of time
was untimely ineamuch asit hed been filed “ over two months after the deedline for designetion of expert
witnesses hed passed and over a month after one or more of the Defendants Mation[g for Summary
Judgment werefiled.” Upon thetrid court’ s finding that the plaintiffs had not timey designated an expert
in accordance with the provisons of the scheduling order, thetrid court then granted summary judgment
snce the plaintiffs could not make out aprimafacie case of medica md practice without amedicd expert.
116. While the end result in today’ s case may gppear to be harsh, litigants must understand thet there

isan obligation to timdy comply with theordersof our trid courts. Aswenoted in Guaranty National,



the partiesmust take serioudy their duty to comply with court orders. “ At somepoint thetrain must leave”
501 So.2d & 389. That point was reached in today’ s case on December 31, 2000.

CONCLUSION
717.  For the reasons saed, the decison of the Court of Appeds is reversed, and the trid court's
summary judgment in favor of the defendantsis afirmed.

118. THE JUDGMENT OF THE COURT OF APPEALSIS REVERSED, AND THE
JUDGMENT OF THE TRIAL COURT ISAFFIRMED.

PITTMAN, CJ.,SMITH, PJ., WALLER AND COBB, JJ., CONCUR. GRAVES,
J., DISSENTSWITHOUT SEPARATE WRITTEN OPINION. McRAE, P.J., DISSENTS
WITH SEPARATE WRITTEN OPINION JOINED BY EASLEY, J. DIAZ, J., NOT
PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

119.  Aswefoundin Thompson v. Patino, 784 So.2d 220 (Miss. 2001), absolute and find summary

judgment dismissal istoo draconianapendty for adiscovery violation such astheonepresented here. As
the Court of Appedsfound, summary judgment istoo excessive asanction for thisdiscovery violaion and
genune issues of materid fact exist regarding the sandard of care and dleged breach which predludes
summay judgment. Bowiev. Montfort JonesMem'l Hosp., 850 S0.2d 1210 (Miss. Ct. App. 2002).
The decison of the Court of Appeds should beaffirmed. Thefactsof the present case were summarized
by the Court of Appedsasfollows

OnJdune 13,1998, L oisBrown, Sixty-seven yearsof age, wasbrought to Montfort
Jones Memoarid Hospitd by ambulance suffering the eftereffects of a seizure. It
was noted a admittance that Mrs. Brown had a higory of acohal- induced
sazures and that her blood dcohal content was .19%. Mrs. Brown hed a four-
inch laceration on her scap that had been stapled dosed. Mrs. Brown had
goparently been consuming both beer and whisky a her home which had no air-
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conditioning on a day when the heet index in Kosciusko reached 110 degrees
Fahrenheit. After aCT scan, it was dso noted that Mrs. Brown had a"bur holée"
in her |eft temple which hed resuited from a pegt craniotomy.

Mrs. Brown's condition showed improvement over the next two days. However
on June 16th, Mrs. Brown's condition began to deteriorate. Throughout the
evening of the sixteenth and the early morning hours of the seventeenth, Mrs.
Brown became increesingly unresponsve. Mrs. Brown died on June 17, 1998,
The cause of desth was determined to be a cerebrd hemorrhege which causd
bath heart and lung failure

OnNovember 24, 1999, Willie Bowie, individudly and asrepresentetive of Mrs.
Brown's hars filed suit againg Montfort Jones Memoria Hospitd, Kosciusko
Medica Clinic, severd phyddans, and an unidentified nurse or nurses. The suit
dleged that Montfort Jones themedicd dinic, doctors, and nurseswere negligent
in faling to provide Mrs Brown with a"nationaly recognized minimd" levd of
care, which causad her degth. The defendants answer denied any negligence.
On Augugt 16, 2000, an agreed scheduling order was entered by thetrid judge.
All discovery, induding depositions, wasto be completed by March 1, 2001. The
plantiffs were to desgnete an expert no later than December 31, 2000, and the
defendants were to designate experts by January 31, 2001. The order provided
thet the designation of expert witnesses should indude dl information required to
be disdosed under Missssppi Rule of Civil Procedure 26(b)(4)(A). The order
dated the deedlines could "not be extended by agreement of the parties, but only
by permisson of the Court upon showing of good cause.”

No plantiff's expat was desgnaied by the December 31, 2000 deadline
Montfort Jonesdesignated an expert witnesson January 26, 2001. It a so adopted
asanexpart any expert desgnated by the other defendants Themedicd dinicand
the physcians designated experts on January 31, 2001

On the same day it desgnated an expert, Montfort Jones d<o filed a mation for
summary judgment. The physdansfiled a Smilar mation for summeary judgment
withtheir desgnation of experts They contended that the dleged negligenceinthis
metter was not of the type "within the practical knowledge and experience of lay
persons” and would require expert testimony. Without an expert, the defendants
argued that a prima fadie case of medica mapractice could not be mede. The
medicd dinic later filed its own summary judgment mation.

On February 5, 2002, the plaintiffs desgnated Dr. Obie McNair as an expert
witness. The desgnation sated that Dr. McNair would testify thet the defendants
did not properly monitor Mrs. Brown, did not administer blood gastests, did not
providedaily dectrolytes and gaveMrs Browntoo much potassum. Dr. McNair
would tedtify thet the high leve of potassum caused Mrs Brown's “cardiac
mafunctioning.” On February 28, 2001, the plaintiffs filed an afidavit from Dr.
McNair. The afidavit dated thet it was Dr. McNair's opinion "to a reasonable

11



degree of medicd [probahility], thet the death of Mrs. Brown could have been
avoided if proper monitoring of her heart and blood chemidiries had been ...

atended to more closdy.”

Mations for summary judgment dong with motions to drike the plaintiff's late
designetion were heard on March 5, 2001. At the hearing, plantiffs counsd

submitted a moation for extenson of time to desgnate an expert, sseking a
retroective order permitting thelate designetion. Thedrcuit judgefound themoation
for extendon of time untimdy as it wasfiled "over two months after the deedline

for designation of expert witnesseshad passad and over amonth efter oneor more
of the Defendants Mation for Summary Judgment were filed.” The arcuit judge
noted thet the mation daimed the origind deedline was nat met due to counsd's
atendanceat other tridsor legd proceedings but thet counse offered no evidence
such as cdendars to support thedam.

The court found thet because the plantiffs had not designated an expert in

compliance with the agreed scheduling order that no prima fadie case of medica

med practice could be made againg any of the defendants.

The court dso found that even if the lae-desgnaied expart's afidavit was
acoepted despite its tardiness, it was inadequate to defeet amation for summary

judgment.

850 So. 2d at 1211-12.

120. Thefadtsin Thompson arevery milar.  Assummarized by the Court of Appeds

thefactsare asfollows

On February 9, 1993, Karin King Thompson underwent neurologica surgery a
. Dominic-Jackson Memoarid Hospitd in Jackson, Missssppi. Thesurgery was
performed by John P. Gorecki, M.D., with Carlos S. Patino, M.D., serving as
anesthesologie. Following surgery, Thompson'stonguebecameseverdy swollen.
As a reault, she began expeiendng bregthing difficulty and went into cardiac
ares. Medicd personnd pearformed an emergency tracheostomy. On February
16, 1994, Thompson filed this suit for dameagesin the Circuit Court of the Frst
Judidd Didrict of Hinds County, Missssippi, dleging medicd mapractice and
naming Dr. Paino, &. Dominic, and ten unnamed individuds as defendants

On March 11, 1994, &. Dominic served Thompson with interrogetories and
requests for production of documents. On March 15, 1994, Dr. Patino did
likewise. One of Dr. Patino'sinterrogetories requested thet Thompson name the
experts whom she intended to cdl a trid and the subgtance of the facts and
opinions about which the experts were expected to tedtify.
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After Thompson failed to respond to the discovery requests, on May 16, 1994,
and June 8, 1994, S. Dominic and Dr. Pdino filed mations to compd. On June
17, 1994, the drcuit court ordered Thompson to respond to the discovery within
7 days.

On June 24, 1994, Thompson served S. Dominic and Dr. Paino with her
responsesto thar interrogatories. Therein she named Bernard Patrick, M.D., and
William Cause, M.D., as expert witnesses but she falled to sate what their
opinionswould be,

On Jduly 14, 1994, Thompson filed a motion for extenson of time to conduct
discovery. On February 10, 1995, Thompson amended her complaint to add Dr.
Gorecki as adefendant. By agreed order dated September 25, 1995, the circuit
court extended discovery for 90 days.

In September, 1996, Thompson depased Dr. Gorecki.

On October 18, 1996, Thompson requested an additiond 60 days of discovery.
Thetrid court denied this request by order dated December 23, 1996.
InNovember, 1996, Thompson's counsd's office waas destroyed by fire, and her
file had to be reconstructed.

On February 5, 1997, Dr. Patino filed a motion to dismiss, or, dtemnatively, for
summary judgment. Prior to the filing of Dr. Patina's motion, Thompson hed not
supplemented her responses to interrogatories.

OnFebruary 10, 1997, Thompson supplemented her responsesto interrogatories
to &. Dominicand Dr. Patino, and named for thefirg time William Wilson, M.D.,
as an expat in neurosurgery, and Herbert Farai, M.D., as an expat in
anethesology.

On February 14, 1997, Dr. Pdino filed a mation to drike Thompson's
supplementa responses.

On February 18, 1997, Thompson filed her responseto Dr. Patino's motion for
summary judgment. On February 21, 1997, Thompson filed Dr. Farrari'saffidavit
wherein heaverred thet Dr. Patino breached the duty of care owed to Thomjpson.
In response to Dr. Patino's motion to srike her supplementa responses,
Thompsonargued that she hed leerned additiond informetion during Dr. Gorecki's
depogition that caused the dday in naming Dr. Wilson and Dr. Ferrari as expert
witnesses On March 24, 1997, the circuit court granted the motion to Strike,
finding that Thompson has sued Dr. Paino in 1994 and could have procesded
agang Dr. Patino no matter what Dr. Gorecki sad in his depogtion. Therefore,
awaiting Dr. Gorecki's depogition was not alegitimate excuse for fallureto name
her experts as to Dr. Pdino. The drcuit court found that the supplementd
responses were tardy and should be sricken.

OnMarch 31, 1997, Dr. Patino moved to strike Dr. Ferrari's effidavit. Dr. Paino
argued that, because the discovery responses naming Dr. Ferrari as an expert
witness had been gricken, Dr. Ferrari could not tedtify a trid and he could not
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submit an afidavit opposing summary judgment. By order dated July 10, 1997,
the crcuit court druck Dr. Ferrari's dfidavit and granted summeary judgment for
Dr. Pdtino.

OnAugud 5, 1997, thetrid court granted summary judgment asto Dr. Gorecki.
OnAugus 13, 1997, thetria court granted summary judgment asto . Dominic.
On agpped, nating that Thomypson hed filed suit in February, 1994, was given urtil
December, 1995, to complete discovery, and filed the discovery responses
pertaining to her expert witnessesin February, 1997, the Court of Appedsfound
that the dircuit court had not abused its discretion in driking the discovery
responsesand expart affidavit. Thompson v. Patino, No. 97-CA- 00971-COA
(MissCt.App. May 18, 1999). Furthermore, because Thompson had no expert
witnessesor afidavitsin support of her daims, the Court of Appedsfound thet the
dreuit court did not er in granting summary judgment in favor of the defendants

850 So. 2d at 1213-14 (quoting Thompson, 784 So.2d at 221-22). Despite the factsin Thompson,
we hdd that summary judgment dismissa was too excessive a sanction; a less savere sanction for the
discovery violaions was gppropriate; and the motion for summary judgment should not have been

conddered until al responsesand ffidavitsweresubmitted and reviewed. Thompson, 784 So.2d a 226.
We further held thet the circuit court's excdlusion of the medica expert evidence which prompted the
summary judgment dismissd was an abuse of discretion. 1d. at 224.

21. InThompson, plantiffs counsd was seventy-five days late in filing her incomplete ansvers to
interrogatories with regard to the designation of aexpat witness. 1d. a 221. Even ater amoation to
compd wasgranted by thetrid court, it il took plaintiffs counsd Sxty-ninedaysto submit her incomplete
responses. |d. Furthermore, counsd hed nineteen months of discovery time in which to complete the
designated expert afidavit and supplement the ansversto her incomplete interrogatories. 1d. at 221-22.

Dexpite dl of these facts we found summary judgment dismissal to be ingppropriate and senctionsto be

the proper remedy for such disregard for the discovery rules. 1d. at 224.
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f22.  Unlike Thompson, counsd for Bowie was only thirty-sx dayslate in desgneting an expert and

only fifty-nine days late in submitting the expart's dfidavit. Bowie, 850 So.2d at 1211-12. Under the
presant facts, the scheduling order only gave Bowie essantidly three and one-half monthsto designatean
expert and submit an affidavit. Whereasunder Thompson, the plaintiffs hed nineteen months of discovery
time in which to complete the designated expert affidavit and supplement the ansvers to her incomplete
interrogatory responses. Thompson, 784 So.2d a 221-22. Furthermore, with repect to Bowie, no
motion to compe was granted.

123.  Looking a the amilaity of the two cases and the levd of negligence of each atorney, one can
dealy see that Bowies counsd was negligent, but not as severdy negligent in disregarding gpplicable
discovery rules. Clearly, sanctions would have been gppropriate; but just as we found in Thompson,

absolute and find summary judgment dismissal under these drcumdiances is too draconian a pendty for
adiscovay vidldion. 1d. at 223-24.

24.  Some recognition must dso be given to the fact thet the Uniform Circuit and County Court Rules
cdl for completion of discovery within ninety days after sarvice of an answer by the defendant absent a
different time limit imposed by the Court U.C.C.CR. 4.04(A). However, the dear thrug of the rule
centered around designation of an expert anticipates Stuations where one party attempts to desgnate an
expat dosetothetrid date. Tothisend, therule Satesthat "[g)lbsent gpecid drcumstancesthe court will

not dlow tesimony a trid of an expat witness who was not desgnated as an expat witness to dl

atorneys of record a least Sxty daysbeforetrid.” U.C.C.CR.4.04(A). Here, we are not deding with

the gtuation anticipated by this rule. We are deding with drcumdances and factsilludrating that Bowie
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was nat trying underhandedly to sneek in an expeart witnessright beforetrid; but rather was only negligent
infaling to desgnate such expert and file the gppropriate afidavit within the time spedified by ascheduling
order. No trid date wasimminent, and there was no prgjudice caused to the defendants. The Court in
Thompson, recognized the purpose of thisruleinitsholding and found that the record showed thet notria
date wasimminent. 784 So.2d a 224. Thislogic is aso goplicable under the present crcumdtances
125.  Under thearcumstances, sanctionsarethe moregppropriateremedy. Inthisregard, thetrid judge
has ample authority and discretion to impaose the gppropriate punishment for counsd's disregard for the
scheduling order. Sanctionsare available nat only under the Uniform Circuit and County Court Rules, but
aso under goplicable Rulesof Civil Procedure. Under Rule 1.03 of the Uniform Circuit and County Court
Rules, thetrid judgemay issue" sanctions, [implement] contempt proceedingsor other disciplinary actions'
asdecided by thecourt. U.C.C.C.R. 1.03. Furthermore, under Rule 37 of the Rules of Civil Procedure,
the court may tax the costs and attorneysfees of aMation to Compd; impose sanctions, srike pleadings,
refuse to dlow a party to support or oppose desgnated dams; initiate contempt proceedings; and issue
any other sanctions gppropriate under the cdrcumgances. M.R.C.P. 37(8)(4), (b)(1)(2), & (e). While
summary judgment isexcessveand ingppropriate under thecircumatances, thetria court hasan abundance
of other remedid devices a its disposd.

126. Addtiondly, thetrid court found summary judgment dismissd proper; it dso went through the
motions and found the expert witnesses afidavit insufficient as to support the dlegation of medicd
mdpractice, ance spedificaly the "afidavit iswoefully lacking in thet it failsto dlege duty, breach of duty
and causationasto eachthedefendants”” A look at thelanguagein theaffidavit reved sthet, dthough duty,
breach, and causation are not specificaly mentioned, the affidavit does properly address the gandard of
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care, the dleged insufficient sandard of care provided by the physidan, and the end result of such
insUffident gandard of care. Just because Dr. McNair, as an expert medicd witness, did not use the
gpedific wordsduty, breach, and causation, doesnot meen hisafidavitisinaufficient for failing todlegeand
support such factors with evidence. Only atorneys are familiar with such wording. A physdan in the
execution of an affidavit should not be expected to reference such legd terms. Al thet isrequired is thet
the afidavit "shal be made on persond knowledge, shdll st forth such facts as would be admissble in
evidence, and shdl show afirmaivey that the affiant is competent to tetify to the metter dated therain.”
M.R.C.P. 56(€). Rule 56 does not contain a requirement that affidavits submitted must goecificaly
referencethefactorsand/or dementsto provethe casein order to dassify asprobative evidencein support
of adenid of the mation.

127. The mgority ers in rdying on pre-Rules of Civil Procedure authority, see Kilpatrick v.
Mississippi Baptist Medical Center, 461 So.2d 767-68 (Miss. 1984). TheRulesaf Civil Procedure
are basad on discovery to define and refine the issues. Upon discovery different types of expertsmay be
nesded. The plantiffs attorney did come up with an expeart in time to avaid asummary judgment. If the
mgority wantsto sanction the attorney o beit, but should not deny the plaintiffsther day in court. Bowie
dlegesfacts and submitsthe affidavit of Dr. McNar in support of the theory of medicd mdpractice: The
defendants, of course, deny medicd mapractice was committed.  As the record shows the defendants
swear to one verson of events and the plaintiffs swear to an entirdy different verson of said events, which

is suffident to require denid of amoation for summary judgment. Newell v. Hinton, 556 So.2d 1037,
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1041 (Miss. 1990) (citing Dennis v. Searle, 457 So.2d 941, 944 (Miss. 1984)).2 Both were ableto
present probative evidence to support their daims and versons of events. With disputed materid facts
present, summary judgment was not gopropriate.

128. TheCourt of Appeds decison should beaffirmed asour haldingin Thompson, 784 So.2d 220,
isdirectly on point and determingtive of the issues presented. For these reasons, | dissant.

EASLEY, J., JOINSTHISOPINION.

See also Allison v. State Farm Fire & Cas.Co., 543 So0.2d 661, 623 (Miss. 1989); Clark
v. Moore Mem'l United Methodist Church, 538 So.2d 760, 762 (Miss. 1989); Short v. Columbus
Rubber & Gasket Co., 535 So.2d 61, 63 (Miss. 1988); Brown v. Credit Ctr., Inc., 444 So.2d 358
(Miss. 1983).
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