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1. Phillip Edward Wittersand Tara L. Witterswere divorced in August 2001. Thereefter, Tarafiled
a petition to modify the vigtation schedule and a petition for citation of contempt againgt Phillip aleging
falure to pay child support and mortgage payments. A fina judgment on al outstanding motions was
entered in March 2002. Aggrieved by the chancellor’s decision, Phillip has appeded, asserting that the
court erred: (1) in placing redtrictions on his vigtation with his child in the absence of afinding that these
redrictions were necessary to avoid harm to the child, (2) in finding that the method of transportation of
the minor child for the vistation schedule was not working, (3) infinding himin contempt of court, and (4)
in ordering him to pay Tara $500 in attorney fees plus court costs in the contempt action.

92. We find merit in issues one and two; therefore, we reverse and render in part and affirm in part.

FACTS

13. Phillip Edward Witters and Tara L. Witters were divorced on the ground of irreconcilable
differencesin August 2001. Phillip was ordered to pay child support in the amount of $566 per month and
mortgage payments on the marital homein the amount of $1039 per month. The chancdlor granted Phillip
and Tarajoint lega custody of the coupl€' s two-year-old child Juliana, with Tarahaving physical custody
and Phillip having reasonable vigtation. Since Tara and the child had moved to Michigan prior to the
divorce, and Phillip continued to live in Missssppi, the parties agreed to a seven-day period of monthly
vigtation that would remain in effect until Juliana entered kindergarten, a which time the vigtation would
then become dternate weekends. The rdevant vidtation provison provided that Phillip would have
vigtationwith the child beginning a 9:00 am. on thefirs Saturday of each month and continuing until 9:00
am. on the following Saturday. Phillip agreed to give Tara a least seven days written notice when he

intended not to exercise hisvidtation. He dso agreed to remain with Julianaduring dl vigtation periods.



Both parents agreed to notify each other if the child was taken out of state during periods of custody and
vigtation.

14. Tara and Juliana moved to Michigan in November of 2000. Phillip started receiving weekend
vidtaion in March 2001 pursuant to a temporary court order and traveled to Michigan every other
weekend to vigt with the child from 9:00 am. Saturday morning to 4:00 p.m. Sunday afternoon. Phillip
testified that he never missed a scheduled vigtation. After the judgment of divorce was entered, Phillip
began exercisng his seven-day monthly vigtation which had been awarded to him in the judgment of
divorce. During Phillip's September 2001 visit, he picked up Juliana and informed Tara that he planned
to take the child to Mississppi instead of remaining in Michigan as he had done on prior occasons. Phillip
testified that since he did not know that he would be driving back to Missssppi with the child to spend his
vigtationweek, he only gave Tarafifteen minutes notice. Phillip stated that he and the child droveinstead
of flying since arline flights were cancelled throughout the United States due to the terrorist attacks of
September 11. In October, Phillip again drove to Michigan to pick up his daughter and then drove back
to Missssppi where he exercised his one week vistation with the child. On both occasions, he returned
the child to her mother by airplane. In November, Phillip exercised hisvigtation by remaining in Michigan
with the child a his sster’s home. However, in December and the following January, Phillip again
exercised his seven-day monthly vidtation by driving to Michigan to pick up Julianaand returning the child
by car at the end of the vidtation period.

5. Inresponse, Tarafiled amation for injunctive relief seeking to temporarily stop Phillip from driving
back and forth from Michigan to Missssppi with the child. Shethen filed a petition for modification
requesting that the court modify the vigtation provison in the judgment of divorce. Tara dleged that

Phillip'sactionswerein willful disregard for Juliana s safety and welfare and that he had created amateria



change in circumaances that was not in the child’ sbest interest. The court began hearing testimony on the
two motions on October 19, but the hearing was continued until alater date* Although resolution of the
moations for injunctive relief and modification were dill pending in Missssppi, Tara filed an emergency
motion with the court in Michigan on November 1, aleging child abuse and neglect of Juliana during
Phillip'svigtation with the child. The Michigan court refused to exercise jurisdiction over the matter. The
hearing in Mississippi on the mation for injunctive relief 2 was resumed on November 7.

96. On November 26, Tarafiled a petition for citation of contempt, aleging that Phillip had falled to
pay court-ordered child support and mortgage payments. Phillip answered and asserted that since the
entering of the judgment of divorce, he had been required to spend large sums of money as a result of
appearing in court on numerous occasions to defend his exercise of vidtation. He consequently asked the
court to consder thisfinancia burden placed on him. On December 19, the court again resumed hearing
testimony on Tara s motions for modification and contempt. After yet another continuance, the trid was
finaly concluded on January 31, 2002.

7. At the concluson of the evidence, the chancellor found that the visitation schedule should be
modified since the current method of transportation was not working. The chancellor further found that it
was not in the child’'s best interest to be transported by automobile by one adult from Michigan to
Missssippi on a monthly basis and ordered that more than one adult be in the automobile when traveling

with the child between thetwo states.  The chancdlor dso found Phillip in contempt for falure to timely

The hearing from which Phillip bases his apped was held on four different days. The court heard
testimony on October 10, November 7, December 19, 2001, and on January 7, 2002.

*Tara apparently later abandoned her motion for injunctive relief. An agreed order was entered
onNovember 7 whereby the parties agreed that Taral spetition for injunctiverelief should bevacated. The
parties stipulated that the court would consider al evidence previoudy presented at the October 10 and
November 7 hearings in consdering Tard s petition for modification.
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pay his child support and mortgage payments. Tarawas awarded $500 in attorney fees plus court costs
because the court found that she did not have the financid ability to pay her atorney.
118. Additiond factswill be rlated during our discusson of the issues.
ANALY SIS AND DISCUSSION OF THE ISSUES

Sandard of Review
T9. This Court’ sscope of review in domestic relation casesisdtrictly limited. Brawdy v. Howell, 841
S0. 2d 1175, 1178 (118) (Miss. Ct. App. 2003). Wewill not disturb the findings of achancellor unlesswe
find an abuse of discretion, an erroneous application of law, or a manifest error. 1d. Thus, if we find
subgtantia evidence in the record to support the chancdlor’ s findings, we will not reverse. 1d.

(1) Restriction of Visitation
910.  Phillip firgt argues that the court erred in placing redtrictions on his vigtation with Juliana without
afinding that these restrictionswere necessary to avoid harm to the child. He maintainsthat the court erred
further in finding that the method of trangportation of the child was not working. For the sake of clarity,
issues one and two will be trested as asingle issue.
11. Thelaw iswdl setled that a chancdlor has great discretion in making a determination of what is
in the best interest of the child asit relaesto vistation issues. Ellis v. Ellis, 840 So. 2d 806, 812 (124)
(Miss. Ct. App. 2003). Phillip correctly asserts that this Court has recognized that both parents must be
alowed an opportunity to maintain ahedthy rdaionship with their child. Porter v. Porter, 766 So. 2d 55,
58 (113) (Miss. Ct. App. 2000). Taraproperly advancesthat in order to modify avistation order, it must
be shown that the prior decree for vigtation is not working, and that a modification is in the best interest
of the child. Ellisat 812 (125). A materid changein circumstanceis not required. Cox v. Moulds, 490

So. 2d 866, 869 (Miss. 1986).



12.  Phillip citesMordv. Peters, 571 So. 2d 981 (Miss. 1990), and the Virginiacase of Eichelberger
v. Eichelberger, 345 S.E. 2d 10, 413 (Va.. 1986), insupport of hisposition. InMord, amother sought
to prohibit her former husband from dlowing the parties childrentofly in hisprivatearplaneand takeflying
lessons. Smilarly, the mother in Eichelberger sought to prohibit her ex-husband from alowing their son
to operate a“mini-bike.” In both cases, the courts held that “in the aasence of afinding thet the activities
at issue presented a danger to the children, the custodid parents could not restrict vigitation activities
between the non-custodid parent and child.”

113. The case a hand is anadogous to Eichelberger and Mord. Here, Tara seeks to prevent Phillip
from driving back and forth from Michigan to Missssippi with Juliana. She testified thet it was dangerous
for Phillip to drive to and from Michigan to Missssippi with the child because of the possbility of being
in an accident due to deep deprivation. Tara aso expressed concern that Phillip’s stopping for less than
hdf an hour during the trip was not enough time to dlow the child freedom of movement. Tara further
tedtified that the vigitation schedule was not working because “Phillip was driving the child to Missssippi,
putting her in daycare while there, and ruining her schedule so that when Juliana came home, she was
exhausted, angry, clingy, and crying dl thetime.” Tarahowever Sated that she did not have any proof that
the traveling was hurting the child.

914.  During histestimony, Phillip stated that the visitation in Missssppi gave him qudity oneon onetime
needed to develop aloving reationship with his daughter. He maintained that he wanted to exercise his
vigtation with Julianain Missssppi because it was her home and this would show the child that he loved
and did not leave her. Phillip stated that he and the child had a wonderful time on the trip and it was a
beautiful bonding experience. Hetegtified that the child wasrestrained throughout the entiretime he drove,

and she dept athird or greater of thetrip. Phillip testified that when Juliana was not deegping, he and the



child sang songs, read books and colored, and stopped at rest areas and McDonad’ sto have picnics. He
further stated that he would have stopped the car and gotten ahotel room if he fdlt that there was any time
he could not drive due to deepiness. Phillip acknowledged that he remained awake while driving by
drinking Mountain Dew and coffee, and eating licorice and doughnuts.
715. Dr. Wood Hiatt, amedica doctor and psychiatrist, dso testified on behdf of Phillip. He stated that
he saw no evidence that deep deprivation had affected Phillip’s ability to trave or that travel by car was
harmful to the child. Dr. Hiatt a0 testified that the seven-day vistation period was working, and it was
in the child's best interest to leave the vistation schedule as it was.
16. We find that the chancellor’s determination that another adult be in the car when transporting
Juliana back and forth between Michigan and Mississippi was manifestly erroneous. Phillip properly
advances that unless compelling reasons are shown, the non-custodia parent during permitted vists with
the child should have essentidly unfettered discretion regarding the“ place and manner” of thevist. Porter,
766 So. 2d at 58 (113) (Miss. 2000). Wefurther find that nothing in the record suggeststhat the visitation
schedule was not working, and thus no compelling reasons exist that would warrant placing restrictions
on Phillip’s vigtations with his child. The evidence before us does not suggest that driving back and forth
with Julianain a car creates any potential hazard to the child. For the foregoing reasons, thechancdlor's
ruling on the issue of modification of vigtation is reversed and rendered.

(2) Contempt of Court
917.  Pnillip next asserts thet the court erred in finding him in contempt of court. He concedes that he
had been late in making some of his child support and mortgage payments, but thiswas due to afinancid

burden placed on him in defending his right to exercise his vigtation with his child.



118. The purpose of civil contempt is to enforce or coerce obedience to the orders of the court.
Lahmann v. Hallmon, 722 So. 2d 614, 620 (119) (Miss. 1998). It is well-settled law that contempt
matters are committed to the substantial discretion of the chancdllor. Id.  This Court will not reverse a
contempt citation where the chancellor’ s findings are supported by substantia credible evidence. Varner
v. Varner, 666 So. 2d 493, 496 (Miss. 1995).

119.  Phillip citesLipsey v. Lipsey, 755 So. 2d 564 (Miss. Ct. App. 2000) in support of his argument.
In Lipsey, aformer wife was late on severd child support payments, but at the time of trid she was not
past-due on any payment obligations. Id at 568 (17). This Court affirmed the chancdlor’ sfinding that the
ex-wife was not in contempt, reasoning that “civil contempt was not a proper recourse for the chancellor
to take as there was no overdue payment Sherry need be forced to pay.” 1d.

920. The case sub judice can be digtinguished.  Although Phillip was current onhis child support and
mortgage payments a the concluson of the hearing in January 2002, hewas not current at the conclusion
of the past hearings or when the petition for citation of contempt was filed. While testifying during the
hearing held in December, Phillip admitted that the September child support payment was late, and the
check subsequently bounced; that the October child support payment was late; that the November child
support payment was late and had not been paid at the time of the November hearing, athough it waslater
paid on November 27th; and the December payment was late athough it was paid on December 19, the
day of the hearing. Further, the following exchange occurred on crass examination of Phillip:

Q: Now, under the Judgment of Divorce, you're required to make the mortgage
payment on the former marital residence; are you not?

A: Yes | am.

Q: And the amount of money you' re supposed to pay every month is $1,039.00; is
that correct?



A: That’ s correct.

Q: And as of today, you are two payments behind; is that correct?
A: | owe December— owe December’ s payment.

Q: When did you make the November payment?

A: | believeit was last week.

Q: And it was extremdy late, wasn't it?

A: Yes, it weslate,

921. Further, Tara tedtified that Phillip has been as late as two months in paying the mortgage, and
pointed out that Snce her name is still on the mortgage, her credit is affected when Phillip is late with the
payments. It is clear from the record that there was ample testimony and evidence to support the
chancdlor’s finding that Phillip was in contempt for falure to timely pay his child support and mortgage
payments. A review of therecord revealsthe chancellor did not abuse her discretion. Therefore, thisissue
iswithout merit.
(3) Attorney Fees

922.  Phillip findly assarts thet the court erred in awarding attorney fees and court coststo Tara. Again
he cites Lipsey v. Lipsey to support his proposition. InLipsey, this Court affirmed a chancdlor’ sfinding
that the husband was not entitled to attorney fees. The Court reasoned that “there were no grounds for
finding Sherry in contempt; therefore, attorney fees cannot be awarded to Joeonthisbasis”1d. (118). This
case is ingpplicable to this issue snce we affirmed the chancellor’s finding that Phillip was in contempt.
Further, our supreme court has consstently held that when the court denies a Spouse's petition for

contempt, no award of attorney fees is warranted. Hallmon, 722 So. 2d at 623 (134). Since Tarawas



successful on her motion for contempt, it followsthat sheiseligiblefor an award of attorney fees. A review
of the record indicates that the chancellor did not abuse her discretion; therefore, thisissueiswithout merit.

123. THE JUDGMENT OF THE CHANCERY COURT OF WARREN COUNTY IS
REVERSED AND RENDERED ON THE ISSUE OF MODIFICATION OF VISITATION,;
AND AFFIRMED ON THE CONTEMPT AND ATTORNEY FEESISSUES. COSTSOF THIS
APPEAL ARE ASSESSED ONE THIRD TO THE APPELLEE AND TWO THIRDSTO THE
APPELLANT.

McMILLIN, CJ., SOUTHWICK, PJ., BRIDGES, THOMAS, LEE, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR. KING, P.J., CONCURSIN RESULT ONLY.

10



