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1. Inthismedicd negligence case, Robin Medlin sued Hardy Wilson Memorid Hospitd (Hospitd);
Hazdhurs Emergency Phyddans (Physdans); Emecare of Missssppi, Inc. (Emcare); Willard Speed, .,
M.D.; Robert L. Walker, M.D.; Copiah Medicd Asociates (Copiah); Brian Twedt, M.D.; and Philip
Crangon, M.D. (Defendants). 1n her complaint, Medlin dleged thet the defendantswere negligent in ther
diagnogs, treetment and care of her for injuries she recaived in an automobile accident.

2. Melinfiled her complaint on May 11, 2001. On July 22, 2002, Medlin filed a motion for an
enlargement of time within which to serve process. Thetrid court granted Medlin thirty additiond daysto
save Drs Crangon and Twedt on July 25, 2002. Dr. Welker and Copiah Medicd Associatesfiled ther
moation for summary judgment, grounded on accord and satisfaction and ection of remedies. Dr. Twedk
joinedintha mation for summery judgment. Dr. Twedt filed asupplemental mation for summary judgment
contending that Medlin faled to support her medica negligence daim with any expert opinionvtestimony.
Dr. Twedt cross-gppeds from the trid court’s ruling that the doctrine of dection of remedies does not
aoply and cross-gopedss from the order denying his mation to dismiss based on the Satute of limitations
and supplementa moation for summary judgment regarding Medlin's failure to support her medica
negligence dams with an gopropriate expeart witness

13.  Thetrid court heard ord arguments on November 19, 2002, and entered an order and judgment
of dismissd on November 25, 2002. In its order, the trid court denied the defendants arguments for
summay judgment basad on the dection of remedies doctrine but granted summeary judgment to dl
defendants based on the doctrine of accord and satisfaction.

4. OnDecamber 13, 2002, thetrid court entered asecond order darifying thefirg with thefollowing

Satement:



The Court having consdered the Mations and Briefsfiled by dl partiesfindsthat

sncethis same case was previoudy tried againg different Defendants and the jury having

come back with afind Judgment award for dl Plaintiff’ sdamages arisng out of thiscause

of action, Defendants Mations For Summary Judgment iswel taken and isgranted under

the doctrine of accord and satisfaction.
%B.  Meinfiledthisgoped fromthat summeary judgment raising the soleissue of whether thetrid court
erred in granting summary judgment based on accord and satifaction.
6.  Oncross-gpped, Hazdhurst Emergency Physcians Emcareof Mississippi, Inc., and Speedraised
an additiond issue asto whether the trid court ered in denying summeary judgment based on the doctrine
of eection of remedies
7. Oncoss-goped, Drs Crangon and Twedt raised thetwo additiond issuesfollowing: whether the
trid court erred in denying summary judgment with regard to Medlin' s expert witnesses and whether the
trid court erred in denying summary judgment based on the datute of limitations

FACTS

18.  OnMay 12, 1999, Medlin was injured in a motor vehicle accident and trangported to Hardy
Wilson Memorid Hospitd in Hazdhurs, Missssppl. Shewasfirg treated by Dr. Speed, who admitted
her to the emergency room and ordered x-rays. The x-rays were interpreted by Dr. Twedt and Dr.
Crangon a the hospitd. Medlin was later admitted to the hospital and transferred to Dr. Walker'scare.
Medlinwasdischarged on May 17, 1999, but she continued to have pain and discomfort in her neck, back,
shoulders, and ams. After consuiting other physcians, Medlin discovered she hed fracturesin her neck,
am, and thumb.
1.  Inspaaelitigation, Medin sued D & M Trucking, Inc., Micheds Walls, Clancy’s Lawn Care
and Landscgping, Inc., and Adrian Gonzaes for dameages for the injuries she sustained in the accident.

Clancy’ s Lawvn Care and Landscaping, Inc. and Adrian Gonzdes sattled with Medlin. The case went to



trid agang D & M Trucking, Inc. and Michad Walls and the jury found that Medlin hed suffered
$300,000 in damages, but that D & M Trucking, Inc. and Miched Wdlswerenat lidhleto her. Thejury
dd not atribute fault to any other party. At trid, there was no assertion that Medlin's damages for
permanent injury were caused by the actions or inactions of the tregting physidans or hospitd.  Punitive
damages were not consdered by thejury.
STANDARD OF REVIEW

110.  This Court employs ade novo gandard in reviewing asummary judgment. Wallacev. United
Miss. Bank, 726 So. 2d 578, 582 (Miss. 1998) ; Allen v. Mac Tooals, Inc., 671 So.2d 636, 640
(Miss. 1996); National Farmers Union Prop. & Cas. Co. v. First Columbus Nat'l Bank, 669

So.2d 767, 769 (Miss. 1996); Owen V. Pringle, 621 So.2d 668, 670 (Miss. 1993). As provided by
Miss R. Civ. P. 56(c), summary judgment is only gppropriate “if the pleadings, depositions, answversto
interrogatories and admissons on file, together with affidavits if any, show thereisno genuineissue asto
any maerid fact and the moving party is entitled to judgment as a matter of law.”
111.  Indetermining whether a“genuineissueasto any materid fact” exigs, thisCourt will view thefacts
inalight mog favorable to the non-moving party. Beyer v. Easterling, 738 So. 2d 221, 224 (Miss.
1999); Brown v. Credit Ctr., Inc., 444 So.2d 358 (Miss.1983).
DISCUSSI ON
l. WHETHER THE TRIAL COURT ERRED IN GRANTING ALL
DEFENDANTS SUMMARY JUDGMENT BASED ON THE
DOCTRINE OF ACCORD AND SATISFACTION.

112.  Ondirect goped Medlin contendsthat thetrid court erred in granting summary judgment againgt

her based upon the doctrine of accord and stisfaction. We agree,



113.  Anaccord and stisfaction “must have dl the essentids of a contract and may be express, or
implied from the drcumgtances” Cook v. Bowie, 448 So. 2d 286, 287 (Miss. 1984) (quoting Roberts
v. Finger, 227 Miss. 671, 677-78, 86 S0. 2d 463, 465 (1956)). There are four basic requirements of
an accord and satifaction:

Frgt, something of vaue mugt be offered in full stisfaction of demand.  Second, the offer

must be accompanied by acts and a dedaration which amount to a condition thet if the

thing offered is accepted, it is acoepted in stisfaction. Third, the party offered the thing

of vaueisbound to undergand thet if hetakesit, hetakesit subject tothe conditions. Last

and fourth, the party must actudly acoept the item offered.

Royer Homes of Miss., Inc. v. Chandeleur Homes, Inc., 857 So. 2d 748, 754 (Miss. 2003). See
also Wallacev. United Miss. Bank, 726 So. 2d 578, 589 (Miss. 1998); Alexander v. Tri-County
Co-op. (AAL), 609 So. 2d 401, 404-05 (Miss. 1992); Lovorn v. Iron Woods Prods., Corp., 362
$0. 2d 196, 199 (Miss 1978). To meat the fird three dements, there must be amedting of the minds
between the parties. Royer Homes of Miss., Inc. v. Chandeleur Homes, Inc., 857 So. 2d a 754.
See also Wallace, 726 So. 2d at 589; Cook, 448 So. 2d at 287, Roberts, 227 Miss. a 677-78, 86
So. 2d &t 465.

114.  Naither thetrid court nor the defendants offer any andlyss of these four basic requirements. Also,
none of the parties in this case reference an agreement between Medlin and any of the defendants.
Furthermore, the record does nat evidence such an agreement or the meeting of the minds of these parties.
Therefore, this record does not establish an accord and satisfaction, and a summary judgment based on
that doctrine cannot gand. This Court findsthet thetrid court erred in granting the defendants summeary
judgment based on accord and satisfaction.

115.  On cross-gpped, the defendants raise the remaining three issues.



. WHETHERTHETRIAL COURT PROPERLY DENIED SUMMARY
JUDGMENT BASED ON ELECTION OF REMEDIES.

116. InBeyer v. Easterling, 738 So. 2d 221, 224 (Miss. 1999), this Court concluded that “the
doctrine of dection of remediesisin disfavor nationwide, and the doctrineis generdly goplied with caution
and only in caseswheretheequitiesso dictate.” (footnote omitted). The purposeof thedoctrineof dection
of remediesisto prevant alitigant from presenting incondsent causes of action or tesimony before the
court. 1d. Asoutlinedin Beyer, aplantiff’saction is bared if the fallowing three requirements are met:
“(1) There exig two or more remedies, (2) The remedies are inconagent, and (3) The plaintiff has
previoudy mede achoice of one of them.” 1d. (dting Aetna Cas. & Sur. Co. v. Berry, 669 So. 2d 56,
72 (Miss. 1996)).

17. At lesst two remedies are available to Medlin: atort action for damages agang the persons
responsble for the motor vehicle accident and another tort action for damages againg the persons
responsble for any medica negligence that may have occurred, o the fird requirement ismet. Themore
pertinent question iswhether these two remedies are incondgent.

118. Inthecomplantfiledinthefirg action, Medlin asked for “All of theinjuries, padt, present and future
pain and suffering, disahilities and other losses and damages, induding lost wages and loss of wage earning
cgpaaity, were directly and proximately causad by the aforementioned actions of the Defendant Gonzdes
and hisemployer, Clancy’sLawvn Care and Landscaping, Inc” Medlin asked the same of “Defendant
Wals and his employer, D&M trucking, Inc” Damages resulting from medica negligence or medicd
melpractice are not mentioned in the complaint.

119. Thejury returned a verdict finding damages to be $300,000 in answer to the question, “Whet is

the total amount of damagesincurred by the plaintiff, Robin Medlin, asareault of theacadent in quesion?’



Thejury’sverdict does not indicate thet it decided the amount of damages dueto any medica negligence
that occurred.  The two remedies sought, resulting from the two separae torts are not inconsgent.
Therefore, the second requirement for the dection of remedies doctrine has not been met. Genuineissues
of materid fact exig asto whether the remedies sought by Medlin wereinconsgent. ThisCourt findsthet
thetrid court did not e in denying summeary judgment based on dection of remedies
. WHETHERTHETRIAL COURT PROPERLY DENIED SUMMARY
JUDGMENT WITH REGARD TO THE PLAINTIFF'S EXPERT
WITNESSES.

120. Drs Crangon and Twedt citeto Travisv. Stewart, 680 So. 2d 214 (Miss. 1996), as support
for thar dam that meredlegationsof mdpracticeareinsuffident. They arguethat Medlin did not provide
enough expert medical testimony to establish aprimafadie caseagaing them. InTravis, thisCourt found
that the plaintiffs provided no expat medica testimony contradicting the oppoding affidavit. 1d. at 218.
“Moreover, [theplaintiffg falled to present amedica expert toidentify and articulate the requisite andard
that was dlegedly breached.” Id. (citing Barner v. Gorman, 605 So.2d 805, 809 (Miss. 1992);
Latham v. Hayes, 495 So.2d 453 (Miss 1986)). Viewing the proof in the light most favorable to the
nonmoving party, in Travis we conduded the plaintiffs failed “to bring forward [any] Sgnificant probetive
evidence demondrating the exigence of [g] tridble issue of fact.” Travis, 680 So.2d a 218 (diting
Phillipsv. Hull, 516 S0.2d 488, 491 (Miss. 1987), quoting Brown v. Credit Ctr., Inc., 444 So.2d
a 364 (dtation omitted)).

121. Inthis case Medlin has provided expert witness evidence in support of her medica negligence

dlegations shedid not fail to bring forward any significant probativeevidence. Therefore, therearegentine



issues of materid fact for the fact finder, and summary judgment is nat proper. This Court finds thet the
trid court did not er in denying summary judgment with regard to Medlin's expert witnesses

V.  WHETHERTHETRIAL COURT PROPERLY DENIED SUMMARY
JUDGMENT BASED ON THE STATUTE OF LIMITATIONS.

22. Before Medlin sarved Drs. Crangton and Twedt with process, she asked the trid court for an
extengon of time in which to sarve them.. The trid court granted that extenson on July 25, 2002.
M.R.C.P. 4(h) providesa120-day timelimit to perfect service of processunlessgood cause can beshown
why sarvice was not made within 120 days  In her mation for enlargement of time, Medlin cited the
fallowing reesonsjudtifying extratime: when summonseswereissued on September 17, 2001, Medlinwas
told by Hardy Wilson Memorid Hospitd theat Drs. Twedt and Crangton were not employed there, and
Medlin's search for the doctors on the American Medica Associaion’s webdte turned up no lidings for
ether doctor. Also, an dfidavit by Judin Pace detals the drcumdances surrounding the initid attempted
sviceon Dr. Cranston and the successful serviceon Dr. Crangton. Thisaffidavit assartsthet Dr. Crangton
answered the door a his resdence onthefirg atempted service but denied that Dr. Crangton lived & the
address The afidavit further asserts that employees of the Hardy Wilson Memorid Hospitd, who were
questioned by Pace, denied knowing Drs. Crangton or Twedt and even suggested the doctors may have
been interns a the time of Medlin's medical trestment.

123. Asthis Court gated in Rains v. Gardner, 731 So. 2d 1192, 1197 (Miss. 1999), “Such a
determination of ‘good cause would be adiscretionary ruling on the part of thetriad court and entitied to
deferentid review of whether the tria court abused its discretion and whether there was subgantia
evidence supporting the determination.” Nether Dr. Twedt nor Dr. Crandon assarts that the trid court

abusad itsdiscretion, and therecord supportsthetria court’ sfindingsof good cause. Therefore, thisCourt



finds that the trid court did not e in denying the mation for summeary judgment basad on the datute of
limitetions
CONCLUSION

24. We hald thet the trid court erred in granting summeary judgment to the defendants based on the
doctrine of accord and satisfaction. On the cross-gppeds, wefind thet thetrid court did not err in denying
summary judgment based on the doctrine of dection of remedies, datute of limitations, or expert witnesses
Therefore, we afirm the trid court’s judgment to the extent thet it denied summary judgment to the
defendants basad on dection of remedies, datute of limitations, and plaintiff’s expert witnesses We
revarse the summary judgment for the defendants based on accord and satisfaction, and we remand this
casefor atrid congagent with this opinion.

125. ONDIRECT APPEAL: REVERSED AND REMANDED. ON CROSS-APPEAL:
AFFIRMED.

PITTMAN,C.J.,WALLER,P.J.,COBB,CARLSON,GRAVESAND DICKINSON,
JJ., CONCUR. EASLEY, J, CONCURS IN RESULT ONLY. DIAZ, J., NOT
PARTICIPATING.



