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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1. RhondaMassey gopedsto this Court from aLowndes County Circuit Court order granting Ross
Tingleé smation for summary judgment. Thetrid court rlied on abroad waiver of ligaility giving noticeto
the plaintiff and other personsentering the pit areaof aracetrack that aracing event isdangerous and may
involverisk of injury or desth. Thetrid court dso hed that such danger isopenand obvious Findly, the
trid court hdd inthe dternative that Massey’ sinjurieswere not proximately caused by any aleged breach

of duty by the Tingle

FACTS



2.  The plantiff, Rhonda Massey (“Massey”), atended aracing event a adirt track leased by the
defendant, Ross Tingle doing business as Columbus Spesdway (“Tingle’). Massey paid an additiond fee
to beadmitted to the pit area. Shedso Sgned a“Rdeaseand Waiver of Liahility, Assumption of Risk and
Indemnity Agreement” (“Waiver”) prior to entry. One dause of the Waver dated the undersgned
“HEREBY acknowledges THE ACTIVITIES OF THE EVENT(S) ARE VERY DANGEROUS ad
involverisk of seriousinjury and/or desth and/or property damege” (Emphesisin origind).

13.  Whileat the ColumbusMotor Speedway, Massey agreed to hdp afriend time arace car. Massey
used agtop watchtotimethe cars, but wanted to seethe oeedway’ stime dock so that she could compare
her timesto the officd times. Massey |eft the pit areain order to seethe officid dock. The pit areawas
encdosed by a chainHlink fence. There was an open area between the chainHlink fence and the track
guardrall. Shewastiming the carsin the area between the chainHink fence and the guardrail when shewas
injured. Therewereno desgnated aressa the peedway for timing cars, but Massey tedtified shethought
that she could have seen the offidd time dock from the granddands. She wasfully awvare the cars were
traveling around the track a speeds of up to one hundred miles per hour. Moreover, she Sated thet one
could see the track from the grandstands.

4. Anout-of-control race car sruck the guardrall. The guardrall struck Massey, and she suffered
siousinjuries Thecar did not, however, enter the fenced-in pit area. Massey contendsthat Tinglewas
negligent in thefallowing respects: failing to congtruct the guardrail of ameterid srong enough to sugan
the weaght placed upon it; falling to fumnish her with assfe place to view therace; dlowing her tobeinan
unreasonably dangerous areg; and failing to warn her that the area of the premises where she wasinjured

was unreasonably dangerous.



.  Masey has been atending racing events for more than fifteen years. She has seen over one
hundred races and has been admitted to the pit area between eighty-five and ninety times. 1t gppearsthat
eachtime Massey was admitted to the pit area, hewasrequired to Sgn“ something.” Massey deniesever
reading thiswalver Spedificaly or any prior rdeasein the Sxteen years she hasbeen atending races. The
trid court found therewas no genuineissue of any materid fact, and, therefore, granted summiary judgment
to Tingle Massey raises the following issues on gpped:

l. WHETHER THE TRIAL COURT ERRED IN GRANTING
SUMMARY JUDGMENT IN FAVOR OF TINGLE.

. WHETHER THE LANGUAGE USED IN THE WAIVER IS
AGAINST PUBLIC POLICY.

1.  WHETHER TINGLE HAD A DUTY TO WARN MASSEY OF AN
ALLEGEDLY UNREASONABLY DANGEROUS CONDITION.

IV.  WHETHER THE DOCTRINE OF ASSUMPTION OF RISK BARS
MASSEY'SCLAIMS.

V. WHETHER THE TRIAL COURT ERRED IN FINDING MASSEY'’S
DAMAGESWERENOT PROXIMATELY CAUSEDBY ABREACH
OF ANY DUTY TINGLE OWED MASSEY.
STANDARD OF REVIEW
6.  ThisCourt'sstandard of review regarding mationsfor summary judgment iswdl established. We
review summary judgments de novo. Hardy v. Brock, 826 So. 2d 71, 74 (Miss. 2002) (dting Heirs
and Wrongful Death Beneficiaries of Branning ex rel. Tucker v. Hinds Cmty. Coll. Dist,,
743 So. 2d 311, 314 (Miss 1999)). Thefactsareviewed inlight most favoradleto the nonmoving party.
I d. (ating Robinson v. Singing River Hosp. Sys., 732 So. 2d 204, 207 (Miss. 1999)). Theexigence
of agenuineissue of materid fact will predude summary judgment. |d. The non-moving party may not
rest upon dlegations or denids in the pleadings but must st forth goedific facts showing thet there are
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ganureissuesfor trid. 1d. (dting Richmond v. Benchmark Constr. Corp., 692 So. 2d 60, 61 (Miss.
1997)).
DISCUSSION

l. WHETHER THE TRIAL COURT ERRED IN GRANTING
SUMMARY JUDGMENT IN FAVOR OF TINGLE.

7. ThisCourt beginsitsreview of the trid court's grant of summary judgment kegping in mind thet
“[t]he presence of fact issues does nat per se entitle a party to avoid summary judgment. The court must
be convinced that the factud issueis amaterid one, one tha mattersin an outcome determinative sense”
Hudson v. Courtesy Motors, Inc., 794 So. 2d 999, 1002 (Miss. 2001) (citing Simmons V.
Thompson Mach. of Miss,, Inc., 631 So. 2d 798, 801 (Miss. 1994)).
8.  Frg, Masy's complaint aleges that Tingle condructed and maintained the guardrals in a
defective and dangerous manner and condiition. The complaint dso contendsthat Tinglefalled to condruct
the guardrails of amaterid strong enough to sugtain the weaght placed upon them.  However, the record
doesnot contain any evidence regarding the congruction or maintenance of theguardralls. Likewise, there
Isno evidence of Tingle sdleged fallureto condruct the guardrailsof materid srong enoughto sudainthe
weight placed upon them.
9. M.RCP. 56(¢) dates.
When amation for summary judgment is made and supported as provided in thisrule, an
adverse party may not rest upon the mere dlegations or denids of his pleadings, but his
resoonse, by afidavits or as otherwise provided in thisrule, must st forth gpedific facts
showing thet there is a genuine issue for trid. If he does not so respond, summary
judgmert, if gopropriate, shall be entered againg him.
See also Boylesv. Schlumberger Tech. Corp., 832 So0.2d 503, 507 (Miss. 2002); Hartford Cas.

Ins. Co. v. Halliburton Co., 826 S0.2d 1206, 1215 (Miss. 2001). Maszy smply falled to come



forward with any concrete evidence to support her firg two dlegations. She dearly did not “<et forth
spadific facts showing thet there is a genuine issue for trid” and, therefore, “res[ed] upon the mere
dlegations...of h[er] pleadings’ with respect to these contentions.  The bare Statements regarding the
guardral in her complaint and response to Tingle smation for summary judgment areinauffident, ganding
done, to insulate Massey from asummary judgment.

110. The complant next dleges that Tingle faled to provide Massey a sefe place to watch the race.
However, viewing the factsin the light mogt favorable to Massey, it is gpparent to usthet thereisnoissue
of materid fact regarding this contention. Massey admitted thet she was nat ingtructed to wetch the race
fromthe areabetween the chain-link fenceand theguardrall. Infact, she could havewatched theracefrom
the pit area or the granddands. Massey admiitted that the officid dock was probably vigble from the
granddands. Further, her act of timing the carswasfor her own benefit and was not directed in any way
by the race track or its Saff.

11. Masxy's complant dleges that Tingle negligently dlowed her to be in an area that was
unreasonably dangerous. The complaint aso assarts that Tingle negligently failed to warn her that the
paticular area of the premises where she was injured was unressonebly dangerous. This dlegation is
identical to Massey’ sthird assgnment of error; therefore, Massey' s third issue will be treated here as a
sub-part of the summary judgment issue

12. Theandyssof apremisesliability case proceeds according to three geps. Titusv. Williams,
844 S0.2d 459, 467 (Miss. 2003). Fird, it is necessary to determine whether the injured person isan
invitee, licensee, or trespassar. Next, the duty owed to theinjured person must be determined. Thefind

dep isthe determination of whether the landowner breeched thet duty. 1d.



113.  Inorder to cregte invitee Satus, there mugt be a mutudly advantageous interaction between the
landowner and invitee. Corley v. Evans, 835 So. 2d 30, 37 (Miss. 2003). A landowner “isnot an
insurer of the inviteg s sefety, but does owe to an invitee the duty ‘to keep the premises reasonebly safe,
and when not reasonably safe, towarn only wher e thereishiddendanger or peril thatis
not in plain and open view.”” | d. (emphass added) (quating Carusov. PicayunePizzaHut, I nc.,
598 So. 2d 770, 773 (Miss. 1992)).

114.  Whereaperson entersthe property in questionfor hisor her “own convenience, pleasureor benfit

pursuant to the license or implied permisson of the owner,” he or sheisalicensee. Titus, 844 So.2d at

467. We have characterized trespassers as follows:
A trespasser is a person who enters on the property of ancther without any right, lavful
authority, or express or implied invitation, permisson, or license, not in the performance
of any duty to theowner or personin chargeor on any busnessof such person, but merdy
for his own purposes, pleesure, or convenience, or out of curiogty, and without any
enticement, dlurement, inducement, or express or implied assurance of safety from the
OWnNer or person in charge.
| d. (atingWhitev. Miss. Power & Light Co., 196 So0.2d 343, 349 (Miss. 1967)). Landownersowe
licensees and trepassar's the same duty, pedificaly, to refrain from willfully or wantonly injuring them.

Titus, 844 So.2d at 467.

115. Regardless of whether Massey is characterized as an inviteg, licensee, or tregpasser a thetime
shewasinjured after leaving the fenced-in areg, we find that there is no materid fact issue asto whether
Tinge made the premises reasonably sefe. Clearly, the fenced-in pit area was reasonably sfe, as
evidenced by the fact that the out-of-control car which struck the guardrail did not enter the pit area
Moreover, when hetook control of theracetrack, Tingle had repairsdone on someof thetrack guardrails.

Further, he inddled guardrallsin the portion of the track where the accident occurred. Tingletedtified thet



the metal guardrails and supporting postswere atype approved by the State. Moreover, the pit areawas
endosed by achan-ink fence

116.  Nor isthereany genuineissue of materid fact regarding whether Tinglefailed towan Massey thet
the particular area of the premises where she was injured was very dangerous. Frdt, we find thet the
speeding carswerein plain and open view. Therisk of injury increased when Massey |eft the fencedHin
pit aeato timethe cas Thisincreasad risk of injury was likewise nat a hidden peril, especidly snce
Massey hed atended race eventsfor over Sixteen yearsprior to her accident. Itiscertainly obviousto any
person, particularly an experienced race goer like Massey, that agpectator who moves doser to Speeding
race cars with less protection is subjected to morerisk of injury then to onewho isfurther awvay fromthe
carswith more protection. Massey admitted that she knew the rate of peed a which the cars traveled
aound the track. She ds0 knew the reason there was a guardrall between the track itsdf and the
designated Spectator areas was to prevent cars from leaving the track. Because Massey was in more
danger dter leaving thefenced-in areg, and thisdanger was not hidden, but open and obvious, wefind thet
Tingle had no duty to warn even if hefalled to meke the premises ressoncbly safe

17.  Moreover, “[ijn Missssppi, a parson is charged with knowing the contents of any document
thet he executes” Russell v. Performance Toyota, I nc., 826 So.2d 719, 726 (Miss. 2002) (diting
J.R.WatkinsCo. v. Runnels, 252 Miss. 87, 96, 172 S0.2d 567, 571 (1965)) (emphasisadded). See
also Dunn v. Dunn, 786 So.2d 1045, 1050 (Miss. 2001) (“a person cannot avoid a written contract
whichheentered into on the ground that he did nat read it or haveit reed tohim”); Turner v. Terry, 799
So.2d 25, 36 (Miss. 2001) (“ parties to an ams-length transaction are charged with a duty to read whet
they sign; falure to do so condtitutes negligence’). The wamning dauseisnat printed in fine print - rather,
it was printed in bold typeface which could eeslly be seen, even @ aglance. Although Massey admitted
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thet she did not read the document, there is no evidence that she was prevented from reeding it hed she
chosentodo so. Infact, Massey admitted to receiving thisdocument and sgningit. Shedso admitted thet
on previous occasons she hed recaived other Smilar documents a racing events and signed them without
reading thedocuments. The document shereceived at the Columbus Speedway dearly Sated that therace
adtivitiesweredangerousand involved seriousrisk of injury. Therefore, evenif Tingle had theduty towarn
Massey, we find that the document Massey executed gave sufficient warnings of the possible danger
presented by the race, and sheis charged with knowledge of those warnings.
118.  Accordingly, wefind that none of the contentionsin thisissue has merit. Because our holding as
to summary judgment is dispostive of this gpped, we need not condder Issuesll, IV, and V.
CONCLUSION

119.  For the foregoing ressons, we find thet the trid judge did not ar in granting summary judgmentt.
Therefore, we &firm the trid court’s judgment.
120. AFFIRMED.

PITTMAN, CJ.,, WALLER, P.J., COBB, CARLSON AND DICKINSON, JJ.,

CONCUR. GRAVES,J.,DISSENTSWITHOUT SEPARATEWRITTENOPINION. DIAZ
AND EASLEY, JJ., NOT PARTICIPATING.



