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THOMAS, J., FOR THE COURT:

1. Gilda and Joseph Davis, acting pro se, agpped the decision of the Harrison County Circuit Court,
gtting as an appdlate court, which affirmed the grant of summary judgment to Jmmie Dde Ziegler and
dismissd of Mary Patricia Seymour, defendantsin acivil suit filed by the Davises. The suit semmed from
an automobile accident in 1996. On apped, the Davises argue anumber of points dedling with the factua

circumstances of the 1996 accident which are unrelated to the order they are appeding. Thereis a



sufficient record, however, for us to determine the vaidity of the lower court's order and we find the
judgment of the circuit court was correct and affirm thet decision.

FACTS
92. In September 1996, Gilda Davis and Mary Patricia Seymour were involved in a low-speed
automohile accident in Biloxi. Seymour wasthen sixteen years old and was driving avehicle owned by her
grandfather, Jmmie Dae Ziegler. Ziegler had loaned Seymour the vehicle in order to attend softball
practice, from which Seymour was returning at the time of the accident.
113. OnJduly 1, 1999, the Davisesfiled acivil complaint in Harrison County Court seeking property and
personal injury damages againgt Seymour, for negligent operation of the vehicle, and Ziegler, for negligent
entrusment of the vehicle to Seymour. Persond service was made upon Ziegler and Seymour but no
service was made upon Seymour's parent asrequired by Rule 4(d)(2)(A) of the Missssppi Rules of Civil
Procedure, which statesthat for unmarried minorsover the age of twelve service of processmust be made
upon both the minor and the parent or guardian to be complete.
14. Both Seymour and Ziegler answered the complaint immediately. Ziegler dso filed a counter-
complant for property damagesto hisvehicle. Seymour'sanswer included the defense of improper service
of processaswell asamotionto dismissupon that basis. The motion to dismisswasbrought onfor hearing
inJuly 2000, without perfection of service ever being made. The gppellants, then represented by counsd,
noted that Seymour and her mother were living with Ziegler a the time of the accident because Mr. and
Mrs. Seymour were then in the process of divorcing. The Davisesargued that Ziegler wasacting in loco
parentis to his granddaughter and the separate service made upon him was sufficient to meet the
requirements of Rule 4(d)(2)(A). The Davises cited no authority for this proposition nor was any proof

offered that Ziegler wasalegd guardian to Seymour. The county court noted that Seymour and her mother



were not living with Ziegler at the time process was attempted; the process server had to go to two
Separate addresses and the Davises had not satisfied the requirement of service upon the parent or guardian
of aminor. The motion to dismiss Seymour was granted.

15. Three months later, Ziegler filed for summary judgment on the daim of negligent entrusment. At
the hearing on the matter, Joseph Davis, now acting pro se, questioned both Seymour and Ziegler. The
court found he offered no evidence to support the alegations of the complaint and summary judgment was
granted. The Davises then sought gppellate review in the Harrison County Circuit Court which issued an
order affirming the county court'sdecisonto both dismiss Seymour and grant summary judgment to Ziegler.
It isfrom this order the Davises now agppedl to this Court.

ANALYSS
1. Dismissal of Seymour

T6. As noted above, the gppellants address only questions dealing with Seymour's negligence in the
underlying motor vehicle accident, as wdl as intimating a conspiracy among public officids to protect
Seymour from ligbility because her unclewasacounty officid at thetimeof theaccident. The Davisesmake
no argument in law or fact on the only question available for gpped, that is, whether or not Seymour's
dismissal from the suit was proper.

7. The ground for dismissal wasthat of failureto properly effect service of processuponaminor. As
noted above, the Mississppi Rules of Civil Procedure require that, for unmarried minors over the age of
twelve, process must be served upon both the minor and the parent. M.R.C.P. 4(d)(2)(A). The Davises
did not make any atempt to serve Seymour's mother, ether at the time of service upon Seymour and
Ziegler, nor after being noticed of the deficiency in Seymour's answer and Smultaneous motion to dismiss.

The argument forwarded & the hearing on the matter, that Ziegler was acting in loco parentis and thus



congtituted a guardian, was unsupported by authority at the time, remains unaddressed by the appellants
and no authority to support that theory wasfound by this Court initsown review of thelaw. We conclude
that dismissa of Seymour was proper.

2. Summary judgment
118. The clam againg Ziegler was based upon negligent entrusment of hisvehicleto hisgranddaughter.
Thetrid court granted his motion for summary judgment. We apply ade novo standard of review to the
grant or denid of motionsfor summary judgment. Lewallenv. Sawson, 822 So. 2d 236, 237 (116) (Miss.
2002).
T9. Tort ligbility under the theory of negligent entrustment has been defined asfollows:

One who supplies directly or through athird personachattel for use of another whomthe

supplier knows or has reason to know to be likely because of his youth, inexperience, or

otherwise, to useit in amanner involving unreasonable risk of physicad harm to himsdf and

others whom the supplier should expect to sharein or be endangered by itsuse, is subject

to lighility for physical harm resulting to them.
Savage v. LaGrange, 815 So. 2d 485, 492 (1 18) (Miss. Ct. App. 2002).
110.  Asthedefinition makesclear, negligent entrustment can only arisesasaviabledamif Ziegler knew
or should have known at the time he alowed Seymour to drive his vehicle that doing so involved an
unreasonable risk of harm. The Davises proffered no evidence a the hearing on the maotion for summary
judgment to support the claim of negligent entrustment. Seymour was driving under avaid licenseand she
did not have a history of prior accidents or moving violations. The Davises did not submit any evidence
that would suggest in the least any physicd impairment of ether a transent or permanent nature which
would make Seymour a hazardous driver.

11.  Summary judgment shdl be granted when the record fails to contain any genuineissue of materia

fact in controversy. Lewallen, 822 So. 2d a 238. The Davises have long maintained that Seymour was



respongble for the accident. No doubt thisis amaterid fact in controversy to them. However, that was
not theissue before the court on the motion for summary judgment. Theissue upon which the Davisesbore
the burden of proof was whether or not there was some reason Ziegler should have suspected his
granddaughter was an unfit driver. Evenif thetrid court wasto presumethat Seymour was an unfit driver,
the Davises offered no evidence that Ziegler was or should have been aware of it. There was Smply no
basis upon which Ziegler could have reasonably concluded Seymour was an unreasonably risky driver to
have on the road and therefore should not have alowed her to borrow his vehicle. Lacking any such
evidence a dl, Seymour cannot be found to have negligently entrusted hisvehicleto Seymour. Summary
judgment was proper under these circumstances.

12.  Onagpped, the Davises dlege anumber of flawsthey fed support their contention that Ziegler was
negligent in entrusting a vehicle to Seymour, such as dlowing her to drive without corrective lenses and
driving without a vaid license, the latter being in direct contradiction of the finding made by the trid court
from the bench during the summary judgment hearing. We make no finding as to whether these would
support aclam of negligent entrustment for the Davisesfailed to raise any of these matters beforethetrid
court. Having done so, they are not properly before us on appea. Moreover, no supporting evidence for
these alegations has been presented to any court, including this one.

113. THEJUDGMENT OF THEHARRISON COUNTY CIRCUIT COURT ISAFFIRMED.
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, LEE, IRVING,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.



