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CHANDLER, J., FOR THE COURT:
1. Willie James Thomeas pled guilty to two counts of sale of cocaine. He filed a motion for post-
conviction relief (PCR), arguing (1) that the pleawas involuntary because he was misinformed by counsd
about his parole digibility and (2) that he received ineffective assstance due to his counsdl's erroneous
advice, falureto investigate, and falureto file an gpped from the conviction. The Circuit Court of Adams
County summarily dismissed the PCR. Thomasgppeds, arguing that heisentitled to an evidentiary hearing

a which he will prove the merits of hisclams.



FACTS

92. Thomas was indicted for two counts of sale of cocaine on July 30, 1996. Thomas pled guilty to
both counts at ahearing on December 3, 1996, in the Circuit Court of Adams County. After exploring the
voluntariness of Thomas pleg, the circuit court accepted the pleas and sentenced Thomasto serve twelve
years on each count of sale of cocaine, to run concurrently and to run concurrently with a prior sentence
for armed robbery that had been imposed by the Circuit Court of Adams County in aseparate proceeding.
113. Thomasfiled atimely PCR atacking the guilty plea. Inthe PCR, Thomasdleged that, during plea
negotiations, his atorney informed him that he would be digible for parole if he pled guilty to the cocaine
sdes. He asserted that, contrary to counsel's advice, his prior armed robbery conviction rendered him
indigible for parole. Thomas dtated that, if he had known that he was actudly indigible for parole, he
would not have entered the guilty plea and would have proceeded to trid. Thomas contended that his
reliance on the attorney's erroneous advice rendered his plea involuntary, and that the erroneous advice
condtituted ineffective assstance of counsd. Thomeas further argued that his counsdl's performance was
ineffective duetofalureto investigate the crime and failure to file an apped from the conviction or to advise
Thomas of his right to apped.

14. Thomeas filed an amended PCR that included his own affidavit. Inthe affidavit, Thomas madethe
following dlegations

1. On September 12, 1996, | was indicted by the Grand Jury of Adams County for an
Armed Robbery of which | was not guilty.

2. The attorney who represented me on that charge failed to investigate the case againgt
me and instead, ingsted that | enter aguilty plea

3. Although | repeatedly asked my attorney to file a motion for discovery he refused to
do s0. My attorney told me that 1 should enter aguilty pleaand did not need discovery.



4. My dtorney told methat if | entered aguilty pleato the charge of Armed Robbery that
| would be digible for parole.

5. It was only after | entered the plea and was sentenced that | learned that | was not

eigiblefor parole for that charge. If | had known that | wasindigible for parole, | would

not have entered a guilty plea, but would have inssted on atrid.

6. My attorney did not tell methat | had aright to apped my conviction. If | had been so

informed | would havefile [sic] an gpped, because my pleawasinvoluntary and based on

incorrect information from my atorney.
5. The circuit court found that, while Thomas PCR sought relief from the cocaine saes conviction,
his arguments were directed at his separate plea and convictionfor armed robbery. The court found that
Thomas guilty plea to the cocaine sales was knowingly and voluntarily entered. The court held that
Thomas was not entitled to any relief and dismissed the PCR without a hearing.

STANDARD OF REVIEW

6.  Accordingto Mississippi Code Annotated section 99-39-11 (2) (Rev. 2000), thelower court may
summaily dismissaPCR "[i]f it plainly gppears from the face of the motion, any annexed exhibits and the
prior proceedings in the case that the movant is not entitled to any relief.” The procedura posture of an
gpped from the summary dismissd of aPPCR is andogousto that of an gpped from the dismissa of acivil
action for falure to sate a clam. Young v. State, 731 So. 2d 1120, 1122 (1 6) (Miss. 1999). The
appellate court must review the record de novo to determine whether the movant hasdemonstrated aclaim
that is procedurdly dive and that "present[s] asubstantia showing of the denid of agtate or federd right.”
Miss. Code Ann. 8 99-39-27(5) (Supp. 2003); Young v. State, 731 So. 2d 1120, 1122 (1 9) (Miss.

1999).
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7. The basisfor the lower court's dismissal of Thomas PCR was its finding that Thomas arguments
attacked a separate judgment of conviction from the oneidentified for collateral attack. Mississppi Code
Annotated section 99-39-9(1) (Supp. 2003) requires that amovant for post-conviction relief state "[t]he
identity of the proceedings in which the prisoner was convicted" and swear to "specific facts' within his
persona knowledge. Miss. Code Ann. 8 99-39-9(1)(a) and (d) (Supp. 2003). Thomas PCR clearly
identifies hisjudgment of conviction for two sdes of cocaine asthat which heintendsto collateraly attack.
However, Thomeas affidavit addressesthe eventsof apleaof guilty to armed robbery, aconvictionthat was
not embraced by the judgment of conviction for two sales of cocaine.

118. Besides Thomas affidavit, none of the documents in the record pertain to the armed robbery
conviction; the entirety of the record concerns the cocaine saes conviction. Notwithstanding the affidavit,
Thomas amended motion and memorandum of law contain sworn, specific dlegations of fact that attack
hiscocanesaesconviction, asrequired by Mississippi Code Annotated section 99-39-9(1)(d). Thelower
court erred by finding that Thomas failed to dlege flawsin his cocaine sales conviction because he clearly
did so in his motion and memorandum of law. Thus, we proceed to the merits of Thomas arguments
concerning hiscocaine sdesplea. We observethat we are unableto review the legdity of Thomas armed
robbery plea because a post-conviction movant may clam relief againgt one judgment only. Miss. Code
Ann. § 99-39-9(2) (Supp. 2003).

. Involuntary plea

T9. Thomas dleges that his plea was involuntary because it was entered in response to erroneous
advice from hisatorney that hewas digiblefor parole. A guilty pleaisbinding on adefendant only if it is
entered voluntarily and intdligently. Alexander v. State, 605 So. 2d 1170, 1172 (Miss. 1992). A plea

is conddered "voluntary and intdligent” only if the defendant isinformed of the nature of the charge against



him and the consequences of the plea. 1d. Beforethetrid court may accept a guilty plea, the court must
"determine that the pleaiis voluntarily and inteligently made and that there is afactua basis for the plea”
URCCC 804 (3). As part of its voluntariness inquiry, the court must determine whether the accused
undergtands the minimum and maximum sentences for the charge. URCCC 8.04 (4)(b).

110. Because parole isamatter of legidative grace, parole digibility or non-digibility isnot conddered
a"consequence” of aguilty plea Ware v. State, 379 So. 2d 904, 907 (Miss. 1980). Therefore, it is not
aprerequisteto avoluntary pleathat the defendant understand the nature of parole, hisdligibility for parole,
and the circumstances under which it may be granted. |d. However, a pleaisinvoluntary if a defendant
is affirmatively mignformed regarding the possibility of parole and pleads guilty in rdiance on the
misnformation. Fairleyv. State, 834 So. 3d 704, 706 (1 8) (Miss. 2003). In this case, Thomasaleges
that he pled guilty to the cocaine slesin reliance on advice from hisattorney that hewaseigiblefor parole.
Thomas contends he later discovered that, pursuant to Mississippi Code Annotated section 47-7-3 (d)(ii)
(Supp. 2003), he was not digible for parole because of his status as a convicted armed robber.

11. A prisoner may berdeased early on paroleif digible and pursuant to adetermination by the State
Parole Board. Miss. Code Ann. 8§ 47-7-17 (Rev. 2000). Thomas correctly argues that he was never
digible for parole release from his cocaine sal e sentences, but he has misidentified the controlling statutory
law. Missssippi Code Annotated section 47-7-3 (d)(ii) (Supp. 2003) pertainsto convictionsfor robbery,
atempted robbery, or carjacking through the display of a deadly firearm, and to drive-by shooting
convictions. The gtatute indeed forecloses armed robbers convicted after October 1, 1994, from parole

digibility. Thomas argues that, pursuant to this statute, his sentence for armed robbery precluded his



digihility to be paroled from his concurrent sentences for two sales of cocaine.! Thomas contends that,
but for his service of the overlgpping sentence for armed robbery, he would have been digible for parole
release from his cocaine sde sentences.

f12. Thomas indigibility to be paroled from his cocaine sale sentences actualy emanated from a
different subsection of the statute. Section 47-7-3 (g) (Rev. 2000) provides that "[n]o person shdl be
digible for parole who is convicted or whose suspended sentence is revoked after June 30, 1995."2
Thomaswas convicted of two salesof cocaineon December 3, 1996. Therefore, despite Thomas cregtive
argument under subsection (d)(ii), he was plainly indigible for parole reease from the cocaine sdes
sentences pursuant to subsection (g). Any advice by counsd that Thomas would have been digible for
parole if he pled guilty to the cocaine sdleswas erroneous. If, as Thomasaleges, he pled guilty in response
to the erroneous advice, then the guilty pleawasinvoluntary. Hall v. State, 800 So. 2d 1202, 1206 (1 13)
(Miss. Ct. App. 2001).

113. Evenif adefendant recelves erroneous advice from defense counsdl, any misunderstanding created
by this advice may be corrected by the court during the voluntarinessinquiry. Donnelly v. State, 841 So.
2d 207,211 (117) (Miss. Ct. App. 2003). Welook to the transcript of Thomas pleahearing to determine
whether the dleged misadvice by Thomeas attorney was corrected by the circuit court. The transcript
reved s that, while the court informed Thomas of the maximum and minimum sentences and of hisdligibility

for earned time release, the court never said anything about parole. As the court never discussed parole

The record does not disclose the date of Thomas armed robbery conviction. Due to Thomas
reliance on 8 47-7-3 (d)(ii), we assume arguendo that the conviction occurred after October 1, 1994.

2 Mississippi Code Annotated section 47-7-3 (g) was modified in 2002 to provide parole
eigibility for some first offenders convicted of nonviolent crimes after January 1, 2000. As Thomas
cocaine saes conviction occurred before January 1, 2000, the amendment isingpplicable to his
conviction.



eigibility with Thomas, the dleged misadvice by counsd went uncorrected. Further, athough the docket

sheet reflectsthat Thomasfiled a petition to enter aguilty plea, that petitionisnot intherecord. Therefore,

we are unable to discern whether or not Thomas was correctly informed about his parole digibility by the

pleapetition. See Rodolfich v. Sate, 858 So. 2d 221, 224 (11 9-11) (Miss. Ct. App. 2003).

14.  "Our supreme court has held that a defendant who alegesthat his pleais not voluntary because of

his rdiance on his atorney's faulty advice regarding the possbility of parole, is entitled to an evidentiary
hearing on the question of voluntariness” Stewart v. State, 845 So. 2d 744, 747 (1110) (Miss. Ct. App.

2003) (dting Washington v. State, 620 So. 2d 966, 967 (Miss. 1993)). Thomas made exactly these
dlegationsin his PCRmotion, and his dlegations stand uncontradicted by therecord. Therefore, Thomas
is entitled to an evidentiary hearing.

1. Ineffective assistance of counsel

115. Thomas clamsthat he received ineffective assstance of counsel because his attorney misadvised

him about parole digibility, faled to investigate the charges, and failed to advise him of hisright to gpped

or to file an gpped on his behalf. ThisCourt gppliesthe two-part test from Srickland v. Washington to

aclam for reversa of aguilty plea Harrisv. State, 806 So. 2d 1127, 1130 ( 10) (Miss. 2002) (citing

Strickland v. Washington, 466 U.S. 668 (1984)). Under Strickland, a clamant bearsthe burden of

proof to show (1) that counsel's performance was deficient and (2) that the deficiency pregudiced the

clamant. Leatherwood v. Sate, 473 So. 2d 964, 968 (Miss. 1985). In order to succeed, the claimant

mugt overcome the strong presumption that counsel's performance was reasonable. 1d. a 969. The

clamant may overcome the presumption by showing that, but for counsd's deficient performance, a

different result would have occurred. Id. at 968 (quoting Strickland, 466 U.S. at 694). When determining



whether a clamant received ineffective assstance, this Court examines the totdity of the circumstances.
McQuarter v. Sate, 574 So. 2d 685, 687 (Miss. 1990). We address Thomas clamsone a atime.
A. Advice on parole digibility

116. Thomeas dleges that his atorney erroneoudy told him that he would be digible for parole if he
entered aguilty plea. Asdiscussed above, Thomas was not digible for parole. Any contrary advice by
counsel was wrong and congtituted deficient performance. See Donnelly, 841 So. 2d at 211 (18). To
show prgjudice, Thomas must prove that he would not have pled guilty but for the incorrect advice.
Harris, 806 So. 2d at (111). In hisPCR motion, Thomas statesthét, if he had known hewas not digible
for parole, he would have opted for a trid. This contention is grounds for showing preudice under
Strickland unless the record revedls that Thomas received correct advice from some other source.
Donnelly, 841 So. 2d at 211 (1 8). The plea hearing transcript and other evidence submitted in this case
do not show that Thomas ever received correct information about his paroledigibility. Therefore, Thomas
has successfully dleged that he received ineffective assstance of counsd due to his attorney's incorrect
advice about parole digibility. Heisentitled to an evidentiary hearing to explore the merits of this clam.
B. Faluretoinvedigate

17. Thomas arguesthat his attorney deficiently failed to perform an independent investigetion of the
case and to file for discovery. Thomas contends that his attorney should have interviewed potentia
witnesses and otherwise investigated the facts and circumstances of the case. Thomas contends that a
proper investigation of the case by counsd would have reved ed sufficient evidence of Thomas innocence
to imbue Thomas with the confidence to go to tridl.

118.  Thomas dtates that there was evidence to be discovered by counsel that would have supported

his innocence, but he does not specificaly alege what favorable evidence existed and how it would have



benefitted hiscase. Allegationsof ineffectiveass stance of counsd must be madewith specificity and detail.
Garner v. State, 864 So. 2d 1005, 1008 (f 13) (Miss. Ct. App. 2004). "[I]n order to establish that
falure to investigate a line of defense congtituted ineffective assstance, a petitioner must show that
knowledge of the uninvestigated evidence would have caused counsd to vary hiscourse” Kingv. State,
503 So. 2d 271, 275 (Miss. 1987). Thomas generd dlegation that aninvestigation by counsd would have
discovered evidence that would have prompted Thomasto opt for atrid istoo nebulous to overcome the
presumption that counsdl's actions were reasonable.  Thisissue is without merit.

C. Falureto file an gpped or inform Thomeas of the right to gpped

119. Thomeas next argues that his counsal was ineffective for fallure to pursue an gpped from his
conviction. This argument is without merit. At the plea hearing, the court fully informed Thomas that a
guilty pleawould waive hisright to apped from an adverse judgment after atrid. As there is no right of
appeal from aconviction entered pursuant to aguilty plea, counsd could not have beenineffectivefor failing
to assg Thomasin filing an gpped from his conviction.

CONCLUSION

120. Wereverse and remand for an evidentiary hearing congistent with this opinion on the issues of (1)
whether or not Thomas plea was involuntary due to his reliance on incorrect information about his parole
digihbility and (2) whether Thomas received ineffective ass stance of counsdl due to incorrect advice about
pardle digibility.

121. THEJUDGMENT OF THE CIRCUIT COURT OF ADAMSCOUNTY ISREVERSED
AND REMANDED FOR AN EVIDENTIARY HEARING ON THE ISSUES OF
INVOLUNTARY PLEA AND INEFFECTIVE ASSISTANCE OF COUNSEL. ALL COSTSOF

THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J., BRIDGES AND SOUTHWICK, P.JJ., THOMAS, LEE, MYERS AND
GRIFFIS, JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.



