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IRVING, J., FOR THE COURT:
1.  OnSeptember 17, 2002, the City of Hattiesburg Police Department (City) seized $35,370in cash
bdonging to JT. Keys. Keys filed a motion seeking the return of the money, and the tria judge
subsequently entered an order directing the City to return the money to him. The City of Hattiesburg
gpped s thetrid judge s decision and presents the following issues for review: (1) whether the issuance of
a summons pursuant to Rule 4 of the Missssippi Rules of Civil Procedure is necessary to invoke the
jurisdictionof the court, (2) whether service of processwas obtained over the City of Hattiesburg sufficient

to condtitute process by mail in compliance with Rule 4 (c) (3) or Rule 4 (c) (5) of the Mississppi Rules



of Civil Procedure, (3) whether the City was entitled to thirty days in which to file a petition for forfeiture
of the seized $35,370 pursuant to section 41-29-177 of the Mississippi Code of 1972 as amended, or
whether the statutory time period may be reduced by the claimant’ sfiling of amotion or petition to contest
forfeiture. Finding no error, we affirm the trid judge s decision.

FACTS
92. On September 17, 2002, Hattiesburg police officers stopped a vehicle driven by Patrick Sms.
A search of the vehicle revealed no contraband or other illegd items, but the officers seized $35,370 in
cash. Simsinformed the officerstha the vehicle and cash belonged to J.T. Keys.! Thevehiclewastowed
and later released to Keys, but the police department did not release the money.
13. On October 8, 2002, Keysfiled amotion to return the property or, in the dternative, a petition to
contest forfeiture of the seized property. That sameday, Keysdso filed anctice of hearing, indicating that
the motion would be heard on October 29, 2002. He served, viacertified mail, acopy of the motion and
notice of hearing on the mayor of the City and the didtrict attorney. On the day of the hearing, Keysfiled
acopy of thereturn receipt showing service on the mayor and district attorney. On October 29, 2002, the
court signed an order directing the City to return the money to Keys?
14. After the order was sgned, the court found out that the City had a problem with returning the
money to Keys. The court, in response, directed the clerk to postpone filing the order, and thereafter

scheduled a conference with al concerned parties. The matter was set for a forma hearing, and on

Sms was cited for making an improper turn and falure to have insurance. No crimind charges
were brought against Sims or Keys.

?The judge released the money to Keys based on representation from the district attorney’ s office
and aletter attached to the order from the Forrest/Perry County Metro Narcotics Task Force indicating
that they would not pursue the case.



November 7, 2002, the trial judge heard ord arguments from both the Keys and the City regarding the
October 29 order. At the conclusion of the hearing, the court again entered an order directing the release
of the money to Keys and specificdly found that neither the " state of Mississippi, [the] Hattiesourg Police
Depatment and Metro Narcotics nor any other law enforcement officer [filed] a notice of seizure or
indicated on what basis they intend [S¢] to saize any property or give any explanation asto who will [Sc]
saize the property.” Theresfter, the City perfected this apped. Additiond relevant facts will be related
during our discussion of the issues.

ANALY SIS AND DISCUSSION OF THE ISSUES
5. The City first argues that jurisdiction never vested in the Forrest County Circuit Court because a
summons was not issued to the City by the court clerk pursuant to Rule 4 of the Missssippi Rulesof Civil
Procedure. The City further maintains that Keys was not in compliance with Rule 4(c) (3) of the
Missssppi Rulesof Civil Procedure, and thusthe City, through its mayor, was not provided with sufficient
notice. Inaddition, the City clamsthat the notice of hearing did not condtitute process, and wasinsufficient
service of process by mail under Rule 4. Further, the City contends that, as the seizing agency, it was
entitled to thirty daysin which to file a petition for forfeiture, and once Keys initiated the process by filing
a petition to contest forfeture, the City was entitled to receive notice by way of asummons and had aright
to respond by filing aresponsve pleading. Findly, the City arguesthat ajudgment should not have been
taken againg it before it was given thirty days in which to respond.
T6. Section 41-29-177 (1) of the Mississippi Code of 1972 as amended states that “[€]xcept as
otherwise provided in section 41-29-176, Mississippi Code of 1972, when any property, other than a
controlled substance, raw materid or pargpherndia, is seized under the Uniform Controlled Substances

Law, proceedings under this section shdl be indtituted within thirty (30) days from the date of seizure or



the subject property shdl beimmediatdy returned to the party fromwhom seized.” 7.  On Sgotember 17,
2002, Hattiesburg police officers seized $35,370 beonging to Keys. Thethirty daysinwhichthe City had
to indtitute forfeiture proceedings expired on October 17, 2002. The City did not ingtitute forfeiture
proceedings within the prescribed time period. On November 7, 2002, aformd hearing, with al parties
present, was held in the matter of the saizure. Even then, which was fifty-one days after the seizure, the
City hed dill not indtituted forfeiture proceedings. Because the City did not indtitute forfeiture proceedings
within thirty days as required by statute, we find it unnecessary to address the issues raised by the City.

Sufficeit to say that nothing Keys did prevented the City from complying with the datute. Key’ sfiling of
his mation to return his property was independent of and had no bearing on the City’s obligation to file
forfaiture proceedings within the thirty-day period. Asaresult, we agree with thetrid judge's decison to
return the money to Keys.

118. The dissent admits that the City was obligated to promptly commence forfeiture proceedings, but

inexplicably argues that the City's failure to initiate forfeiture proceedings promptly "does not permit a
summary determination of the City's interest in the seized property or excuse Key's obligation to ingtitute
aavil action in accordance with the Missssppi Rules of Civil Procedure.” The dissent cites no authority
for its pogtion which isin direct conflict withthe provisonsof section 41-29-177 (1) which unequivocaly
dates that forfeiture proceedings "shdl be ingtituted within thirty (30) days from the date of saizure or the
subject property shdl be immediately returned to the party from whom seized.”

T9. It is clear from the statutory scheme providing for forfeiture of property with avaue of $10,000
or greater that the petition for forfeiture "shal be filed in the name of the State of Mississppi, the county
or the municipdity" and shal be served upon the owner of the property if his address is known. Miss.

Code Ann. § 41-29-177 (2) (Rev. 2001). The City never ingtituted forfeiture proceedings. Thereisno



dispute or question regarding thisfact. Therefore, we cannot understand the dissent's reasoning that Keys
was obligated "to inditute acivil action in accordance with the Missssppi Rulesof Civil Procedure” Keys
was not obligated to indtitute anything because the va ue of the property exceeded $10,000. Theobligation
to indtitute forfeiture proceedings rested with the City.

9110.  Perhaps, the dissent has confused theadminigtrative forfeiture proceduresfor property withavaue
of less than $10,000 with the judicid forfeiture procedures for property having a value of $10,000 or
greater. Theformer isgoverned by section 41-29-176 whilethelatter isgoverned by section 41-29-177.
When an adminigrative forfeture proceeding has been indtituted againgt property with avaue of lessthan
$10,000, any person claiming an interest in the property may file apetition to contest theforfeture. If such
a contest isfiled by a clamant, the petition must be served on "the atorney for or representative of the
saizing law enforcement agency, and the proceedings shal thereafter be governed by the rules of civil
procedure.” Miss. Code Ann. § 41-29-176 (Rev. 2001).

11. Aswehavedready observed, theforfeiture proceedingsin the case before us, because of thevaue
of the property involved, had to beingtituted by the City pursuant to section 41-29-177 which requiresthat
forfature proceedings be indituted within thirty days. The City never indituted such proceedings.
Therefore, in accordance with the requirement of section 41-29-177 (1), the seized property had to be
returned to Keys, the party for whom it was seized.

112. THE JUDGMENT OF THE CIRCUIT COURT OF FORREST COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, CJ., BRIDGES, PJ., THOMAS, LEE, MYERS, AND CHANDLER, JJ.,

CONCUR. GRIFFIS, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY
SOUTHWICK, P.J.

GRIFFIS, J., DISSENTING:



113.  Whether the City of Hattiesburg ingtituted forfeiture proceedings within the statutorily required
period isnot theissueto be decided in thisappeal. Because| find that service of processwas not properly
obtained over the City pursuant to Rule 4 of the Mississppi Rulesof Civil Procedure, | respectfully dissent.
14. Missssippi Code Annotated Section 41-29-176 (Rev. 2001) establishes the statutory procedure
for governmentd entities to follow for the disposition of seized property and forfeiture of property vaued
at less than $10,000. Mississippi Code Annotated Section 41-29-177 (Rev. 2001) establishes the
procedurefor property valued a morethan $10,000. Under both of these gatutes, the governmenta entity
has certan obligations. If the governmentd entity fails to comply with its obligations, the owner of the
property seized certainly has recourse to recover the property by commencing alegd action in the courts
of this State. The Missssppi Rules of Civil Procedure govern the procedure of such legd action.
M.R.CP. 1

115.  Indeed, prompt action by the City to commence forfeiture proceedingsisrequired. However, the
City’ sfailure to take prompt action in and of itself does not permit a summary determination of the City’s
interest in the seized property or excuse Keys' obligation to indtitute a civil action in accordance with the
Missssppi Rules of Civil Procedure.

116. The mgority questions my conclusions in the preceding paragraph. Indeed, the statute requires
the commencement of forfeiture proceedings within a certain period of time. However, inthisapped, we
are presented with a jurisdictional question that is governed not by the statute, which may dictate the
ultimete resolution of this claim, but by the Missssppi Rules of Civil Procedure, which require proper
sarvice of process for the circuit court to acquire jurisdiction. The City, as any other defendant, isto be

alowed notice and an opportunity to defend alegd action filed againgt it. Based on the record before us



and the circuit court’s summary disposition of this case, my conclusion is based on the procedure and
jurisdictiond issue, not the ultimate outcome.

117. Keyscommenced hiscivil action by filing his pleading, styled the “Mation to Return Property or
in the Alternative Petition to Contest Forfeiture of Seized Property,” before the Circuit Court of Forrest
County, Mississppi.

118. Inadopting and promulgating the Mississppi Rules of Civil Procedure, the Mississppi Supreme
Court established the appropriate methods for service of process. Here, Rule 4 required persona service
on the Mayor of the City of Hattiesburg. Keysfailed to obtain proper service of process, and the City
properly preserved thiserror for gpoped. Service by certified mail on the City wasinsufficient. M.R.C.P.
4(d)(7). Therefore, jurisdiction never vested with the circuit court. Mansour v. Charmax Industries,
Inc., 680 So. 2d 852, 855 (Miss. 1996). Keys may ultimately be entitled to the property. However,
neither Keys nor the mgority reved any exception from the requirement of proper service of process.
119. Ingtead, the mgority concludes that the endsjustifiesthe means. The result is that we now hold
that there are certain Stuations or circumstances where the Missssippi Rules of Civil Procedure do not
apply. | find no authority to support such decison, and the mgority cites no authority for its decison to
disregard the explicit requirement in Rule 4 of the Missssppi Rules of Civil Procedure. The City, asany
other defendant, isentitled to proper notice and should be alowed an opportunity to defend or present any
clam that it may have againgt the property.

920.  Forthesereasons, | would reversethecircuit court’ sjudgment and remand for further proceedings.

SOUTHWICK, P.J., JOINSTHIS SEPARATE WRITTEN OPINION.



