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. Inthisdirect goped from the Jackson County Circuit Court, we consder whether the trid court
erred in finding Brian Anthony Y oung guilty of murder and sentending him to life in prison. Finding no
revergble aror, we afirm.

FACTS
2.  Miched Coleman and his wife, Leie Coleman, were living & the Budget Inn in Pascagoula,

Missssppi. According to the testimony of hotd maneger Leroy Hyait, Ldie returned to the Budget Inn



a goproximady 5:00am. on July 1, 2000. Shortly theredfter, around 7:00 am., Hyett saw Miched leave
the hatd room heshared with hiswifeand beginwalking to hisjob at West Building Supplies Hyatt further
tedtified thet, & goproximatdy 7:15 am., he saw Brian Anthony Y oung arive & the motd in a brown
Cadillec, park in the rear of themotd, and go upgtarsto Coleman’ sroom. Approximatey one-haf hour
later, Hyatt saw Y oung leavein ahurry. When Miched returned to the Budget Innaround 11:30 am., he
found hiswife deed. Tesimony & trid established that Y oung had been invalved in an afair with Ldie
Coleman.
18.  Youngwasaresed on duly 5, 2000, and charged with Lelie smurder. Hewasindicted oneyear
later, and his trid commenced on April 2, 2002. At the condusion of the four-day trid, the jury found
Y oung guilty of murder, and he was sentenced to life imprisonment. 'Y oung raises Sx issues on goped,
induding: denid of speedy trid, palice officer’ s improper opinion testimony that Y oung murdered Ldlie,
chdlenges to three jury indructions, and the jury’s verdict was againd the overwheming weght of the
evidence Fnding no eror, we afirm.
ANALYSS

|. Speedy trial.
4. Young aguestha thetrid court ered in denying his mation to digmissthe charge againgt him due
to denid of hisright to a speedy trid, where the one-year delay between hisarrest and hisindictiment was
both presumptively and actudly prejudicid.
1%. A dday of morethan eéght monthsis presumptivey prgudicd. Smith v. State, 55 So.2d 406,
408 (Miss 1998). However, thisfactor doneisinaufficient for reversd, but it requiresadoseexamination

of theremaningBarker factors. Del oach v. State, 722 S0.2d 512, 517 (Miss. 1998). Theremaining

factorsare: reason for the dday, the defendant’ sassertion of hisright, and the prgjudiceto the defendarnt.



See Barker v. Wingo, 407 U.S. 514, 530, 92 S.Ct. 2182, 33 L.Ed.2d 101 (1972). The Court will
uphold thetrid court's decison based on subgtantid, credible evidence of afinding of good cause. Folk
v. State, 576 So.2d 1243, 1247 (Miss 1991). Under the circumstances of this case, however, thereis
nothing in the record before usto indicate the trid court's decison, nor any bass for thet decison.

6.  Youngwasarested on July 5, 2000. Charged with capitd murder, he remained in jall, without
bal. No mention is made in the record or the briefs that he made any attempt to obtain release, or to
request agpeady trid during that time. Oneyear later and judt prior to hisindictment, Y oung filed amoation
for bail, apetition for writ of habeas corpus and amoation to dismiss the charge for denid of hisright toa
Speedy trid. On or about July 1, 2001, a the hearing on these mations, the State announced Young's
indictiment. 'Y oung's mations were then deferred by his attorney, pending a review of the indictment.
Y oung did nat pursue these mations to aruling by thetrid court. Instead, defense counsd asked the trid
court for arecess so that the State could file the indictment. Defense counsd then Stated that he would
return to the court with an order for bail. 'Y oung'sindictment was filed on July 6, 2001.

7. OnJduly 24, 2001, Y oung filed amation for discovery and demand for agpeedy trid, followed by
an amended mation to dismissthe charge. It is undear from the record whether a hearing was held on
these motions, but, on August 19, 2001, thetrid judge set bond and, according to Y oung's brief, denied
themoation to dismiss! However, thetrid court failed to enter an order on the origind mation to dismiss
or the amended mation to dismissthe charge. Young'strid commenced on April 2, 2002, nine months

dter hisindictiment.

1Y oung remained out on bond through histrid.
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8.  Young now assatsthat he was denied his congtitutiond and Satutory right to a gpeedy trid and
was presumptively and actudly prgjudiced by the 366 days that he was incarcarated fallowing his arredt.
19.  The Sae arguesthat thisissueis not properly before the Court because Y oung failed to pursue
his mation to dismissfor denid of agpeady trid, to aruling by thetrid court. The State dso arguesthat
there was no oppressive pretrid detention because Y oung was released on bond on August 19, 2001.
FHndly, the Statearguesthat Y oung asked for, and was given two continuancesprior totrid, oneon August
10, 2001, and another on January 28, 2002.

110. Astotheladt two of the States arguments on the speedy trid issue, those arguments gpply only
to the pogt-indictment period prior to Y oung'strid. We agreethat because Y oung was rdleased on bond
shortly after hisindictment therewas no oppressve pretrid detention after Young wasindicted. Further,
a lesdt part of the dday to trid, following Young's indictment, is atributable to the two continuances
granted & Y oung'srequest. Wefind no merit to Y oung's denid of apeedy trid dam asto the period of
timefalowing hisindicdmen.

11. However, the 366 days that dlgpsed between Young's arest and his indictment is subject to
andyssof thedenid of hisfundamenta condtitutiond right to agpeedy trid. The Statearguesthat Y oung
waved hisright to agpeady trid by failing to pursuehismation to dismissfor aruling inthetrid court. We
find, however, no indication in the record that Y oung waived his conditutiond right to agpeedy trid. This
Court heshdld that the condtitutiondl right to aspesdy trid may only bewaived by aknowing and intelligent
waver. Berry v. State, 728 So.2d 568, 570 (Miss. 1999). In a case with asmilar speedy trid dam
as the one now before us, Merlinda Berry moved for adismissa of charges for denid of her right to a
Speedy trid. Thetrid court goparently never entered an order ruling on Berry's mation, and this Court

noted:



It isthe regponghility of the movant to obtain a ruling from the court on maotions filed by

himandfailureto do so conditutesawaiver of same™ Martinv. State, 354 So.2d 1114,

1119 (Miss 1978). Seedso Holly v. State, 671 S0.2d 32, 36 (Miss. 1996) (fallureto

obtain ruling on mationin limineresultsin procedurd ber). However, theright to agpesdy

trid isafundamentd condtitutiond right, and a defendant may only waive her Speedy trid

right by knowing andintdligent waiver. [T]heright to agpeedy trid issubject toaknowing

andintdligentwaiver. Vickeryv State, 535 S0.2d 1371, 1377. ThisCourt will "indulge

every ressonable presumption againg the walver of a conditutiond right.”  1d., quating

Aetna Ins. Co. v. Kennedy, 301 U.S. 389, 393, 57 S.Ct. 809, 812, 81 L.Ed. 1177,

1180 (1937). Even when adefendant fails to assert hisright to agpeedy trid hedoesnot

parmanently wave thisright. Vickery, 535 So.2d at 1377. Jenkins v. State, 607

S0.2d 1137, 1140 (Miss. 1992).
728 So.2d a 570.
112. Jud asthereisnathing in the record now before usto indicate that Y oung waived hisright to a
Speedy trid, the record is likewise devoid of anything rdevant to this Court's review of Young's
conditutiondl gpeady trid dam, other than his mation for continuance filed in October 2001, and an
unrelated order of continuance, entered a hisattorney’ srequest in January 2002, rescheduling thetrid for
April, 2002. 'Y oung did not pursue his demand for gpeedy trid, nor his mation to dismiss to aruling by
thetrid court. Because Y oung faled to rase thisissue in hismation for anew trid, thereisno trid court
order to review, no findings on the record, no response from the Sate as to the pre-indictment ddlay.
Thereis nathing to indicate that the State ddlayed bringing Y oung to trid for any prgudicd or improper
reason. Likewise, thereis nothing in the record to indicate any prgudice to Young by the dday. There
is Imply nothing at dl for this Court to review. Our law is dear thet an gopdlant must present to us a
record sufficient to show the occurrence of the error he assarts and dso that the matter was properly

presented to the trid court and timely preserved. Lambert v. State, 574 So.2d 573, 577 (Miss. 1990)

(ating Moawad v. State, 531 So0.2d 632, 635 (Miss. 1988) and Williams v. State, 522 So.2d 201,



209 (Miss 1988)). Finding nothing in the record to review, we mugt hold thet thisissue is not properly
before the Court.

II. Motion for mistrial.
113.  Youngarguesthat thetria court should have granted hismoation for amigtrid after detective Shella
Jenkins of the Pascagoula Police Department hed testified in some detail about her investigation of severd
sugpects, and then sad “[go it wasn't until we made a determination of who the actud person or the
perpetrator was - - 'Young's atorney objected a that point, saying thet the testimony invaded the
provinceof thejury. Thejudge overruled the objection, and the prosecutor rephrased the question. Again
therewas an objection, to which thejudge said “[ o verruled asto who should be charged”’, and said to the
witness “[y]ou mede the determinetion, did younot?’ The detective then stated: “1 filed charges againgt
Brian'Y oung on duly 1, 2000, for themurder of Leie Coleman.” Askingto beheardin chambers Young's
atorney argued that Jenkins testimony amounted to an improper opinion as to Young's quilt, and thet a
midtrid should be declared. Observing thet “[i]n every case, the palice officer makes a determination as
to whoto charge’, the judge heard further argument thet the satement was bolstering the officer “assome
kind of expert” and therewasaprgudicd inferencethat thejury should convict Young. Thejudge denied
the mation for midrid. ThisCourt has hdd thet the determination of amoation for migtrid restssoldy inthe
discretion of the trid judge.

Thetrid court must dedare amidtrid when thereis an error in the procesdings resulting

in subgtantid and irreparable prgudiceto the defendant'scase. Miss Unif. Crim. R. Cir.,

Ct. Prac. 515. Thetrid judgeispermitted condderable discretionin determining whether

amidrid is warranted Snce the judge is best postioned for measuring the prgudicid

effect. Roundtreev. State, 568 S0.2d 1173, 1178 (Miss. 1990).

Gossett v. State, 660 S0.2d 1285, 1291 (Miss. 1995). After athorough review of the record, we find

no abuse of discretion.



[I1. Jury instructions.
114.  Young complans of three jury indructions given by the trid court: S-1a, indtructing the jury on
depraved heart murder; S-6a, indructing thejury of themeaning of ddiberate design; and, S+4, indructing
the jury on finding the defendant quilty of alesser arimethan murder. This Court has held the Sandard of
review for jury indructionsis asfallows

[T]he indructions are to be reed together as a whole, with no one ingruction to be read

done or taken out of context. A defendant isentitled to havejury indructionsgiven which

present his theory of the case. However, the trid judge may dso properly refuse the

indructionsif he finds themto incorrectly Satethelaw or to repest atheory fairly covered

in anather ingtruction or to be without proper foundetion in the evidence of the case
Howell v. State, 860 So.2d 704, 761 (Miss. 2003) (quoting Thomasv. State, 818 So.2d 335, 349
(Miss. 2002) and Humphrey v. State, 759 So.2d 368, 380 (Miss. 2000)).
115. Regarding indruction S-1a Y oung arguesthat thetrid court erred when it dlowed a “ depraved
heart murder” dause to be added to the ddiberatie design indruction. Because the indictment was for
Odiberate desgn, Y oung daimed that this was akin to amending the indictment and pedificdly objected
to it because“[w]ewerenat informeted of it by indictment.” InMallett v. State, 606 So.2d 1092, 1095
(Miss. 1992), this Court gpproved just such an ingruction, holding thet “as a matter of common sense,
every murder committed with ddiberate designisby definition donein the commission of anact imminently
dangerousto others evindng adepraved heart.” This condusion was based on thefact thet * [t]hese two
varsons of murder are taken graight from the satute, Miss. Code Ann. 8 97-3-19 (Supp. 1987)” and
“lojur cases have for dl practicd purposes codesced the two o that Section 97-3-19(1)(b) subsumes
(D@.” 1d. Thereisno eror here.

116.  With regard to indruction S-6(8), a definitiond indruction on ddiberate design, Y oung now

objects, assarting that sSnce ddiberate design was a pat of S-1a, then use of S-6a sarved only to
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emphasize the issue and promote a second theory of murder. 'Y oung’ s objection &t trid, however, wasa
generd objection. It haslong been the rule of this Court that “an objection at trid can not be enlarged in
areviewing court to embrace an omisson not complained of a trid.” Brown v. State, 682 So.2d 340,

350 (Miss 1989). Thisissueisprocedurdly barred. Notwithgtanding that bar, it dso is without merit.
Young assats that S6a gives undue prominence to the ddiberate desgn theory, is confusng and

mideading, and in summary, it iserror to present asmorgasbord of conviction options againg an accusad.

We do not agree. S-6a conggs of one paragraph sating the meaning “intent to kill, without authority of
law, and nat baing legdly judtified or legdly excusable’ and further Sating thet it nesd not exist inthe mind

for any definitetime, and if “it exigts. . . but for an indant before the fatd act, thisis aufficent ddiberate
design to condtitute the offense of murder.” Wefind no eror in thisingruction.

17.  IngructionS4 provided thet thejury “may find the Defendant guilty of alesser crimethan Murder”
and plainly gated thet “[t]hisprovisonisnot desgned to rdieve you from the parformance of an unplessant

duty. Itisinduded to prevent afalure of judtice if evidence falls to prove the origind charge but does
judify averdict for the lesser arime” Thetrid judge found that this ingruction was needed because a
lesser-indluded indruction for mandaughter was given to the jury. 'Y oung argues that it was improper

because there was no proof of mandaughter. He objected on that specific ground a trid. There was
testimony from two witnesses that Y oung was having an dfair with the victim, was“in love’” with her, and

“obsessed” with having her only for himsdlf, which provides the evidentiary besis necessary here

118.  After reviewing the record, we conclude thet the trid court did nat err ingiving the complained of

indructions where the record shows thet the trid court carefully consdered the objections to those
ingtructions and determined that the ingructions were gppropriate. Reading the indructionstogether asa

whole, we condude that this issue has no merit.



V. Weight of the evidence.
119.  ThisCourt has esablished a high andard of review on adam that ajury's verdict is agang the
ovawhdming weight of the evidence. That dandard requires that dl of the evidence consgtent with the
defendant's quilt is accepted as true together with any reasonable inferences that may be drawn from thet
evidence Heidel v. State, 587 So.2d 835, 838 (Miss. 1991); Davis v. State, 530 So.2d 694, 703
(Miss 1988); Fisher v. State, 481 So0.2d 203, 212 (Miss. 1985). Further,

“Indetermining whether ajury verdict isagaing the ovewhdming weght of the evidence,

this Court must acogpt as true the evidence which supports the verdict and will reverse

only when convinced thet thetrid court abused itsdiscretionin falling to grant anew trid.”

Nicolaou v. State, 612 So.2d 1080, 1083 (Miss. 1992). “Any factud disputes are

properly resolved by the jury and do not mandate anew trid.” McNeal v. State, 617

So.2d 999, 1009 (Miss. 1993).
Moorev. State, 859 So.2d 379, 385 (Miss. 2003).
920. Youngarguesthat the proof inthiscasewaswesk and crcumdantid and falsshort of being proof
beyond a reasonable doubt. He assarts that there were two other men with motives and, perhaps,
opportunity to kill Leie Coleman and thet there are too many questions left unansvered. 'Y oung argues
that the testimony and evidence presented by the Stiate was subject to severd different interpretationsand
that even the Stateswitness, Detective Shella Jenkins, contradicted her own andlyssof theeventsleading
up to and following the death of Ldie Caeman.
21. The State assarts that the record reflects an abundance of credible, corroborated, eyewitness
testimony in support of theverdict, induding the DNA evidenceon Y oung'sdathing, thetestimony of Don
Lewisthat Y oung confessad to killing Coleman, and the tesimony of Leroy Hyatt placing Young a the

moatd in the time period that Coleman was killed.



122.  Weagreetha thereissubgtantid evidencein therecord to support theverdict. Thetrid court did
not abuse its discretion in denying Y oung's mation, and this argument iswithout merit.
CONCLUSION

123.  Onthegpeady trid dam, Young faled to raise thisissue on hismation for anew trid, and there
isnotrid court order to review, no findings on the record, and no response from the Sate asto the pre-
indiccment ddlay. There is nothing to indicate that the State ddayed bringing Young to trid for any
prgudicid or improper reason. Likewise, thereisnothing in the record to indicate any prgudiceto Y oung
by thedday. Thereissmply nathing for this Court to review. Furthermore, after reviewing the record,
wefind no abuse of discretioninthetrid court'sdenid of Y oung'smoation for midtrid, and we condudethet
the trid court did not e in giving the complained of indructionswhere it gppears from the record thet the
trial court carefully cons dered the objectionsto thoseingructionsand determined thet theindructionswere
gopropriate. Ladly, wefind that thetrid court did not abuse its discretion in denying Y oung's mation for
anew trid where there is subgtantiad evidence in the record to support the verdict. Therefore, we affirm
thetrid court'sjudgment.

124. CONVICTION OF MURDER AND SENTENCE OF LIFE IMPRISONMENT IN
THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,

AFFIRMED.

SMITH,CJ.,WALLER,P.J.,EASLEY,CARLSON, GRAVES, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ, J.,NOT PARTICIPATING.
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