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SMITH, CHIEF JUSTICE, FOR THE COURT:
1.  Thiscaseinvavesthe dleged converson of cartain pieces of equipment by Community Bank of
Blisvlle formerly known as Merchants & Manufecturers Bank (“the Bank”).  Archie Wayne Courtney

(Courtney) had someloanswith the Bank for equipment usedin hisplumbing business 1n 1991, Courtney

defaulted on a consolidated |oan payment and the Bank eventualy sought an order of possesson fromthe



trid court to retrieve and sl the callaterd.  Courtney dleged that the Bank and Halifidd and Sons
Wrecker Savices eroneoudy picked up some equipment and converted this collaterd.
2. InCourtneyv. Merchs. & Mfrs. Bank, 680 So.2d 866, 866 (Miss. 1996) (Courtneyl), this
Court held thet the Bank did nat have “avdid security interest in the backhoe, even though the partiesmay
have origindly intended for the backhoe to sarve as security.”  On remand from this Court’s ruling in
Courtney I, the case was tried in the Circuit Court of Jones County. The jury awarded Courtney
$345,000 in actud dameages and $5,000,000 in punitive damages.
13.  TheBak filed amation for new trid and aj.n.ov. and inthedternativefor aremittitur. Thetrid
court granted the Bank a stoff or recoupment of $38,803.12, which wasthe amount of the defidency in
thismeatter. However, the court refused to grant aremittitur on actual damages. Moreover, conduding thet
the award of punitive damages was excessive, the court remitted that avard to $1,500,000. Courtney
subsequently accepted this remittitur, and the Bank gopeded.

FACTS
4.  The Bank regularly provided loans to Archie Courtney, owner of Courtney Plumbing, Inc., in
connection with Courtney's plumbing and septic tank business These loans typicaly took the form of
promissory notes, whichwere secured by bath purchase money and non-purchasemoney security interests
inCourtney'sheavy equipment used in hisbusiness Over aperiod of time, these separate promissory notes
would typicaly be consolidated into one.
1.  Courtney expearienced savere finandd problems, and he filed for Chapter 13 Bankruptcy on
February 18, 1992. On April 14, 1992, the Bank filed suit againgt Courtney, dleging thet hewasin default

ontwo of the promissory notes. The Bank requested that Courtney, who was serving ashisown atorney,



be required to pay the baance on the notes and to surrender possession of various collaterd which hehad
pledged as security on the notes.

6. At the hearing on the Bank's complant on May 7, 1992, the primary dispute centered around a
1986 Case 580E Super E backhoe, which was listed as security on the Bank's copy of one of the
promissory notes, but not on Courtney'scopy thereof. When asked about thisdiscrepancy, Tommy Stroud,
vice-presdent of the Bark, tedtified thet his secretary hed origindly forgotten to type the backhoe on the
note and, redizing her mistake a alater dete, had added the backhoeto theingtrument. The Bank did not
seek Courtney's ratification of theaddition of the backhoe, however, nor didit inform him thet the note hed
been dtered.

Fallowing a hearing, thetrid judge entered an order of possessonin favor of the Bank for the equipment
listed as security on the promissory note, induding the backhoe. Courtney subsequently filed acomplaint
agang the Bank for dlegedly saizing property in addition to thet which it was entitled to pursuant to the
order of passesson, to which the Bank responded with a mation for summary judgment. Thetrid court
granted the summery judgment motion, and Courtney timely filed an goped from said ruling aswel asfrom
the order of possession entered in favor of the Bank with regard to the backhoe.

7. InCourtneyl, thisCourt reversed “the order granting possession of the backhoeto the Bank and
render|ed] judgment that the Bank holds no proper security interest in the backhoe” 680 So.2d at 8609.
Asto the ummary judgment issue, this Court held that the case should be remanded for a determination
of whether the Bank hed actudly returned the wrongfully saized property. 1d. The Court conduded thet
if Courtney represented in writing that the Bank had returned the property, then no further proceedings
would be required. 1d. AfterthisCourt’sruinginCourtneyl, thetrid court granted Courtney’smation

to restore the case to the active docket for a jury trid. Courtney filed a motion for an amended
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counterdaim, which thetrid court granted. At trid, Courtney daimed that the bank converted nine pieces

of property:

18.

Case 580 Super E Backhog

An auto mixer concrete truck (* concrete truck”);
A ditcher;

A backhoe;

Mack truck;

FesBack traller;

Two (2) sats of chainswith binder;

Trangt; and

Water systemn and rep. damps

WooNOOA~AWDNE

DISCUSSION

l. Conversion and J.N.O.V.

Denids of peremptory indructions, motions for directed verdict, and mations for judgment

notwithstanding the verdict each chdlenge the legd sufficdency of the evidence presented & trid. Moore

v. State, 859 So0.2d 379, 383 (Miss. 2003). They are, therefore, reviewed under the samestandard. 1 d.

This Court hashdd:

Id.

9.

Under this standard, this Court will consder the evidencein thelight most favorabletothe
aopdlee, giving that party the bendfit of dl favorable inference that may be reasonably
drawn fromtheevidence If thefacts so congdered point S0 overwhemingly infavor of the
gppdlant that reasonable men could not havearrived & acontrary verdict, wearerequired
to reverse and render. On the other hand if thereis subgtantia evidence in support of the
verdict, thet is, evidence of such qudity and weight that reesonable and fair minded jurors
intheexerciseof impartia judgement might have reached different condusions, affirmance
isrequired.

It isdementary thet ownership isan essentia dement of converson. ThisCourt hashdd that "[tlo

meke out a converson, there must be proof of awrongful possession, or the exerdise of a dominion in

exdudon or defiance of the owner's right, or of an unauthorized and injurious use, or of awrongful
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detention after demand." Smith v. Franklin Custodian Funds, Inc., 726 So.2d 144, 149 (Miss
1998) (emphags added). “[T]hereis no converson until thetitle of the lawful owner ismade known
and resgted or the purchasar exerdses dominion over the property by use, sde, or othewise” Miss.
Motor Fin., Inc. v. Thomas, 246 Miss. 14, 149 So.2d 20, 20 (1963) (emphad's added).

110.  Courtney dlegestha the Bank converted nine pieces of equipment, but the record indicates that
Courtney did not own dl theseitems. The evidence dearly establishesthat Courtney owned thechainand
binders aswdl asthe ditcher, concrete truck, and backhoe attachment. Courtney dso owned thetrangt
and water system repar damps

f11.  Courtneytedtified that hisfather owned thefastback trailer. Courtney dsoindicated thet theMack
truck was*“grictly” hisfather's. He sated that his father was the owner of the “big items’ & issuein this
cae Initidly, Courtney testified thet the Super E backhoe actudly belonged to hisfather. When asked
if his father owned five pedific pieces of the equipment,! Courtney tetified thet his father “waan't the
owner of the chain and binders. He would have been on the backhoe and quff.” He later recanted this
testimony, stating thet he and his father owned the Super E backhoe jointly.

112. TheBank moved for directed verdict a the dose of Courtney’ s case-in-chief with respect to the
ownership of the ditcher, concrete truck, and backhoe attachment. The court took this motion under
advisament. However, it denied the Bank’ s generd mation for directed verdict. The dear evidence that
Courtney’ s father owned some of the property in question was didted during the Bank’ s case-in-chif.

Thetrid court denied the Bank’sj.n.o.v. on converson.

The Bank’ s attorney asked Courtney, “you are daiming [your father] isthe owner of all these
onthislig?” The question referred to aligt of equipment in the amended counterdam, namdly, the
Super E backhoe, chains and binder, the Mack truck, the concrete truck, and the fast beck traller.
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113.  The evidence is overwhdming that Courtney did not own dl the property a issuein this case
Based on hisown admissions, it iscear that Courtney was not the owner of theMack truck or thefastback
traler. Because Courtney did not own these items, and ownerdhip is an essentid dement of converson,
thetriad court erred in denying the Bank’sj.n.o.v. asto thoseitems

Il. Conversion and security interests.
114. Thedementsof converson are etablished in Mississppi. We have Sated:

It iswell sattled thet the acts dleged to conditute a converson must be postive and

tortious In McJunkin v. Hancock, the Court said: "To meke out a converson, there

mugt be proof of awrongful possesson, or the exerase of a dominion in exduson or

Oefiance of the owner's right, or of an unauthorized and injurious use, or of awrongful

detention after demand. In Spooner v. Holmes,...the Court said: "Action of tort ...

cannot be mantained without proof thet the defendant ether did some positive wrongful

act with theintention to gppropriatethe property to himsdlf, or to deprivetherightful owner

of it, or destroyed the property.” InLee Tung v. Burkhart, the Court held thet in order

to maintain an action for converson, there mugt have been, on the part of the defendant,

some unlawful assumption of dominion over the persond property involved, in defiance or

exduson of the plantiff'srights, or dse awithholding of the possesson under adam of

right or title incongstent with thet of plantiff.
First InvestorsCorp. v. Rayner, 738 So.2d 228, 234-35 (Miss. 1999) (quoting Thomas, 246 Miss.
a 20-21, 149 So.2d a 23 (1963) (internd citations omitted). Thus, thereisaconverson only when there
ISan “intent to exerdse dominion or control over goods which is inconggtent with the true owner'sright.”

Rayner, 738 So.2d a 234. Whileintent is necessary, it need not be the intent to be awrongdoer. 1 d.

f15. InCourtney I, this Court held thet the Bank holds no proper security interest in the Super E

backhoe. The record indicates that the Bank collected this piece of equipment and hdd it in a manner

adverseto Courtney’srights. Thus, we find that the Bank converted the Super E backhoe.



116. Therecord revedstha Courtney paid off the concrete truck before the Bank repossessed it. In
fact, the Bank rdeasd the lien on that piece of equipment and gave Courtney thetitle. Therefore, wefind
thet the Bank did not have avdid security interest in the concrete truck at thetime of therepossessonand
the Bank, therefore, converted that piece of property.

117. Moreover, the record indicatesthat Courtney owned aset of chainsand binder. The Bank never
hed a security interest in those items but neverthdess collected them. We hald thet the Bank converted
the chains and binder.

118. The trandgt and the water system repair damps, do not gppear in Courtney’s amended
counterdam. However, the counterdam does sate that Courtney had persond property contained inthe
equipment listed. The record establishes thet the Bank never had a security interest in these chattels but
nevertheless collected theseitems

119.  FAndly, Courtney owned a “Ditch Witch,” and the Bank had a security interest in thet piece of
equipment. At thetime the Bank repossessed the Ditch Witch, thereweretwo implements attached toit,
abackhoeand atrencher. CitingPACCARFin. Corp. v. Howard, 615 So.2d 583, 590 (Miss. 1993),
the Bank arguesthat it obtained asecurity interest in these two implements because they were attached to
the Ditch Witch, apiece of secured collaterd.

120. At the time of this trid, the Missssppi Uniform Commerdd Code provided thet “a security
agreameant is effective according to its terms between the parties, againg purchesars of the collaiera and
agang creditors” Miss. Code Ann. 8 75-9-201 (repedled by Laws 2001, Ch. 495). The security
agreement that covered the Ditch Witch defined the term “property” as“dl property asthetis now or

later becomesattached to, apart of, or resultsfrom the described property.” (emphassadded). We



find thet the security agreement covered the Ditch Witch implements and the Bank, therefore, hed avaid
security interest in those items
21.  Wefind that Courtney was entitled to damages resullting from the Bank’ s converson of the Super
E backhoe, chains and binder, concrete truck, trandt, and water system repair damps.

1. Compensatory Damages.
22.  We have hdd that a party may tedtify as to the vdue of his or her own property. Regency
Nissan, Inc. v. Jenkins, 678 So. 2d 95, 101 (Miss. 1996). “We have not indicated whether this
edimate of vadue mugt be rationdly based. Nor have we required any predicate other than that of
owvnaship.” | d. However, theMissssppl Rulesof Evidence now prohibit laypersontestimony onmetters
within the scope of Rule 702. These maters are those in which the witness testifies based on “sdentific,
technical, or other speddized knowledge” This prohibition was not in effect & the time the indtant case
was tried.
123.  Thetesimony and documentary evidencein this case establish that Courtney dearly owned seven
pieces of the property a issue here. As discussed above, the Bank converted five of those pieces of
eguipment. At trid, Courtney tedtified that those five items have a vaue of $45040. Pursuant to
established jurigorudence a the time of this trid, we find thet it was gppropriate for Courtney to testify
regarding the vaue of this equipment.
24.  Inaconversdon action, the messure of damagesisthe vaue of the property at thetime and place
of theconverson. West v. Combs, 642 So.2d 917, 921 (Miss. 1994). Moreover, this Court has stated
that damages resulting from a converson that “are not ordinary, usud, or commonly to be expected, are
recoverable’ 0 long asthe parties in question have those effectsin contemplaion a thetime of thewrong

as the probable result. Pride Oil Co. v. Tommy Brooks Oil Co., 761 So.2d 187, 191-92 (Miss.
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2000). These unusud conssquences may not, however, be uncertain, unnaturd, remote asto cause, nor
speculative and conjecturd ineffect. 1d. a 191. Ingenerd, logt profits may berecovered inaconverson
action “where the lossis aproximate result of the defendant's act, and where the loss can beshown with
reasonablecertainty.” 1d. a 192 (emphassadded). Inaddition, we have held that damages beyond

the property’ sfair market vaue are recoverable even if the converson occursingood faith. 1d. at 191.

125. Attrid, Courtney’s atorney asked him what the rentd vaue on the equipment would have been
during the time he did nat have the equipment. He tedlified that over nine years, “[y]ou are looking a
probably $800,000 conddering whet it would rent and what the equipment would have made back then.”
Thisisthe only evidence regarding Courtney’slog profits In fact, the trid court noted,

| want the record to dearly reflect the only evidence thet was put on by the Rlaintiff about

that wasafigure of $300,000 aswhat he placesasarentd vdueor whatever onthis And

| find as ametter of finding thet there was no credible evidence that would meet any type

of slandard under law asto subdtantiate the loss of use of those items.
126. We find that Courtney' s Satement regarding the “renta vaue’ of his equipment isinsuffident to
support afinding of logt profitsinthiscase. Under our caselaw, logt profits are dlowablein aconverson
action, but only if those damages can be shown with reasoneble cartanty. Moreover, those damages may
not be unnaturd, remote as to cause, nor speculative and conjecturd in effect. We hold that Courtney’s
evidence of logt profitsfailsto meet these sandards
727. Asthe Bank correctly notes, where mentd distress dameges are adleged in connection with
intertiond tortious conduct, "the sandard is whether the defendant's behavior is mdidious, intentiond,

wiliful, wanton, grosdy cardess, indifferent or reckless” Morrison v. Means, 680 So.2d 803, 805

(Miss. 1996) (quoting Leaf River Forest Prods., Inc. v. Ferguson, 662 So.2d 648, 659 (Miss.



1995)). Where thetort complained of is*one of ordinary garden variety negligence, the plaintiffs...have
to prove some sort of injury, whether it be physicd or mentd. If the conduct was not mdicious, intentiona

or outrageous, theremust be somesort of demongrativeharm.” 111. Cent. R.R. v. Hawkins, 830 So.2d
1162, 1174 (Miss. 2002) (quoting Summersex rel. Dawson v. St. Andrew' sEpiscopal Sch., Inc.,

759 So.2d 1203, 1211 (Miss. 2000)).

128. The only evidence concerning Courtney’s dleged emotiond didress damages conggts of
Courtney’s own tesimony about somech problems he purportedly developed as a result of losng his
equipmat and busness. We find that this evidence is insufficient to support a finding thet the Bank's
behavior was mdidous intentiond, willful, wanton, grosdy cardess, indifferent or reckless Nor did this
tesimony prove any type of demondrable harm. Therefore, Courtney’s evidence of mentd anguish is
insufficdent as ametter of law under ether gandard.

129.  Pursuant toMiss Code Ann. 8 11-1-55 (Rev. 2002), thisCourt isempowered to affirm judgments
for money damages on the condition of remittitur. 1n order to do so, we must find thet damages awvarded
“areexcessvefor thereason that thejury or trier of thefactswasinfluenced by bias, prgudice, or passon,

or that the damages awarded were contrary to the ovewhdming weght of credible evidence” I the
remittitur is not acogpted, then we may direct anew trid on the issue of damages only. 1d. Where a
remittitur is acogpted and the other party files an goped, the accepting party may cross-goped the trid
court’s action regarding the remittitur. 1d.

130. Wereview thedenid of aremittitur for abuseof discretion. EntergyMiss., Inc. v. Bolden, 854
So.2d 1051, 1058 (Miss. 2003). There are no Sandards governing when aremittitur is proper; thus, we
proceed on acase-by-case badsin determining whether aparticular jury avard isexcessive. 1d. Wewill

not interfere with ajury’s award of damages unless the Sze of the award, in comparison with the actud
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amount of damage, shocks the conscience of the Court. 1d. If thereisinsuffident proof to support the

award of damages, a remittitur is gopropriate. 1d. It is dementary thet the plaintiff has the burden of

proving her damages by a preponderance of the evidence. 1d.
181. Asdemondrated above, the compensatory damage awvard was againg the overwhdming weght
of credible evidence. According to Courtney’ s own testimony, the property that he actuadly owned only
had avaue of $45,040. The meager evidence Courtney offered on theissue of logt profits fails to meet
thisCourt’ ssandards. Likewise, heaffered only condusory satementsregarding mental distressdameges,
and wefind thet his assartions on this paint fall to stiy thisCourt’ ssandards. Assuch, weholdthet the
gze of the compensatory dameges award, in reaion to the actud amount of damage, “shocks the
conscience’ of this Court, and the trid court abused its discretion in refusing to grant a remittitur on
compensatory damages. That award should be remitted to $45,040.
[11.  Punitivedamagesand J.N.O.V.
132.  “Misdssppi law does nat favor punitive dameges, they are conddered an extraordinary remedy
and aredlowed with cautionand withinnarow limits" Life & Cas. I ns. Co. of Tenn. v. Bristow, 529
S0.2d 620, 622 (Miss 1988). The Legidature hasdetermined thet punitive damages are dlowable under
certain drcumgtances only, namely:
(1) Inany adtion in which punitive damages are sought:
(8 Punitive damages may not be awarded if the daimant does not prove by dear
and convinang evidence that the defendant againg whom punitive dameages are

sought acted with actud mdice, grassnegligencewhich evidencesawillful, wanton
or reckless disregard for the ssfety of others, or committed actud fraud.

* k% %
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(d) The court shdl determine whether the issue of punitive damages may be
submitted to thetrier of fact; and, if S0, thetrier of fact shdll determinewhether to
award punitive dameges and in what amount.
Miss Code Ann. § 11-1-65 (Rev. 2002). Trid judges have the “authority to initidly determine whether
the particular facts of acase merit the submisson of the issue of punitive damegesto thejury.” Alpha
Gulf Coast, Inc. v. Jackson, 801 So.2d 709, 733 (Miss. 2001).
133.  Attrid, Courtney tetified that one of the Bank’s employees intended to put him out of business
Courtney contacted Wayne Davis & the Bank to inform him that the consolidated note had been dtered.
Courtney then dated thet Davis s“exact wordswasto me ‘1 got [it] onmy note. | angoingtogetit. I'm
going to put you out of busness. You didn't hdp me when | nesded it, and | an't doing it in return.’”
According to Courtney, Davistold him he“could carry it to court, but [he] would never live long enough
togetadme” Davisspedficdly denied Courtney’ sdlegations, dating “[w]e have no knowledge of that.
Wedid our Sncere effort [to] work with Mr. Courtney.” Davis dated that he did not have any kind of ill
will againgt Courtney. Courtney did not provide any corroborating testimony regarding Davis s dleged
datements. Interestingly, thetrid judge conduded thet
[t|herewas onelittleitem of evidence about one of the officars..making asaement tothe
defendant that he was going to put him out of busness. But other than thet, thereisredly
not alot of evidence of any wrong or mordly reprehensble mativation on the part of the
bank in this matter.
In addition, the trid judge Sated thet the Bank’ s conduct in this case “was not thet reprehengble”
134.  Wefind tha there is insufficient evidence in this case to support a jury charge on the issue of
punitive dameges. Theonly evidencetha remotdy gpproachesoneof thedatutory requirementsisDavis s
dleged out-of-court atement regarding his intention to put Courtney out of business. Wefind that this

sf-sarving hearsay datementisinnoway dear and convinaing evidenceof actud mdice, grossnegligence,
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or thecommisson of actud fraud. Accordingly, wefind thet thetrid court ered when it deniedthe Bank’s
motionfor j.n.ov. on the issue of punitive dameges. Pursuant to the contralling sandard of review, we
reverse and render thet verdict.

IV.  TheBank’sremainingassignmentsof error and Courtney’scross-
M5 We halipcge;tlly reviewed the Bank’s remaining assignments of error and find thet they are
without merit. Inlight of our findings, supra, Courtney’ s contentions on crass-gpped aremoot and will not
be discussed.

CONCLUSION

136.  For theforegaing reasons, we afirm asto liability but remit the compensatory damages awvarded
in the judgment below from $306,196.88 to $45,040 and afirm the judgment as remitted to $45,040
provided this remitted judgment is accepted by Archie Wayne Courtney within ten (10) days of the find
judgment of this Court. Othewise, the judgment is vecated, a new trid confined to the issue of
compensatory damages is granted, and the case is remanded for such.  Should Courtney accept the
remittitur, the principa sum of $45,040 will be payabletogether with interest a thelegd ratefrom the date
of the origind judgment in the trid court. We reverse and render the punitive damages awvard.
137. AFFIRMED ASTO LIABILITY; JUDGMENT REMITTED FROM $306,196.88
TO $45,040,AND AFFIRMED ASREMITTED, CONDITIONED ONACCEPTANCEBY
ARCHIE WAYNE COURTNEY WITHIN 10 DAYS OF THE FINAL JUDGMENT OF
THIS COURT. OTHERWISE, THE JUDGMENT IS VACATED, AND THE CASE IS
REMANDED FOR A NEW TRIAL AS TO COMPENSATORY DAMAGES ONLY.
REVERSED AND RENDERED ASTO PUNITIVE DAMAGES.

WALLER AND COBB, P.JJ., AND CARLSON, J.,, CONCUR. EASLEY, J.,

DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY GRAVES, J. DIAZ,
DICKINSON AND RANDOLPH, JJ., NOT PARTICIPATING.
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EASLEY, JUSTICE, DISSENTING:
138. | respectfully dissent from the mgority's remitting the compensatory damages from $306,196.88
to $45,040 and reversing and rendering the award of $1.5 million in punitive dameges

I.  Conversion and JINOV

139. Themgority holds that Courtney owned the concrete truck, the ditcher, the backhoe, the chains
withbinders, thetrangt and water sysem repar damps. | agree. However, the mgority aso find thet the
bank did not convert dl the equipment, such asthe Mack truck and the fastbeck traller. | disagree.
f40.  Courtney dated that hejointly held the SuperE backhoe with hisfather; Courtney owned thetwo
sets of chains and binders, the ditcher, auto cement mixer, backhoe attached to the trencher, the transtt,
and thewater sysem repair damps, and Courtney’ sfather owned the Mack truck and fastheck trailer. As
for the Super E backhoe, Courtney gppears to daim that his father asssted in paying for the Super E
backhoe and that his father therefore acquired an interest in it. When asked who was the owner by the
defenseinits casein chief Courtney dated “Wel, my mysdf and my daddy. I've dreedy dated in [the]
previous thing, daddy come part owner of the thing when he paid thet tractor off after | madethat big note
payment.”
1741 All the equipment, except the Super E backhoe, wason Courtney’ sproperty a thetimethebank
picked up the items. The Super E backhoe was picked up a alaer time from awork Ste location.
Courtney used theeguipment inhisbusiness. Therefore, Courtney had the equipment in hispossessonand
control until such time as the bank picked it up from the home and site location.
142.  Itistruethet thetrid judge refusad to dlow Courtney to amend his complaint to indude hisfather
inthe action. However, thetrid judge dlowed theissue of ownershipto gotothejury. Thejury heard dl

the evidence and tesimony concerning the ownership of the equipment and rendered averdict. Further,
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the bank did not ask for gpedid interrogatories so there is not way of knowing how the jury assgned the
damege award for the converson of the property nor even if each piece of property was assgned a
damage amount. Therefore, | condudethet the evidence established that the bank converted dl of thenine
pieces of equipment, induding the Super E backhoe, from Courtney who hed passession and control over
the property until the bank picked it up from his property and work ste.

1.  Conversion and security interests
143. | repectfully disagree with the mgority’s holding that the bank hed a security interest in the
backhoe and ditcher.
144.  The Bank dlegedly hed security interestsin four pieces of equipment: (1) Super E backhoe (2)
auto cement mixer; (3 and 4) ditch witch and trencher (ak.a backhoe). Themgjority holdsthat the bank
converted the Super E backhoe and the concretetruck. | agree. In addition, the mgority holdsthet even
though therewas no security interest, the bank converted thechainsand binder. | agree. Themgjority dso
holdsthat eventhough therewasno security interest, the bank collected thetrangt and weter sysem repair
cdamps. | agree and would add thet the bank converted these items in addition to the Mack truck and
fasthack trailer.
5.  Asfor the backhoe and trencher, the mgjority holds that the bank had a security interest in these
itams asattachmentsto aDitch Witch. Thebank arguesthat therewasno digpute asto thebank’ ssecurity
interet in a ditch witch. However, there is a quedtion as to whether a  ditcher and backhoe were
atachmentsto aditchwitch and thereforeapart of theditchwitch. A bank representative, Stroud, testified
that the equipment could be added or taken off the ditchwitch. The Bank ditesto PACCAR Fin. Corp.

v. Howard, 615 So.2d 583, 590 (Miss. 1993), for the premise that tires that were placed on some

secured collaerd were congdered to befixtures. However, aditcher and backhoe areremovableand the
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ditchwitch operation does not rely upon theseitems Therefore, | disagree with the mgority’ sholding on
these pieces of equipment.
[11. Compensatory Damages
6. | respectfully dissent from the mgority’s holding to remit the compensatory damages from
$306,196.88 to $45,040.
147.  TheBank contends thet therewasinsufficient evidence concarning the vaue of the equipment, the
logt profitsand the mentd or emationa anguish. FHrst and foremost therewasagenard verdict inthiscase
The bank did not request pedid interrogatory answers with a breek down of the damegesfromthejury.
Also, effective May 29, 2003, M.R.E. 701 concerning the opinion testimony by a lay witness was
amended and redtricted. Previoudy, M.R.E. 701 read asfollows
If the witness is not tedtifying as an expat, his tetimony in the form of opinions or
inferencesis limited to those opinions or inferences which are () rationdly basad on the
perception of the withess and (b) hdpful to the dear undersanding of histestimony or the
determingtion of afact inissue
Now there is the added prohibition that the testimony is“(c) not based on scientific, technicd, or other
spedidized knowledge within the scope of Rule 702" Sincethe matter wiasfiled and tried well beforethe
effective date of May 29, 2003, the current redriction on lay witness testimony was nat rdevant for the
caeaubjudice. Furthermore, the Bank offered no person that was qudified asan “expert’ of itsown to
refute Courtney’ s tesimony.  In addition, the Bank did nat object to Courtney’s tesimorny concerning
vauation or loss profits throughout the trid.
148.  Courtney tedtified on cross-examination that he had rented the dump truck for $800 aweek, the
Super E backhoe for $250 aweek and thet rental of equipment was part of hisbusness Hedso dated

the cogt of the unreturned trangit would be $600 and to replace the transit it would cost $3,500. Whenthe
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Bank asked Courtney what lost prafits could he contribute to the bank, he stated thet he was put out of
busness. Courtney sated that Super E backhoe wasworth $25,000 basing the va ue on published trading
megazinesand atending many auctions. Courtney vaued the Mack truck a $10,000 basad upon an offer
for the truck the same day it was picked up by the Bank. He dso sated on cross thet he takes some
medicationto stop eating. When asked about the concretetruck by hisown counsd, Courtney stated thet
he paid $7,500 for it and got an engine for $2,000.

149.  TheBank dtestoanumber of casesfor autharity. InPride Oil Co. v. Tommy BrooksOil Co.,
761 So.2d 187, 191-92 (Miss. 2000), this Court held:

[E]ven if converdgonoccursin good fath, the complaining party may nonetheess recover
dameges beyond the fair market vaue of the converted property.

The Court's holding in Walker appears to be in line with the mgority viewpoaint.
Gengdly, "[d]lamages flowing from a converson which are not ordinary, usud, or
commonly to beexpected, arerecoverableif, under the circumgtances, it canbefarly sad
that both parties have these conseguences in contemplation a the time of the wrong
complained of, as the probable result thereof, and if these unusud consequences are
nather uncertain, unnaturd, nor remote as to cause, nor speculdive and conjecturd in
effect.” 18 Am.Jur.2d Converson 8 117, a 231 (1985) (citing Colorado Kenworth
Corp. v. Whitworth, 144 Colo. 541, 357 P.2d 626 (1960)). Also, "the generd ruleis
that compensation for logt profitsmay berecovered inan actionfor converson, wherethe
lossis a proximate result of the defendant’s act, and where the loss can be shown with
reasonable certainty." 18 Am.Jur.2d Converdon 8§ 119, a 232 (1985) (citing Colorado
Kenworth Corp. v. Whitworth, 144 Colo. 541, 357 P.2d 626 (1960)).

InGeneral Motors Acceptance Corp. v. Baymon, 732 So.2d 262, 272 (Miss. 1999), this Court
held:

A witness "qudified as an expert by knowledge, skill, experience, training, or education”

may testify and offer opinionsif his" saentific, technicd, or other gpecidized knowledgewiill

as34 the trier of fact to undergand the evidence or to determine afect inissue” M.RE.

702. However, thisCourt will limit an expert'stesimony to matterswithin hisdemondrated
areaof expatise Seal v. Miller, 605 So.2d 240, 247 (Miss. 1992).
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150. Courtney citestoRegency Nissan, Inc. v. Jenkins, 678 So.2d 95, 101 (Miss. 1996), where
this Court hdd:

Individuds may tedify asto the vaue of thar own property. Thomas v. Global Boat
Builders & Repairmen, Inc., 482 So.2d 1112, 1116 (Miss.1986); Whitfield v.
Whitfield, 40 Miss. 352, 356 (1866). We have not indicated whether this etimete of
vaue mug be rationdly based. Nor have we required any predicate other than that of
ownership. Curioudy, in Thomas, we have indicatied that an owner is somehow not
qudified to express an opinion as to the vaue of property after it has been damaged,
without further qudification. 1d.
In addition, Courtney arguesthat he wasin the plumbing busness most of hislife and has purchesed and
finenced numerous pieces of egquipment. Hetherefore contendsthat heis qudified to give ressonable and
accurate estimates of the vaue of property.
1. TheBank arguesthet catain items (the Mack truck, trailer, and the chain) were only temporarily
converted and thet the evidence of the other items (580 Super E backhoe, the ditcher, the backhoe, the
auto cement mixer truck, the surveyor’ strangt, and the water sysemrepair damps) were insufficient to
support adamageaward. Courtney damsthat theitemswerenot temporarily converted becausethebank
hed some items for two years before returning them.  Again, snce the Bank did not object to the
Courtney’ s teimony concerning vauation, its complaint is therefore waived.
52. Inaddition, thejury wasingdructed in D-2 in part asfollows

The Court ingructsthe Jury thet the measure of damegesfor converson isthefar market
vaue of the converted property a the time of the converson.

Jury Indruction D-3 Sated:

The Court indructs the Jury thet the generd rule is that compensation for logt profits or
other compensatory damagesmay berecoveredinan actionfor converson, wheretheloss
isaproximate result of the Defendants Community Bank’ sact, and wherethelosscan be
shownwith reesonable cartainty andisneither uncertain, unnaturd, nor remoteasto cause,
nor oeculative and conjecturd in effect.
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Based on the tetimony and ingructions the jury determined a damage amount resulting from the Bank's
adions Thereisnothing to indicate thet the jury did nat follow the jury indructions given to them. The
Bank ds0 arguesthat the testimony about theitems sold a the auction wasinaufficent. Courtney tetified
thet the backhoe was worth $25,000; the two chain binders “would bring” aminimum of $40; the Mack
truck $10,000; the trencher (backhoe) $2,500; the auto cement concrete truck $15,000; the backhoe
atachment $3,500; the fastback trailer $2,500; the trandt $3,500 and the water system pump $1,500.
Courtney offered alig of the equipment with vauesonit to which the Bank made no objection. Courtney
a0 dated that if he had had the items then he would have been able to continue with his business
Courtney dearly gave the vaue for the equipment as he knew them to be based upon his work in the
plumbing industry, attending auctions for equipment, and based upon previous renta of eguipmentt.

153. The Bank dso complains thet there was insufficient evidence asto the logt praofits. Courtney
tedtified asto the rentd price of the backhoe and dump truck. Hedso Satedthat over anineor ten-year
period he more then likdly lost $800,000.

54. The Bank dso argues that Courtney did not provide sufficent proof of mentd and emotiond
digress. Courtney requested noindructionto that effect nor did thebank request the prohibition of mentd
or emationd disress Therewastesimony that Courtney had somach problems and wanted to eet dll the
time He gated that he visted the doctor and took some medication for the problems. Again, the jury
returned agenerd verdict and there were no Soecid interrogatories to determine how the jury arrived &
the $345,000 damage amount. It cannot be said that the jury did not properly fallow theingtructions, and
the Bank did nat have an expert nor did the Bank object to testimony concerning vauaion and logt profits

| therefore disagree with the remittitur.

V. Punitive Damages
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155. | dissgree with the mgority holding to reverse and render the punitive damages avard.

A. Submission of the punitive damagesissuetothejury
156. Thetrid judge determined thet therewas anissuefor thejury to determine punitive damegesinthis
case. The goplicable Missssippi Satute concerning punitive dameages is Miss. Code Ann. § 11-1-65,
which gatesin part:

(1)  Inany adion in which punitive dameges are sought:

€) Punitive damages may not be awvarded if the damant does not prove by
dear and convindng evidence that the defendant againg whom punitive
damages are ought acted with actud mdice, gross negligence which
evidences awillful, wanton or reckless disregard for the sefety of others
or committed actud fraud.

(b  Inany adion in which the daimant seeks an award of punitive damages,
the trier of fact shdl fird determine whether compensatory damages are
to be awarded and in what amount, before addressing any issuesrdaed
to punitive dameges

(© If, but only if, an award of compensatory damages has been mede againgt
aparty, the court shal promptly commence an evidentiary hearing before
the same trier of fact to determine whether punitive damages may be
congdered.

(d  The court shall determine whether the issue of punitive
damages may be submitted tothetrier of fact; and, if so, the
trier of fact shall determine whether to award punitive
damages and in what amount...

Miss Code Ann. 8 11-1-65 (Supp. 2001) (emphess added). The Satute and case law pedificaly give
the trid court the authority to initialy determine whether the particular facts of acase merit the submisson
of theissue of punitive damegesto thejury. 1d. Miss Code Ann. § 11-1-65 (1)(d) (Supp. 2000). This
Court has hdld:

Indetermining the propriety of submitting theissue of punitive damegesto thejury, thetrid

court decides whether, under thetotdity of the arcumstancesand viewing the defendant's

conduct in the aggregate, areasonable, hypotheticd trier of fact could find either mdice
or gross neglect/reckless digregard.
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Ross-King-Walker, Inc. v. Henson, 672 So.2d 1188, 1191 (Miss. 1996). See also Summersex
rel. Dawson v. St. Andrew’ s Episcopal Sch. Inc., 759 So.2d 1203, 1215 (Miss. 2000); Wallace
v. Thornton, 672 So.2d 724, 728 (Miss. 1996); Thomasv. Harrah’ sVicksburg Corp., 734 So.2d
312, 322 (Miss. Ct. App. 1999). Thetrid court has the discretion to determine if the issue of punitive
damages are to be submitted to the jury in casesinvolving both intentiond and norHintentiond torts.
157.  This Court has hdd that punitive damages are assessed in extreme cases and are intended to be
anexanpleandwamningto others. Wallace 672 So.2d & 728. “However, thereisnoright toanawvard
of punitive damages and such damages are to be awvarded only inextremecases” South Cent. Bell v.
Epps, 509 So.2d 886, 892 (Miss. 1987). This Court held that a plaintiff can recover punitive damages
only if thereisademondgrated willful or malicouswrong or if thereisgross recklessdisregard for therights
of others. Boling v. A-1 Detective & Patrol Serv. Inc., 659 So.2d 586, 588 (Miss. 1995). In
Colonial Mortgage Co. v. Lee, 525 S0.2d 804, 807-08 (Miss. 1988), this Court hdd that when atrid
court isfaced with the decison whether to grant apunitive damagesingruction “[t]he question iswhether
thereisaauffident evidentiary bassto warrant theindruction, i.e, isthe evidence aufficiently diputed thet
ajury issue hasbeen made? Thetedt to determinethisisasfollows

Thetest isthe same when the propriety of the ingtruction is tested via pog- trid mations

for judgment notwithstanding the verdict. Thetria court--and this Court on gpped--must

look at thedementsof the punitive damages dam enumerated above and decide whether,

under the totdity of the drcumstances and viewing the defendant's conduct in the

aggregete, aressonable, hypotheticd trier of fact could have found ether mdice or gross

neglect/reckless disregard.
Id. Indetermining whether theissue of punitive damages should be submitted to the jury, the trid court
mus decide " ‘whether under the totdity of the drcumstances and viewing the defendant's conduct in the

aggregate, a reasonadle, hypotheticd trier of fact could have found ether malice or gross negligence o
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recklessdigregard.” Wall ace, 672 So.2d 728. (quoting Peoples Bank & Trust Co. v. Cermack, 658
S0.2d 1352, 1361 (Miss.1995).

158. Convearsonisanintentiond tort. Thetrid court ruled that there was an issue of punitive damages
to be submitted to the jury. The trid court determined thet there was sufficient evidence for the issue of
punitive damagesto besubmitted tothejury. Inmeaking hisdecisonto submit theissueof punitivedamages
to thejury, thetrid court referenced the testimony from abank officer who ated that hewas going to put
Courtney out of business. Indeed, Courtney testified that when redlized that the consolideted note had been
dtered, he cdled Wayne Davis a the Bank. Courtney then dated thet “[g)nd his exact wordswasto me
‘I gat[itl onmy note. 1 angaingtogetit. I’'mgoing to put you out of busness Y ou didn't hdp mewhen
| needed it, and | a@n't doing it in return.”” When Courtney told Davis about filing a law suit, Courtney

daed “[gdnd hetold methat | could carry it to court, but | would never live long enough to get adime”

159.  Inaddition, the record showsthat Courtney disouted the Bank’ s dlam on the equipment from the
very beginning. Assoon asherecaived notice, Courtney gppeared numeroustimesin court and evenfiled
an gpped to this Court prior to the auction. The Bank knew of the goped and yet continued to proceed
withthe auction. In addition, the Bank dearly had possession of some equipment that was not even lised
ontheorder of possesson and did not return the equipment inaprompt manner. | condudethat under the
totdity of the drcumgtances and viewing the Bank’ s conduct in the aggregate, a reasonable, hypothetica
trier of fact could have found @ther mdice or grass negligence or recklessdisregard. Thus, thetrid court
did nat e in submitting the jury indructions for punitive damegesto thejury.

B. Excessive damages
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160.  TheBank arguesthat itsactionswereamisiake and the award was condiitutiondly excessvediting
BMW of North America, Inc. v. Gore, 517 U.S. 559, 575-86, 116 S.Ct. 1589, 1598-99, 134
L.Ed.2d 809 (1996). In determining whether a punitive damage avard is grosdy excessve the United
States Supreme Court reviewed three criteriain BMW. Morerecantly, in State Farm Mut. Auto. Ins.
Co. v. Campbell, 538U.S.408, 123 S.Ct. 1513, 155 L. Ed. 2d 585 (2003), the United States Supreme
Court gpplied the three criteriaset out in BMW, which will be discussed in detall bdlow.  In generd the
Courtin Campbell, hed that compensatory damages are meant to “redress the concrete loss thet the
plaintiff has suffered by reason of the defendant’ s wrongful conduct.” Campbell, 123 S.Ct. a 1519.
Runitive damageson the other hand havea* broader function; they areaimed at deterrenceand retribution.”
Id. (ating Cooper Indus., Inc. v. Leatherman Tool Group, Inc.,, 532 U.S. 424, 121 S.Ct. 1678,
149 L.Ed.2d 674 (2001)).

61. The Campbell Court further dated thet a State has discretion in its impaostion of punitive
damages, however, “there are procedura and subgtantive condtitutiond limitations of these avards’ and
“[t]he Due Process Clause of the Fourteenth Amendment prohibitsthe impaosition of grosdy excessve o
arbitrary punishments on atortfeasor.” 123 SCt. a 1519-20. The reason for the prohibition concerns
“nations of fairness’ in our congtitutiond jurigorudence which* dictate thet aperson recaivesfar natice not
only of the conduct thet will subject him to punishment, but dso of the severity of the pendty that aState
mayimpose’” 1d. & 1520. If the punitive damege award isgrosdy excessive, then it does not further any
legitimate purpose and is an arbitrary derivation of property. 1d.

162.  Whenexamining thethree criteriasat out in BMW, the United States Supreme Court previoudy

mandated that an gppelate court must “conduct ade novo review of atriad court’s gpplication of them to
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thejury’ saward.” Campbell, 123 S.Ct. at 1520. InAmerican IncomeLifelns. Co.,v. Hollins, 830
$0.2d 1230, 1242 (Miss. 2002), this Court held:

Wedso recognizethat the U.S. Supreme Court hasheld that whereafederd conditutiond

chdlenge is made to a punitive damages awvard on the basis of excessiveness, then and

only then, are we required to conduct a de novo review of the award. Cooper

Industries, Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424, 121 S.Ct. 1678,

149 L .Ed.2d 674 (2001). See also Todd v. Roadway Exp., Inc., 178 F.Supp.2d

1244, 1245-46 (M.D.Ala2001); Time Warner Entertainment Co. v. Six Flags

Over Georgia, LLC, 254 GaApp. 598, 563 SE.2d 178 (2002). Essentidly, Cooper

gves a defendant another bite a the gppdlate gople if it dealy dleges a federd

condtitutiond violation.
Thethreecriteriaset-outinBMW and aso morerecently gopliedin Campbel | and Cooper | ndustries,
are “the degree of reprehenghility of the nondisdosure; the digparity between the harm or potentid harm
suffered [aplaintiff] and his punitive damages award; and the difference between thisremedy and the cvil
pendties authorized or impased in comparable cases’ BMW of North America, Inc. v. Gore, 517
U.S. a 575-86, 116 S.Ct. at 1598-99.
163. Agan, the Bank damsthat its conduct was no morethan amidiake. In addition, the Bank dtes
to thetrid court’ ssatement that other than abank officer’ sstatement to Courtney that hewasgoing to put
him out of busnesstherewas nat alat of evidence of wrongdoing by the bank. The Bank further dams
that it picked up the equipment pursuant to the order of possession and acted in good faith under theterms
of the consolidated note and security agresment, the Uniform Commercid Code (UCC) and the court
order.
64. Appying ade novo gandard of review, | examine the three criteria pursuant to BMW and the

more recent case of Campbell.

1. Degree of reprehensibility
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165. Under the BMW criteriathe Bank damsthat its actions were not reprehengble. Agan, a best
the Bank damsthat it may have made some midiakes but nothing more. The Bank notes thet it had an
order of possesson and merdy picked up theitems and sold some of them, returning itemsthet Courtney
requested from the Bank.
166. InCampbell, the United States Supreme Court hdd:

We have indructed courts to determinethe reprehenshility of adefendant by consdering

whether: the harm caused was physicd as opposed to economic; the tortious conduct

evinced an indifference to or a reckless disregard of the hedlth or sefety of others the

target of the conduct hed finendd vulnerahility; the conduct involved repested actions or

was an isolated incident; and the harm was the result of intentional mdice, trickery, or

decdit, or mere accident
123 S.Ct. a 1521. The Campbell Court further held thet “[t]he existence of any one of these factors
waghing in favor of a plantiff may not be suffident to sugan a punitive damages avard’ but thet the
absence of them would make an award suspect. | d.
167. 1 conclude that the Bank's conduct here was sufficiently reprehensible to permit an award of
punitive dameges. ThisCourt previoudy foundin Courtney | thet the Bank had no security interest inthe
Super E backhoe, in addition the Bank rdleasad the lien onthe cement mixer and dearly took possesson
of various pieces of equipment that either were not lited on the order of possession or inwhich therewas
no Security interest. Further, tesimony by Bank representativesindicated that a thetime of collecting the
equipment there was not athorough check that the equipment picked up was the actud equipment lised
on the order of possesson. While contested, there was dso the issue of whether a Bank representetive
ineffect refused to assst and threatened to put Courtney out of business: Also, therewastheissue of the
returnof equipment thet the Bank erroneoudy callected and theBank’ sactionsand timeframein correcting

the error. While the Bank sought an order of possessionin thismatter, it was aware of Courtney’ slawsuit
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and apped to this Court. At the very leest, Courtney gpopedled the decison of the trid court concerning
the backhoe and other itemsdlegedly erroneoudy possessad by theBank in July 1992. To theextent thet
the Bank knew of the lawsit and goped and yet sold some equipment a auction in dispute in September
1992, the Bank went forward with the sdle and assumed therisk thet it might not prevall on goped. The
reprehenghility of the Bank'sactionsdearly fdlswithin the parameters st forthin Campbel . Atthevery
leedt, the damage involved in this case was economic; Courtney was the target of the Bank’ s actions and
wasfinanddly vulnerable, thiswasevidenced in part by Courtney losng hisbusiness incomeand livelihood
whenthe Bank possessed hisequipment. TheBank wasather indifferent or reckless by taking possesson
of numerousitemsthat ather werenot lised on the order of passesson or whichit had no right to possess
The Bank repeatedly did not check the order of possession againg the actud itemstaken from Courtney
and Courtney natified the Bank that it had erroneoudy taken equipment yet the Bank ether sold items a
auction knowing that an goped was pending with this Court or weredow to returnitemsto himindicating
a leadt intentiond mdice but cartainly not doing these actions by any accident.
2. Ratio between the penalty to the actual harm to Courtney

168. Asfor theraio between the pendty to the actua harm to Courtney, thereisa 14.5to 1 ratio.
However, the Bank cdlams that Courtney was not harmed because the proceeds of the auction were
goplied tothedebt. Further, the Bank gppearsto daim that even gpplying the proceedsto the delat owed
by Courtney, there is ill a $17,000 deficiency. Therefore, the debt owed was Smply reduced by the
Bank’ s actions and Courtney was not harmed by these actions.

169. InCampbell, the Court dedinedtoimpaseabright lineratio which apunitive damage awvard may
not exceed. Campbell, 538 U.S. a 1524, 123 SCt. a 1513. However, the Court hdd further that

“I[dingle-digit multiplier are more likdy to comport with due process’ and dill maintain aState sobjective
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of deterrence and retribution rather then awardswith much higher ratiossuchas500to 1. I d. Theorigind
punitive damages awarded by thejury had aratio of 14.5to 1, that being, $5,000,000 in punitive damages
to $345,000 in compensatory dameages. Thisratio was reduced by thetrid court remittitur of the punitive
damages award to $1,500,000, thus reducing theraio to 4.3to 1.  The Bank notes that Courtney was
not harmed by gpplying the proceeds of the auction to hisdetat, forgetting thet in the process of possessng,
sling, returning equipment a a later date and not returning some equipment & dl, that he went out of
busness Theratio in the case b judice after remittitur isasngle digit multiplier and is not inconddent
with the Campbell decison on this pairt.
3. Sanctionsimposed in similar cases

170.  Insofar as sanctionsimpaosad in other Smilar cases, the Bank dites to anumber of casesinduding
vy v. General Motors Acceptance Corp., 612 So.2d 1108 (Miss. 1992) (punitive damages of
$100,000 not upheld on gpped); Smith v. Orman, 822 So.2d 975(Miss. Ct. App. 2002) (punitive
damagesfor conversonintheamount of $20,000). TheBank dsoditesto Miss Code Ann. 8897-23-19
& 97-23-25 in which it daims the maximum fineis $1,000. Upon viewing 8§ 97-23-19 an enbezzlement
datute, the Satute providesthet an agent, bailee or other personsmay befined not morethan $10,000 and
imprisoned not morethan 10 yearsif the vdue of the property is$500 or more, and may befined not more
than $1,000 and imprisoned not more than (6) sx months if the property is less than $500. The other
Saute, 8 97-23-25 concernsembezzlement carriesapendty of “imprisonment inthe penitentiary not more
then ten years, or be fined not more than one thousand dallars and imprisoned in the county jail not more
than one year, or dther.” It is curious that the bank faled to incdlude the higher fines and possible
imprisonment in its argument. Basad on these cases, the Bank assarts that the punitive damage awvard is
excessve.
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71.  Courtney ditesto Hudson v. Cook, 105 SW.3d 821 (Ark. Ct. App. 2003) where a punitive
damege avard with a7to 1 raio wasuphddfor aconverson case. Clearly, thereduced punitive damage
award by thetrid court here, being dightly morethana4to 1 rtio, isnot excessve. Theevidenceshowed
that the Bank possessed some equipment thet it had no right to take, possessad equipment that was not
even on the order of possession, falled to check that the equipment taken matched the order, kept some
of the equipment for a period of time before reuning it, sold some equipment a auction knowing thet
Courtney wasin the process of gppeding the matter to this Court, and aBank employee dlegedly Sated
that hewould not asss Courtney and put him out of business. Asfor the comparison of possble crimina
gatutesand the corresponding finesand pendties, Courtney assartsthet the Bank did not takeinto account
that these pendties d o imposeimprisonment, both Satutes having amaximum of upto 10 years. Indeed,
imprisonment isaloss of freedom and arguably by most gandards more vadugble than punitive damage
awards. Accordingly, | believe that the punitive damage award was gppropriate in the case sub judice.
172.  For theforegoing reasons, | disagree with the mgority’ s holding of remitting the actud dameges
to $45,040 and reveraing and rendering as to the punitive damages. However, | would &firm the rulings
of the Jones County Circuit Court asto dl direct goped isues briefed by Community Bank. | condude
that the Jones County Circuit Court did nat er in remitting Courtney’s actud dameges in the amount of
$345,000 to $306,196.18 and remitting the punitive damagesin the amount of $5,000,000 to $1,500,000
and would afirm thetria court rulings concerning Courtney’ s cross-gpped on theissue of the remittitur of
the actudl and punitive dameges

GRAVES, J., JOINSTHIS OPINION.
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