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GRAVES, JUSTICE, FOR THE COURT:

1. RoxieAnn Wdlsand George K. Wdlswereinacar wreck. Roxie sued George, whoseinsurer
wasUSH& G Insurance Company of Missssippi. USH& G paid Roxie$22,632.50for thelossof her 1995
Chryder Concorde, snce George hed rear-ended her with his 1991 GMC pickup. Thisdam was pad

before any persond injury daim of Roxie was examined.



2.  Then Roxie atempted to recover from USF& G for her injuries. Shewasinformed that George's
palicy hed asnglelimit coverage of only $25,000 per accident—or just alittle over two thousand dollars
coverage left for that one acadent. Roxie argued that the coverage was defident under Missssppi
datutory leves, and in anovd move, George agreed with her.  Roxie dismissed her complaint againg
George, and together the two filed suit in chancary court againgt USF&G. However, we do not have
before ustoday a complicated question of palicy limitsand insurancelaw. Ingeed, in thair uit Roxieand
George invoked an ancent Missssppi doctrine that has long been disavored.

13. Roxieand Georgefiled suit inthe Chancery Court of PanolaCounty not just on behdf of themsdves
but a0 “on bendf of adearly ascartanable dass of others amilaly Stuated.” This “dass’ dlegedly
conssted of USF& G insuredsand thasewho wereinjured by USF& Ginsureds: Thetitleof thecomplaint
cdledit a“ClassAction Complaint for Equitable and Injunctive Rdlief and Actud and Punitive Damages”
. USR&G objected to the complaint and moved for summeary judgment, arguing that dass actions
could not exist under Missssppi law. Despiteitsobjections, the chancdlor denied summary judgment and
catified theplantiff dass. Wegranted USF& G’ spetition for interlocutory goped, sseM.R.A.P. 5, which
asks one question: does Missssppi recognize “equitable dass actions’ in chancery, despite an omisson
of Rule 23 from our Rules of Civil Procedure? After areview of the higory of the law, we answer that
quegtion in the negdive.

DISCUSSI ON

1B, “Missssppi isoneof only three datesthat never adopted Rule 23 asapart of ther Saterulesof avil
procedure” Richard T. Phillips, Class Action & Joinder in Mississippi, 71 Miss. L.J. 447, 453
(2001) (“Phillips’). “The other sates which have no Rule 23 date court dass actions, Virginiaand New

Hampshire, both expresdy recognize‘ equitabledassactions . .. inconsumer litigation.” 1d. at 453 n.14.



It has been theorized that Missssppi coped with the alosance of acodified Rule 23 inthreeways “ (1) the
meass aggregation of individua dams under Rules 20 and 42 of the Rules of Civil Procedure, (2) the
‘andent equitable remedy’ of the ‘equitable dass action’ and (3) where dl dse fails, the prosecution of
et individud casesfor punitive dameages” Phillips, a 455.
6. It sounds abit irrationa to soesk of Missssppi’s “adoption” of Rule 23 after remarking how
Missssppi doesnot havedassactions. Y et arulewas adopted—aiter afashion. WhentheRulesaof Civil
Procedure went into effect on January 1, 1982, they read (and il read):

Rule23. Classactions. [Omitted].

Rule23.1. Deivative actions by shareholders. [Omitted).

Rule23.2. Actions rdaing to unincorporated assodiations. [Omitted]
7. The numbering isabyproduct of the patterning of the Missssppi Rules of Civil Procedure after the
Federd Rulesof Civil Procedure, which do havedassactions SeeOwens v. Thomae, 759 S0.2d 1117,
1121 n.2 (Miss 1999). Thecomment to Missssppi Rule 23 wasmeant to convey our rel uctanceto adopt
the eaborate mechaniams of the dass action, since “[flew procedurd devices have been the subject of

morewidespread criticism and more sustained attack—and equaly spirited defense—than practice under

Federd Rule 23 and its state counterparts”  Miss. R. Civ. P. 23 omt.!

! The Missssppi Rules of Civil Procedure were themsdlves the subject of “ sustained attack”
and “spirited defense” in their adoption phase. The Rules were adopted unilaterdly by amgority of the
Supreme Court over the wishes of the legidature. William H. Page, Condtitutionalism and Judicia
Rulemaking: Lessons from the Crissin Missssippi, 3Miss. C.L. Rev. 1, 6-7 (1982). The furious
“legidature immediately began to consider aproposa to remove the pro-Rules justices’ in February of
1982, “using a near-forgotten provison of the state congtitution.” 1d. at 6-7. The matter died down
after afew months, with no justice removed from office. 1d. at 7-9. Thejustices were Chief Justice
Neville Patterson, Presiding Justice L.A. Smith, J., and Justices Robert P. Sugg, Armis Hawkins, and
Harry G. Waker; Presiding Justice Stokes V. Robertson, who was the sixth Justice who concurred in
the mgjority opinion, had retired a the end of the previous year. Dennis Camire, Senators
introduce measure to fire chief justice and 4 associates, CLARION-LEDGER, Jan. 15, 1982, at
A3.



8.  Yethecommentwas ambiguous. Thefird sentencereads “[c]lassaction practiceisnotbeing
introduced into Missssppi trid courts & thistime” (emphad's added). For it isamatter of fact and law
that “dass actions were recognized in Missssppi as amatter of generd equity juridiction long before
adoptionof theMissssppl Rulesof Civil Procedure” sonointroduction wasnecessary. Phillips, a 455
(emphegsadded). Seealso Marx v. Broom, 632 So. 2d 1315, 1322 (Miss. 1994) (noting that “[p]rior
to the enactment of the Rules of Civil Procedure, this Court recognized the possibility of dassaction suits
as améter of generd equity juridiction in chancery court under limited drcumdtances’). This haslong
been accepted.  The “lawyer’s bible’ of chancary practice in Missssppi, Mississippi Chancery
Practice, ddalstheambiguity. > “It wasnot necessary to introduce dassaction, asit already existed.”
Griffith, Mississippi Chancery Practice, § 130 (2000) (“ Griffith”) (emphess added).
19. Furthemore, “[tlhe Missssppi Codehaslong provided andstill provides for cossindassaction
alitsinthe Mississppi chancery courts”  Phillips, a 458 (emphasis added); see also Griffith, a § 130
(“[plrovidonismadefor codtsin dassactions’). Miss. Code Ann. 8 11-53-37 (Rev. 2002) , adopted in
1948, gpecifies

Where a paty herediter inditutes a quit for the benefit of himsdf and all others

similarly situated, and thereby thereisin such suit recovered or preserved property or

a fund for the common benefit, the chancery court may make an dlowance to such

paty of the reasonable cogts incurred, which cods shdl indude the necessary

dishursements, and reasonable solicitor'sfees, out of the property recovered or preserved

for the common benefit.
(emphases added). Section 11-53-37 presents a conflict with Rule 23,

110.  Three commentators have noted the gatute’ s existence and Smply relied upon the section as

evidence that Missssippi has dass action quits a equity. See Geoffrey P. Miller & Lori S Singer,

2" Judge Griffith’ sexcelent work,” Mississippi Chancery Practice, wastermedthe*‘lavyer’s
bible” in Johnson v. Brewer, 427 So. 2d 118, 124 (Miss. 1983).
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Nonpecuniary Class Action Settlements, 60 Law & Contemp. Probs. 97, 146 (1997) (under the
table” Sate Rules” showing that Missssppi “[rJecognizes|a common fund by datute” ating to Section
11-53-37); Phillips, a 458; Kurt A. Schwarz, Note, Due Process and Equitable Relief in Sate
Multistate Class Actions after PhllipsPetroleum Co. v. Shuits, 68 Tex. L. Rev. 415, 450 n.84 (1989)
(offering that while “Missssppi has no formd rule [pertaining to dass actiond . . . section 11-53-37
permits cogs and attorneys feesin successul dass auits’).

11. The origind verson of the Encydopedia of Missssppi Law dso “recognized thet in limited
drcumgiances, dass action suits might be possble within the generd equity juridiction of the chancery
court.” J. Jackson, M. Miller, R. Morton, and J. Maheny, Civil Procedure, in 2 Ency. of Miss Law
§13:59 (J. Jackson & M. Miller eds. 2001) 2 Itisdsowrittentha “[glenerdly . . . thedassaction remains
an avalable remedy only in chancery[,] from whenceit gorang.” T. Jackson Lyons, Corporations, in
3 Ency. of Miss Law § 22:222 (J. Jackson & M. Miller eds 2001) (aiting Griffith).

f12.  Theconflict between the absence of dassactionsin Missssppi and Section 11-53-37 hesaso not
gone unnaticed in jurisprudence outside of our court.* When the Fifth Circuit considered a dass action
chdlenge to Misss3ppi’s procedures for involuntary commitment of adults to Sate mentd inditutions, it
examinedindictatheexisence—or lack thereof—of dassactionsunder datelaw. See ChanceryClerk

of Chickasaw County, Miss. v. Wallace, 646 F.2d 151, 155 (5th Cir. 1981). Spesking of class

actions, the didrict court noted that “*[t]here isno way to get that kind of suit into the Sate courts™” 1d.

*The cumulative update of the Mississppi Practice Seriesnotesthat Booth erasesthe classaction
at equity.

*Whatever the impact of the statute, it has been expresdy held not to apply to attorneys feesin
public servicelitigation under the so-called “ private atorney generd rule” Fordice v. Thomas, 649 So.
2d 835, 845 (Miss. 1995), overruled on other grounds by USPCI of Miss. Inc. v. State ex rel.
McGowan, 688 So. 2d 783 (Miss. 1997).



a 155n8. 13, Ye the Ffth Circuit pointed to Section 11-53-37 as evidence there might be dass
actions, snce the datute “dlow[g Missssppi courts to award atorney's fees from the common fund
gengatedinadassauit.” 1d. Tha court dso offered Section 75-24-15(4) as evidence thet class actions
might exig; thet Satute providesthet “[n]othing in this chapter shall be condtrued to permit any dassaction
or quit, but every private action must be maintained in the name of and for the sole use and bendfit of the
individud person.” The Ffth Circuit argued that a“ provison expresdy prohibiting consumer dassactions
... [would] thereby imply[] availability of the dassaction mechaniam.” Wallace, 646 F.2d at 155
n.8 (emphadsadded). Theandent maximof “ expressi o unius est exclusio alterius” wasthusquiely
evoked—which acknowledges the inference thet items not mentioned are exduded by ddliberate choice,
not inadvertence,

114. That court dso hdd that “Missssppi Supreme Court decisons lend support to this assessment,”
pointing to an dlder line of cases rgecting the certification of dasses, but not the conception of dass
actions. 1d. TheHfth Circuit' sopinion and al the casesit rdlied upon werereported before Missssppi’s
adoption of the Rules of Civil Procedure

115. Rule81(f) of theMissssippi Rulesof Civil Procedure providesthat “[i]n gpplying theserulesto any
procesdings to which they are gpplicable, the terminology of any datute which dso goplies shdl, if
inconsistent with these rules, be taken to mean the analogous device or procedure proper
under these rules.” Setion 11-53-37 uses terminology—dlass action suits a equity—which is
inconsgent with the omitted Rule 23.

116. Rule81dictatestha any inconastency beresolvedinfavor of theandogous device or procedure
proper under theserules” but there is no andogous device. Thereis a contradiction; on one Side gands

our established caselaw, which recognized dassactionsa equiity, and our Satute, which providesfor costs



indassactionsauits. Onthe other Sde gands our Rules of Civil Procedure, which omit dassactions and
our recent jurigprudence, which do not recognize dass actions a equity.

f17.  Our modern jurigorudence—that is, after the 1982 adoption of the Rules-has gpparently not been
clear enough to dert practitioners and the bench that dass actions no longer exid a equity. In Marx we
upheld atrid court decison that “there was no dass action availadlein this case.” 632 So. 2d at 1322
(empheds added). Since“the lower court made spedific, supportable findings that the requirementsfor a
classaction were not met,” the daim was barred “ [ €] ven if thisbass[for thedam] was available.”
| d. (emphases added). We dso noted thet while we once* recognized the possibility of dassaction suits
asaméter of generd equity jurisdiction in chancery court under limited drcumdtances,” thet was*“[ p] rior
to the enactment of the Rules of Civil Procedure” 1 d. (emphasis added).

118. Nearly adecade later we were even more definitive. Am. BankersIns. Co. of FI. v. Booth,
830 So. 2d 1205, 1209 (Miss. 2002), perceived “equitable class action[g] in chancery court” asmorea
legd “experiment” attempted by ambitious lawvyers than an established legd fact in Missssppi. Through
areview of cases we determined thet this “Court did not look with favor on dass actions and dlowed
them only under rare drcumdiances” mod notably where “* plaintiffs sought injunctive or other equiteble
rdief in chancary court againg governmentd entities”” 1d. at 1211 (quoting Guthrie T. Abbott & Pope
Mdlette, Complex/Mass Tort Litigation in State Courts in Mississippi, 63 Miss. L.J. 363, 393
(1994)). The cause of action was rgjected, Snce dassactionsat equity “did not” survive “the adoption
of the Rules” 1 d. (emphass added). However, neither Marx nor Booth congdered Section 11-53-37.
9. Section 11-53-37 isamply ardic from the time when dass actions & equity wer e pamitted in
chancery court. Whilethisisproblematic, this* Court [should be] mindful thet it hastheexcl usi ve power

to make rules of practice, procedurd,] and evidence.” Claypool v. Mladineo, 724 So.2d 373, 388-89
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(Miss. 1998) (emphasis added).
120. The conflict in Claypool isilludrative At issuein thet casewaswhether the Legidature could enect
datutes that created privileges that might *impede bath the discovery portions of the Missssppi Rulesof
Civil Procedure and the privileges enumerated in the Missssippl Rules of Evidence” I d. a 377. The
Court hdd that “where the Legidature enacts a Satute credting a privilege it should be uphdd, unlessiit
conflictswith either the Mississippi Rules of Civil Procedure or the Missssppi Rulesof Evidence” 1d. a
388-89.
21. The case at hand Section 11-53-37 explains how atorney’s fees would be avarded in dass
ations in chancary. The only issueit directly addresses isthe awarding of atorney feesif there was an
equitable dassaction. |f and whenwe chooseto adopt adassaction rule, Section 11-53-37 will become
operable again, asit was decades ago. It serves no function a this moment in time because there are no
dass attions under the Missssppi Rules of Civil Procedure, whether in drcuit or chancery court. There
Isno direct conflict between the omisson of Rule 23 and the Missssippi Code because Section 11-53-37
only providesfor atorney’ sfeesif thereisacdlassaction.
122. At beg, thisdatute raises an inference of the exisence of dassactions. However, aninferenceis
not tantamount to adass action provison. Our Rules of Civil Procedure®gpply toall avil procesdings’
indreuit and chanceary court. M.R.C.P. 81 (emphess added); M.R.C.P. 1. Since thereis no rule or
gatute which expresdy or impliedly providesfor dass actions, we are compdled to condude théat they are
not permitted in any legd procesdingsin our Sate courts Thus, the chancery court ered in conduding
otherwise.

CONCLUSION

723.  Ths Court has the exclusve power to make rules of practice, procedure, and evidence.



Accordingly, aswe have not madearulewhich providesfor dassactions, they arenot apart of Missssppi
practice-chancery, drcuit, or otherwise Wereversethejudgment of thechancery court denying summeary
judgment and catifying the plaintiff dass, and we render judgment for USF&.G.
124. REVERSED AND RENDERED.

SMITH, C.J., WALLER AND COBB, P.JJ., AND DICKINSON, J., CONCUR.
CARLSON AND RANDOLPH, JJ., CONCUR IN RESULT ONLY. EASLEY, J,

CONCURS IN PART AND DISSENTS IN PART WITHOUT SEPARATE WRITTEN
OPINION. DIAZ , J.,, NOT PARTICIPATING.



