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DICKINSON, JUSTICE, FOR THE COURT:

1.  Thisisabead fath insurance case brought by Elizabeth Knight againgt her uninsured motorist

insurance carrier, United Sates Hddity & Guaranty Company(USF& G), fallowing an automobile wreck.

Knight damsUSF& G acted in bad faith by refusing to consent to asattlement offered to her by the dleged

tortfeasor’ sliability carier. A Coahoma County jury agreed, and awarded Knight $5,000,000 in punitive

damages.

|. Background Facts & Proceedings.



2. On December 9, 1988, Kenneth Boyett gpoproached theintersection where Highway 322 formed
a“T” with South State Streat near Clarksdde, in Coahoma County. Boyett daimsacouple of carswere
ahead of him, stopped a the stop Sign. As he attempted to stop, he found his brakes hed failed,* o he
moved into the left (oncoming) lane to avoid hitting the rear end of the stopped cars, and proceeded
through the sop Sgn and sruck the vehide driven by Knight.

13.  Atthetimeof theaccident, Boyett wascovered by aninsurance policy issued by State Farm, which
provided lighility palicy limitsof $25,0002 Knight was covered by aninsurancepalicy issued by USR&. G,
which provided uninsured motorist coverage of $300,000. It aso contained a *“consent” dause which
dtated that the policy did not provide uninsured motorist coverage for bodily injury “sugtaned by any
person, if that person or the legd representative sdttles the “bodily injury” dam without [USF&G' g
4.  Therecord provideslittle detall of the parties activities for the five years fallowing the accidert.
Apparently, having been put on natice of apotentid dam, USF& G sent argpresenttive to invedigate at
theend of 1992. Theinvedtigator's notes, offered into evidence, indicate that State Farm had previoudy
made an offer to Knight's brother, who was acting as her dtorney a the time? to pay the $25,000.00

ligility policy limitsin exchenge for ardease of Boyett.

In his answer to the Complaint, answer to the Amended Complaint, response to written
discovery and in deposition, Boyett has consstently claimed his brakes failed, and that the accident was
unavoidable.

*The State Farm policy is not apart of the record before this Court.
3K night's brother was an attorney in Louisiana.
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.  Theredfter, Knight hired William G. Willard, J., aslocd counsd and, on June 28, 1993, filed a
negligence Uit againg Boyett and USF& G, demanding compensatory damages of $325,000. Both
defendants answered and denied lighility, daiming thet the accident was not due to negligence, but rather
to the sudden, unexpected brake falure for which Boyett would not belidble

6.  Knight filedamation for summary judgment on May 12, 1995, daiming Boyett was negligent and,
thus, lidble asamatter of lav. The trid court denied the mation, holding thet genuine issues of triable fact
exiged asto theissue of Boyett' slidhility.

7. OnJdune14, 1995, Willard® sent aletter to USF& G's counsd, C. Richard Benz, J., which:

informed him that State Farm hed offered to pay itsliahility policy limits of $25,000, in exchange
for ardease from ligaility for itsinsured, Boyett;

dleged hisinvestigation indicated that Boyett was “probebly judgment proof” or if not judgment
proof, then “probably has very limited assets . . .7,

requested USF& G to gpprove the settlement and, in effect, waive its subrogation rights againgt
Boyett.

18.  Onbendf of USF& G, Benz responded on July 24, 1995, refusing to walve subrogation rights, and
demanding that Knight comply with the policy provison which required her to do nothing to prgudice
USF& G saubrogation rights. Benz pointed out thet bath lidbility and damages were contested.

9. Having sad thet, Benz communicated an offer from USF&G to Knight with the fallowing
provisons

USF& G would pay $25,000 to Knight;

“Willard subsequently withdrew as Knight's counsel becauise he was appointed (and later
€elected) to the chancery court bench. Hewould later serve as awitness for Knight at tridl.
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Knight would “take no actions which would prgudice or impair USF& G ' sright of subrogation;

US& Gwould beentitled to a$25,000 credit againg any recovery medeby Knight againg Boyett
or USF&G;

If Knight recovered lessthan $25,000 againg Boyett or USF& G, shewould “ repay USF& G, plus
interegt, that amount equd to the difference between $25,000 and the amount of the verdict or

judgmert”

In the eventt of averdict of $25,000 to $50,000, Knight would repay USF& G “any amount equd
to the difference between [the] amount of [the] verdict and $25,000," together with interest;

Subject only to the agreement, Knight would retain dl her rights to pursue the litigetion againgt
Boyett and USF&G.

110.  Knight'sregponse to the offer was provided by Willard in an August 7, 1995 letter which Sated
that the offer was* unacceptable’ and “indl probebility contrary to Missssppi law.” Willard opined that,
snce State Farm hed offered $25,000 for ardease of itsinsured, the ultimate value of Knight'sdaim wes
immaterid. Willard demanded that USF& G either consent to the settlement with State Farm, thereby
walving its subrogation rights, or pay the $25,000 with “no grings atached.”

11. Inits regponse provided on Augugt 22, 1995, through its counsd, Marc A. Biggers, USF&G
pointed out that Knight' s refusdl to acoept the previous offer seemed inconggtent with agood faith belief
that her daim exceeded $25,000.° The letter further Sated thet, Snce Knight hed threstened to “ collect
dl damagesdirectly from USF& G and not Mr. Boyett,” USF& G waswilling to ded directly with Knigrt,

and would offer her $25,000, in exchange for “a dismisd of [dc] prgudice of a lavauit as agand

SUSF& G'srationale was that, if Knight accepted USF& G's previous offer and later recovered
more than $25,000, there was no scenario under which she would be at a disadvantage, because she
would receive $25,000 immediaely, and she would end up receiving her full award, up to the
$300,000 policy limit.



USR& G, ardease executed in favor of USF& G aswdl asan assgnment from Ms. Knight of dl rightsto
recover againg Mr. Boyett.” Wefind no response to this Ietter in the record.
12. OnMarch 3, 1998, Circuit Judge John Hatcher entered an order bifurcating and separating the
persond injury daim and thebad faithdaim. Then, inexplicably, on March 8, 2000, Judge Hatcher entered
an order which purported to be in responseto amoationfiled by defendant.® The order “severed” the bad
fath dam from the “remaining portions of Plantiff’s suit agang Kenneth Boyett and [USF&G],” and
ordered that the bed faith daim againg USF& G be tried prior to the underlying tort daim.”
3. Thebad faith daim wasthen st for trid,® which began on September 18, 2000, and concluded
on September 21, 2000, with averdict for Knight, againg USF& G, in the amount of Five Million dallars
in punitive damages
114.  USR& G now bringsthisgpped , daming numerousingances of reversblearor. Wewill address
only those necessary for digposition of the case.

[I. Analysis.
115.  The record in this case casts condderable doubt as to whether anyone dearly understood the

netureof Knight' ssuit againg USF& G. For ingance, indruction P-11B, given by the court, provided thet,

®No motion subsequent to the March 3, 1998 Order could be located in the record or on the
Circuit Clerk’ s docket pagesin this case.

"We are unable to locate any case where atria judge has ordered the partiesto try the issue of
punitive damages prior to trying the underlying claim for damages. We are provided no explanation for
this unprecedented order which, according to the record, was entered without a request by either party.

8Because of the death of Circuit Judge Hatcher, Circuit Judge Albert B. Smith, 111, presided at
trid.



inorder to recover punitive damages, the plantiff was required to prove “ USR& G denied payment of her
dam without an arguable resson.”  This case involved nather adam nor the denid of oneby USR&G.
116. Asancther example, beginning with her counsd’s August 7, 1995 letter, Knight has condgtently
charged USH& G with bed faith for its " unreasonabl€’ refusd to consent to the settlement offer made by
Sae Farm. Neverthdess, the court granted jury ingruction D-12, which Sated:

The Court indructs the jury that the consent dauseisnot amere noticedause. The duty

of good faith and fair deding does nat require USF& G to give up rightsit has pursuant to

the contract. The consent dauseisalegd right of USF& G under the insurance contract

and USF& G 'srefusd to consant cannat be the basis for afinding of bad faith.
917.  Therecordreflectscondderable confuson a trid asto whether Knight wasrequired to pursue (or
indeed did pursue) compensatory damages, as a prerequiste to recovery of punitive dameges. Knight's
counsd initidly damed thet Judge Hatcher’ sorder (requiring thebed faith daim to betried prior to thetort
dam) diminated the usud requirement to prove compensatory dameges suffered by Knight as aresult of
the accident. This exchange then took place:

BY THE COURT: Accepting your pogition on thet, do you have to prove compensatory

damages? And if s, arethey the $25,000 thet was tendered?

BY MR. CHAPMAN: Wdl, do we have to prove it? Yes we have proven that —we

proved to the Court and to the jury, and hopefully to USF& G that wewere entitled to the

$25,000.00 offered by State Farm. . . . So yes, we ve proved our dameges. If thet jury

hed concluded thet what we were seeking; thet is, consent, was ingppropriate — it was

ingppropriate for USR& G to withhold consent, which they ultimetdy found by virtue of

thar verdict, then the damages are the $25,000, which we proved, but the jury didn’t

award, becausewe didn't ask them to award it inthiscase. Thiswas from another party

thet had offered us the $25,000.

118.  Therecord reflectsno demand a trid for compensatory damages, no jury indructionwhichwould

guide the jury in awarding compensatory damages, and no avard of compensatory dameges.



119.  Hndly, the record casts doubt as to whether Knight carefully andyzed the counter offer from
USF&G. Upon doing o, wefind no st of drcumstances under which she would havefared worsethen
any recovery she might have recaived & trid. We dso fall to find any detriment® to her to accepting
USF& G's counter offer, as opposed to stling with Boyett. We cannot guess her reeson for refusing the
offer, and we cartainly cannot see abagis for rgecting the offer out of hand, with no suggested changesor
counter offer, and filing a“bed faith” lavsuit. Neverthdess, her reesons are immaterid & this point.

1. Knight's Claim.
120. Taking therecord as awhale, the dam the trid court dlowed Knight to pursue againgt USF&G
may befarly dated asfollows

A. USF& G had acontractud obligation, under the circumstances of thiscase, to either (1) consent
to the $25,000 sattlement offered by State Farm to Knight, thereby waiving USF& G's Satutory and
contractud subrogetion rights, or (2) fund the settlement by payment of $25,000 to Knight, and proceed
to attempt to recover the payment from either Boyett or State Farm;

B. USF& G breached the contract by itsrefusd to do either; and

C. Thebreach wasin bed faith.
21. Also from the record, we condude that USF& G defended by daiming it hed no obligation,
contractud or otherwise, to goprove or fund the settlement. Alternatively, if it did, it was not breached
because of its offer to advance $25,000 to Knight. Alternatively, if it did breach an obligation, it did not

do s0in bad fath. USF& G raises numerous other assgnments of error which we need not address.

With the possible exception of interest she would pay on the money advanced to her.
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2. Did USF& G Have a Contractual Obligation to Consent To The Settlement?
122.  We begin this andyss by setting forth the rdevant provisons in Knight's USR& G insurance
agresment:

PART C-UNINSURED MOTORIST COVERAGE
INSURING AGREEMENT

A. We will pay damegeswhich an "insured” islegaly entitled to recover from
the owner or operator of an "'uninsured motor vehide' because of "bodily

inury:"
1. Sudained by an"insured” and
2. Caused by an accident. . . .

Any judgment for damegesarising out of
asuit brought without our consent is not
bindingonus

EXCLUSIONS

A. We do not provide Uninsured Matorist Coverage for "bodily injury”
sudaned by any person:

2. If thet person or thelegd réﬁrééentativesettlesthe"bodily
injury” dam without our consert.

PART F-GENERAL PROVISIONS
OUR RIGHT TO RECOVER PAYMENT

A. If we make a payment under this policy and the person to or for whom
payment was mede has aright to recover dameges from another we shdll
be subrogated to thet right. That person shdl do:
1. Whatever is necessary to enable usto exercise our rights, and

2. Nothing &fter lossto prgudice them.



B. If we make a payment under this policy and the person to or for whom
payment is mede recovers dameages from ancther, thet person shdl:

1. Holdintrugt for us the procesds of the recovery, and

2. Remburse usto the extent of our paymentt.

123. Thepadlicy providesin dear, unambiguouslanguagethat Knight would haveno uninsured motorist
coverage if she sttled her daim with Boyett without USF& G's consant. 1 WhileKnight does not contest
the vdidity of the* consant” provison, shearguesthat USF& G mugt be*“reasonable’ inexerasngitsrights
under the provison. She dites some authority for this propogition.

24. RdyingonMurriel v. Alfalns. Co., 697 So. 2d 370 (Miss. 1997), handed down by this Court
only one month fallowing the filing of Knight's amended complaint, Knight contends thet USF& G could
not unreesonably refuse to consent to the sattlement offered by State Farm.: Knight further contends thet
Murriel gandsfor the propodtion that USF& G was obligated to ether consant to the settlement, or fund
the settlement, thet isto say, USF& G was obligated to ether walveitsstatutory right of subrogeation, or pay
the full settlement amount to Knight, and attempt to recover the payment from Boyett or State Farm.
Because Murriel wasthe primary law rdied upon by thetrid court and the parties weshdll discussitin
ome detall.

125. Kimbely Murrid, aninfant, wasinjured in an automobile accident causad by the negligence of an
underinsured motorist whoseliahility carrier, Dixielnsurance Company, offered itspalicy limitsof $10,000,

to settlethe dam. Since Murrid’ sUM palicy, issued by Alfalnsurance Company, contained a*“ consant”

1%The policy provision requiring consent to settle is common in the uninsured motorist insurance
industry.



provison, Murrid’s atorney requested Alfato “walve their subrogation rights” 1d. Alfaresponded, as
follows
As | informed you in our tdephone conversdion, the case of State farm Mutual
Automobile Ins. Co. verses (sic) Susan T. Kuehling, 475 So.2d 1159, dlowsfor
an offsat of the tort feasor's ligbility coverage. It is my underdanding that the adverse
ligbility carrier, Dixie Insurance Company, has dreedy interpled their palicy limits of
$20,000.00.* Therefore, this would predude your dients from having an uninsured
motorig dam.
| d. (footnote nat in origindl).
126. We condudethat this Court did not correctly decideMurriel. Clealy, snce AlfasUM palicy
limtswerethesameasDixi€ slidhility limits Alfahad no coverage-- thus, no subrogationtowave. Alfa's
reponse to Dixie was adequate and gppropriate, and this Court should have so hdd. Thus, to that extent,
weovarueMurriel.
927. However, contrary to Knight' sargument, Murriel wasdlent asto whether Alfawasrequired to
exerdeits discretion ressonably. The decison held only that it could not ignore a request thet it waive
subrogation.
128. Fndly, Murriel provided no authority for avarding punitive damages Murriel hdd thet “an
insurer may waive any right to invoke the consent defense when the insurer does not respond within a

reasonable time to an insured' s request for consent.” 697 So. 2d a372. The Court did not speek to, or

ugged, any other remedy.

"policy limits were $10,000 per person, $20,000 total. Thus, there was a $10,000 limit
goplicable to Debrah Murrid.
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129. This leaves us with the open question of whether USF& G had an obligation to consant to the
SHtlement, absent areassonable bassfor itsrefusd. For the reasons discussed below, we hold thet it did.
We now turn to the question of whether that obligation was breeched.

3. Did USF& G Breach Its Obligation to Consent To The Settlement?
130.  Under ordinary contract law, where parties negotiate and enter acontract a arnv'slength, courts
will enforce dear, unambiguous provisons exactly aswritten. Thus, where one party is granted absolute
discretion to exerdse aright, and has given condderation for thet right, there is no requirement thet the
party give a good resson or ressonable explanation for withholding consent. The same basic conoept
prevents this Court from inquiring into the adequacy of condderaion.
131. However, insurance palicies (while technicaly contracts) are different. Insurance companiesand
thar insureds have adifferent rdationship than mogt contracting parties. For ingance, both sharethesame
agent. And other than spesking to and through the common agent, they sldom communicate
132.  Catanly, insurance policies are to be enforced according to their provisons. And insurance
companies mugt be able to rdy on thar satements of coverage, exdusons, disdamers, definitions, and
other provisons, in order to receivethe benefit of their bargain, and to ensure thet rates have been properly
cdculaed. A rate cdculaed in rdiance on an exdusonwill, inmost ingances, beincorrect where courts
invaidate the exduson. But where the palicy grants discretion to the insurance company, it must be
exercised reasonably.
133.  Today, we redffirm and expand this Court’s previous halding in United States Fidelity and
Guaranty Co. v. Hillman, 367 So. 2d 914 (Miss. 1979), where we held that “where the uninsured
motoris Satutes grant an insurer theright of subrogation and aprovison inthe palicy predudes settlement

11



withan uninsured motorigt without the consant of theinsurer, the provision of the palicy isvaid and will be
uphdd” 1d. a 921.
134.  Wefurther hald that, so long as an insurer provides an arguable basisfor itsrefusd to consant to
the settlement, itsright to subrogation will be protected. However, should an insurer withhold consent with
no ressonablebadsfor doing so, it will loseitssubrogaion rights. And whereaninsured demongratesthet
the insurance company withheld consent with no arguable badi's soldly for the purpose of gaining somenew
advantage not provided under the policy, such as coercing a settlement, the trid court may condder
whether to submit the metter to the jury on punitive damages.

4. Burden of Proof for Punitive Damages.
135. USR&G aguestha thetrid court ered in dlowing the jury to condder punitive damages under
the “ preponderance of the evidence” sandard, rather than the “dear and convindng” dandard. Because
we are reverang and rendering this case on other grounds, we do not need to reech thisissue.

II. Conclusion.
1136.  Applyingour findingstoday to the case sub judice, we hold that USF& G hed an arguable basisfor
withhdding its consent to the settlement. Therecord reflectsthat Boyett had someassetsand ajob. Thus,
USR& G would have the aaility to pursue reimbursament from him of any payment made under itspalicy.
Furthermoare, in the event Knight settled with Boyett, USF& G would be left facing atrid where Knight
was saeking $300,000. Since Boyett would have been rdeased from dl lighility, hisincentiveto cooperate
indefending thedlegation that hewas negligent would be severdy diminished. Kegping Boyett injeopardy
of ajudgment againg him, whether collectable or nat, would make it more likdly that he would offer a
passionete denid of ligbility a tridl.
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137. Knight dso damsthat, asan dterndtive to consanting to the settlement, USH& G could have pad
$25,000 to her with “no grings atached.” We find no support or judtification in our law, or in other
juridictions, for forcing aninsurance company to fund a settlement between third parties, where (ashere)
the insurance company hed a reasonable basis for its refusd to consent to the settlement.
138.  Becausewefindthat USF& G had an arguable basisfor itsrefusd to consent to the settlement and
walve its subrogation rights, the daim for punitive dameges is without meit.
139. Therefore we reverse the drcuit court's judgment, and we render judgment here thet Elizabeth
Knight take nathing from USR& G on her daim for punitive dameages, and thet Knight'sdaim of bed faith
and for punitive dameges in the amended complaint are findly dismissed with prejudice
40. REVERSED AND RENDERED.

SMITH, CJ., WALLER AND COBB, P.JJ., AND CARLSON, J., CONCUR.
EASLEY,J.,,DISSENTSWITHOUT SEPARATE OPINION.RANDOLPH, J., CONCURS

IN PART AND DISSENTSIN PART WITH SEPARATE WRITTEN OPINION. DIAZ
AND GRAVES, JJ.,, NOT PARTICIPATING.

RANDOLPH, JUSTICE,CONCURRING IN PART AND DISSENTING IN PART:

141 | agree with the mgority to the extent that the indant case should be reversed and that the
$5,000,000 punitive damege verdict should be set asde and hed for naught. However, the matter should
be remanded for further proceedings

142.  InJanuary of 1993, Knight filed a negligence action againg Boyette and adam for uninsured
motorigt benefits agang her insurer, U.SF.&G. The drcumgtances surrounding the wreck might lead a

jury to condude that Boyette was & fault, but to dete there has been no proceadings to determine such.
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Depending on Boyette s explanaion, ajury will be required to determine his negligence ve non. Should
the jury determine Boyette to be without fault, the plantiff is entitled to nothing from ather Boyette or
USF&G.

143.  Boyette had $25,000 of liahility coverage, while Knight's U.SF.&G. palicy provided uninsured
motorist coverage of $300,000. Prior to trid, Boyette slighility carrier offered to pay its palicy limitsin
exchange for a complete and full rdease. Knight informed U.SF.&G. of this offer and asked for its
congant to sHttle asrequired in their insurance contract. U.SIF.& G. declined to consent, but offered aloan
subject to cartain terms for an amount equd to the settlement offer. Knight consdered the terms of the
offer oppressve and in 1997, amended her complaint to indude abed faith dam againg U.SF.&G.
44. Thetrid court severed the underlying daim and the bad faith daim, but for reesonsunknown tried
the bed faithdamfird. Duringthistrid, thetrid court refused to dlow tesimony regarding actud dameges
suffered by Knight. Thetrid resulted in a$5,000,000 punitive damage verdict againg U.SF.&G.

5. Theexigenceof actud damagesisanecessary prerequistetothejury'sright to consder and assess
punitive damages Herrington v. Spell, 692 So.2d 93, 104 (Miss. 1997); Hopewell Enters., Inc. v.
Trustmark Nat'l Bank, 680 So.2d 812, 820 (Miss. 1996). Section 11-1-65 addresses punitive
damages and expliatly provides thet only if an award of compensatory dameges is rendered may

proceadings regarding punitive damages begin. Miss. Code Ann. § 11-1-65(b) & (c) (2001 Supp.)*

12 Specificaly, § 11-1-65 providesin part:

(1) In any action in which punitive damages are sought:

kkkkkk*k

(b) Inany actionin which the claimant seeksan award of punitive damages, thetrier of fact
dhdl first determine whether compensatory damages are to be awarded and in what
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6. Typicdly, 8§11-1-65isnot goplicableto casesarisng out of abreach of contract. See Miss. Code
Am. 811-1-65(2)(“ The provisons of Section 11-1-65 shdl not gpply to: (8) Contracts,”). However, this
Court has sated:
Therulein Missssppi is settled that punitive dameges are not recoverablefor abreach of
contract unless such breech is attended by intentional wrong, insult, abuse, or such gross
negligence that amounts to an independent tort. New Hampshire Ins. Co. v. Smith,

357 S0.2d 119 (Miss.1978)....but,
If the Appdlant hed alegitimate, dlowable or arguable reasonnat to pay the daim of the

Appdles, then punitive damages will nat lie. (Cites omitted.)

Aetna Cas. & Sur. Co. v. Steele, 373 S0.2d 797, 801 (Miss.1979).
inEmployers Mutual Casualty Co. v. Tompkins, 490 So.2d 897, 903 (Miss. 1986) Thus, Snce
the ingtant goped arises from andleged independent tort of bad faith, 8 11-1-65 isgpplicable. Therewas
no verdict regarding the underlying persond injury dam or the uninsured motorist daim.  In order to
recover punitive dameges Knight mugt firgt prove her underlying dams before any duty to pay arises
Should she sucoeed on the underlying daims, Knight then mugt first demondrateto thetrid court thet there
was no arguable or legitimete reason for U.SF.&G.’s refusd to consent and/or pay adam. Findly,

Knight must demondrate that the refusd rose to the leve of an independent tort, as defined in prior

decigons of this Court.

amount, before addressing any issues related to punitive damages.

(©) If, but only if, an award of compensatory damages has been made againgt a party, the
court shal promptly commence an evidentiary hearing before the same trier of fact to
determine whether punitive damages may be considered.
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147.  The$5,000,000 verdict should bereversed and the proceedings remanded for atrid ondl issues.
If during thetrid factsare deve oped to support abad faith daim, then Knight should not be precluded from
pursuing same. However, no basisfor abed faith daim exigsin the record presently before this Court.

8. Hndly, | agreewith themgority regarding thefactsof Murriel v. Alfalns. Co., 697 So.2d 370
(Miss 1997), in that there was no uninsured motorist coverage to be provided by Alfa Insurance. In
Murriel, this Court hdd an insurer may waive any right to invoke the consent defense (for a denid of
coverage) if it falsto respond within areasonabletimeto an insured srequest for such consent. I d. at 372
(ating Lambert v. State, 576 S0.2d 160 (Ala 1991)). Unlike Murriel, the indant case involves
dlegations regarding wrongful refusa to consent as opposed to issues of waiver resuiting from afalureto
respond. Though thefactsin Murriel did not truly provide an uninsured motorist issue, it is today
overuled. This does not negate the fact that coupled with an insurer’s contractud right to consent &

subrogation isaduty to respond in areasonable time and manner to an insured' s request for consent.
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