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CARLSON, JUSTICE, FOR THE COURT:

1.  OnMay 8, 2002, the Tishomingo Chancery Court avarded William Lee Brekeen adivorcefrom

Barbara Ann Brekeen on the grounds of adultery. The chancery court further awarded custody of the

parties minor child to William and granted Barbara liberd vistation rights. Feding aggrieved by the

chancdlor'sruling regarding the custody of her minor child, Barbarahastimdly filed her goped beforethis

Court. Finding that the chancdlor placed too much weight on one particular Albright factor, wereverse

the judgment of the Tishomingo County Chancery Court and remand this case for further proceedings

FACTSAND PROCEEDINGSIN THE TRIAL COURT



2. Williamand Barbara Brekeen were married on July 20, 1991. On October 19, 1994, their minor
child was born. Barbara left their home a the Tishomingo County State Park, where her husband was
employed as park manager, on June 26, 2001, and moved into the parties city home in Tishomingo.
Barbards son from a previous marriage later moved into the ity to live with his mather.

13.  Williamfiled for divorce on the grounds of Barbarasaleged effar with another man. Barbaradso
filed for divorce on the grounds of habitud, crud and inhuman trestment. After the Separate causes were
consolidated, the chancdlor awarded temporary custody of the parties minor child to William and granted
temporary vidtation to Barbara until find dispogtion. After a trid on the merits was conducted, the
chancdlor avarded William a divorce from Barbara on the grounds of adultery and awarded William
primary legd custody of the parties minor child. Barbera was awarded extendve vigtaion rights The
following isthe judgment of chancdlor:

At thistime, the Court will now consder eech of the [Albright] guiddines separatdly,
which are asfdllows

1. Age, Hedth and Sex of Child.

Theminor femde child of the partiesiseight years of age and in good hedlth.

2. Continuity of Care Prior to the Separation

Both parents were activdly invalved in the care of the minor child before the
separation on June 26, 2001, but Barbara Ann Brekeen did not work whenthe child was
younger and did participate more in the care of the child, primarily because William Lee
Brekeen was working on afull imebess

3. Parenting Skillsand the Willingness and Capedity to Provide the Pimary Child
Caeto the Child.

Both parties have good parenting skills, are actively invalved in the minor child's
school and church activities and have demondrated by the proof they respectivdy
presented that each has the capacity to provide for the care of the minor child.

4. Employment of the Parents and Responsibilities of that Employment.

Wiilliam Lee Brekean is employed by the Mississppi Department of Wildlife,
Hsheriesand Parks and sarves as park manager of Tishomingo State Park, where he has
ovadl managament of the operation of thet park. At thetemporary hearing, BarbaraAnn




Brekeen worked for the Town of Tishomingo, but has Snce been terminated from this
employment, and now works a Town and Country Furniture Storein luka, Missssppi.

5. Physcd and Mentd Hedth and Age of Parents

Bath William LeeBrekeen and Barbara Ann Brekeen are 41 yearsof ageand are
in good physcd and mentd hedth.

6. Emationd Ties Between the Parents and Child

Bath parties have grong emationd tieswith the minor child, and she with them.

7. Mord Ftness of Parents

The proof dearly established thet William Lee Brekeen is amardly fit individud.
While he did not atend church on a regular bass with his family before the dete of
sgpardion on June 26, 2001, since he obtained the temporary custody of the minor child
by prior order of the Court dated September, 2001, he and the minor child attend church
regulaly. Theproof did establish thet William Lee Brekeen had achild, gpparently out of
wedlock, many years ago, and agree to have his parentd rightsin that child terminated.

Barbara Ann Brekeen has usad very poor judgment in her persond lifeinthat she
has dearly engeged in an extrarmaritd afair with an individua she met whileworking with
the Town of Tishomingo. Thisindividud aso worked for the Town of Tishomingo asa
policeman. Because her rdationship with this police officer and because of unauthorized
long digtance cdls & the City Hall in Tishomingo, Missssppi, Barbara Ann Brekeen wes
terminated from her employment between the temporary hearing held in this metter in
September, 2001, and the date of the firg day of the hearing on the merits hdd on
February 15, 2002.

This rdaionship by Barbara Ann Brekeen with the policeman caused her to leave
the maritd home a the Sate park, leaving William Lee Brekeen, her oldest son, [ John’],
and the 8 year old daughter of the parties, without noticeto thefamily members. Shewas
gonefor over awesk without contacting William Lee Brekeen, theminor child or [ John”].
Later she came back and took [ John”] with her to the home in Tishomingo, Missssppi
where she hasremained sncethat time,

Both parties acknowledged that William Lee Brekeen tried to persuade Barbara
Ann Brekeen to seek marriage counsding after the separation, but she refused to do so.
Barbara Ann Brekeen admitted she tald William Lee Brekeen * her fedingshed changed’
and thet she left her three family members “because | wanted to think about whet | was
going to do.”

This bizare action on the pat of Barbara Ann Brekeen in leaving her family
without natice, particularly her eight year old minor daughter, her adulterous fair & the
expense of her family, and her temindion from her employment a the Town of
Tishomingo, dl this Court to have grave and serious concarns about her mord fitnessfor
cugody of the minor child.

8. The Home, Schodl and Community Records of the Child.

The proof established that the minor child of the partiesisagood sudent, making
draght A’s a Tishomingo Elementary School.
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9. Preference of the Child.

Because of theyoung age of theminor child, ageaght, thisfector isnot goplicable

10. Sahility of the Home Environment of Each Parent.

William Lee Brekeen has agable home in the manager’s home provided to him
a Tishomingo Sate Park. Since the date of separation on June 26, 2001, Barbara Ann
Brekeen and her dldest son, [“John”], resde in ahome the partiesjointly own a [...].

11. Other Factors Rdevant to the Parent-Child Relationship.

Asdated above, theactionsof BarbaraAnn Brekeenin her persond lifecausethis
Court to have doubt as to her dahility to serve as the primary custodian of her minor
daughter. Whoisto say that she might not repeet this dismd conduct in the future.

On the other hand, despite this sStrange conduct by Barbara Ann Brekeen, there
IS no doulbt that she loves her daughter, has played a tremendous part in her growth,
development and adtivitiesin her younger years, and dearly desireto continuedoing oin
the future

Further, the Court is very mindful of the physica nesds in adjusment with the
minor daughter will facein afew short years which can best be asssted by her mother.

kkkkkkkk*k

Based upon dl theforgoing, the Court reechestheinescapable conduson thet the
best interet of the minor child would befor William lee Brekeen to have the primary legd
custody of the minor child, and that become the order of the Court.
DISCUSS ON

4. AsthisCourt has stated on numerous occasons, aosent an abuse of discretion, wewill uphold the
decison of the chancdlor. "This Court will not disturb the factud findings of the chancdlor unless sad
factud findingsaremenifestly wrongor dearly eroneous”” Jerome v. Stroud, 689 So.2d 755, 757 (Miss.
1997) (citing McAdory v. McAdory, 608 So.2d 695, 699 (Miss. 1992)). "However, where the
chancdlor improperly consdersand gppliesthe Albright factors, an gopdlate courtisobliged tofind the
chancdlorineror.” Hollon v. Hollon, 784 So.2d 943, 946 (Miss. 2001) (ating Stroud, 689 So.2d
a 757 (dting Smith v. Smith, 614 So.2d 394, 397 (Miss. 1993))).

5.  This Court has continuoudy held thet in al child custody cases the polesar congderaion shdl

remain the best interest and wefare of the child. Albright v. Albright, 437 So. 2d 1003, 1005 (Miss.



1983). The Albright factors, used to determine child custody based on the best interests of the child,
indude:

1) age, hedth and sex of the child; 2) determination of the parent that had the continuity of
care prior to the separation; 3) which has the best parenting skills and which has the
willingnessand cgpecity to provide primary child care; 4) the employment of the parent
and responghbilities of that employment; 5) physcd and mentd hedth and age of the
parents, 6) emotiond ties of parent and child; 7) mord fitness of parents, 8) the home,
school and community record of the child; 9) the preference of the child a the age
affidat to express a preference by law; 10) dability of home environment and
employment of eech parent; and 11) other factorsreevant to the parent-child relationship.

Hollon, 784 So.2d a 947 (citing Albright, 437 So.2d at 1005).
6. InCarrv. Carr, 480 So.2d 1120 (Miss. 1985), this Court held that "the fact of adultery done
does not disqudify a parent from custodianship but that the polestar congderation in origind custody
determinationsisthebest interest and wefareof theminor child.” ApplyingtheAlbright factors, thisCourt
noted thet

mord fitness of aparent encompassesthe charge of adultery. But mord fitnessis but one

factor to be consdered, and it is afactor worthy of weight in determining the best interest

of the child. Adultery of aparent may be an unwholesome influence and animpairment to

the child's best interest, but on the ather hand, may have no effect. Thetrid court should

condder thisfactor dong with dl others when making origind custody determingtions.

And asdaed in Albright, maritd fault should not be used as a sanction in custody
awards.

Carr, 480 So. 2d a 1123, After acomplete review of the record, the Court found that the chancdlor
weighed dl rdevant factors goplicable to the drcumdatances. | d. Therefore, this Court conduded thet the

chancdlor'sfindingswere supported by therecord because he cons dered adultery asonly onefactor when



conddering what was in the best interest and welfare of the children. I d. However, inthe case subjudice,
the record does not support the findings of the chancellor.
7. Inaddressng the Albright factors, the chancellor listed each factor and gave ashort oneto two
Sentence Statement under eech factor exoept for the factors pertaining to mord fitness and other rdevant
factors. These explanations comprised three and one haf pages of the five pages of the opinion devoted
to the discusson on custodly.

1. Age, Health and Sex of the Child.
18.  Thechancdlor incorrectly dated that the child was eight years dld. The minor child turned seven
on October 19, 2001, while the custody hearings were taking place and was dtending fird grade a the
time of the hearings. The chancdlor made no finding as to ether parent on this factor. In Mercier v.
Mercier, 717 So0.2d 304, 307 (Miss. 1998), this Court acknowledged that "the tender yearsdoctrine has
been gradudly weekened in Missssppi jurigorudence to the paint of now being only apresumption. Law
v. Page, 618 So0.2d 96, 101 (Miss 1993). Today, the age of achildissmply one of thefactorsthet we
condder in determining the best interegts of the child. Albright v. Albright, 437 So.2d 1003, 1005
(Miss 1983)."

2. Continuity of Care Prior to the Separation
9.  Thechancdlor found thet dthough both parties participated in the care of the child, Barbara did
not work when the child was younger, and therefore was adle to participate more in the care of the child.

The chancdlor dso nated thet Williamworked on afull-time besis. Although, no spedific finding wasmede



in favor of éther parent by the chancdlor, the parties both agree thet from the language of the judgment,
the chancdlor found this factor in favor of Barbara

3. Parenting Skillsand the Willingness and Capacity to Providethe Primary
Child Careto the Child.

110.  Thechancdlor found that each parent exhibited good parenting skills and eech were ective in the
child's school and church activities The record reflected thet the minor child hed attended church with
Barbara her entire life. William did not atend church with his family because of his job. After the
separaion, William began accompanying the minor child to church. Tesimony dso showed thet William
hed nat taken the minor child to the dentist Snce the separaion because he did not fed it was necessary.

Barbaratedtified that she dways saw to it that her children regularly saw the dentist and a doctor. There
was ds0 tesimony thet William dlowed his sx-year-old daughter to atend firgt grade wearing two-inch
high heds dthough she complained that they hurt her fest. Barbara testified that athough the minor child
was old enough to dress hersdf, he dill found it necessary tolay her dothes out for schoal eech morning.

Once again the chancdlor did not make a spedific finding in favor of one parent over the other regarding
thisfactor.

4. Employment of the Parents and Responsibilities of that Employment.

11. Thechancdlor noted thet William worked asthe park maneger of the Tishomingo State Park, and

Barbaraworked & Town and Country furniture sorein luka. However, testimony showed that William's
time sheetsindicated he worked 50 to 60 hour weeks. William digputed these numbers saying thet it was
gandard prectice to add comp time to his hours each week. He d o testified that he was ableto do some

of hiswork a home. Although William usudly had Thursday and Friday off, he dso hed to work on the



weekends, and as park manager, he lived at the park and could be caled out a a moment's notice.
Barbards work hours were 8:00 am. to 5:00 p.m. Monday through Fiday. The chancellor did not meke
aspedific finding asto ether parent regarding this fector.

5. Physical and Mental Health and Age of the Parents.
112. Thechancdlor determined that both parents were of good mentd and physica hedith; therefore,
he did nat make a gpedific finding asto ether parent regarding thisfactor.

6. Emotional Ties Between the Parents and Child.
113.  Finding that both parents had strong emationd ties to theminor child, the chancdlor did not meke
aspedific finding asto ether parent regarding this fector.

7. Moral Fitness of the Parents.
114.  The chencdlor found William to be amordly fit individudly. However, over the next two pages
of his order, the chancdlor discussed Barbards extramaritd affar which led to the couples divorce.
Barbaratedtified thet this affair occurred after she moved out of the home she shared with her husband,
however, the chancdlor conduded thet it was the &ffair thet led Barbarato leave her home and her child.
The chancdlor gated Barbara used "very poor judgment” in her persond life. The chancdlor considered
her actionsto be "bizarré" enough for him to have "grave and serious concerns about her mord fitnessfor
custody of the minor child.”

8. The Home, School and Community Records of the Child.
115.  Thechancdlor found thet the minor child exhibited exemplary grades a Tishomingo Elementary
Schoal. The chancdlor did not make a pedific finding as to whether this factor favored ether of the

parents.



9. The Preference of the Child.
116. The chancellor was correct in finding that because of the age of the child, this factor was not
goplicable.

10. Stability of Home Environment of Each Parent.
117.  Thechancdlor found thet William'semployment asmanager of the Tishomingo State Park provided
him with a sable home. The chancdlor dso nated that Barbaraand her son had been residing inthe home
owned jointly by the partiesin Tishomingo since the separaion. However, the chancdlor ordered thet the
home be sold, with the net proceeds divided equdly among the parties The chancdlor did not meke a
goedific finding asto whether thisfactor favored ether party.

11. Other Factors Relevant to the Parent-Child Relationship.
118.  Althoughthisfactor affordschancdlorsthe opportunity to discussother factorsnot areedy covered
inthe other Albright factors, thischancellor choseto soldly rdy on Barbardsdffar. After determining thet
Barbara exhibited good parenting skills and possessed the cgpecity to properly provide and care for her
minor child, as previoudy discussd in the third factor, the chancdllor neverthdess dated thet he believed
that certain agpectsof Barbardspersond lifewould hinder her aaility to serveasaher minor child'sprimary
caegive. The chancdlor'sfindings asto Barbara on these two factors are woefully inconsgtent in thet
the chancdllor onthe one hand found thet Barbaraexhibited “ good parenting skills’ and had “the capecity
to providefor the care of theminor child,” but on the other hand found that he douloted “ her aility to serve
asthe primary cugtodian of her minor daughter” because of her “bizarre action.” The chancdlor faled to
mentionthe support Barbararecaved from her family, William'sinterference with Barbarastime with their
minor child, or any other rdevant factor not contained in the other factors He again raterated the actions
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of Barbards extramaritd affair and the doulbt this cast on her ability to serve asthe primary custodian of
her minor daughter. The chancdlor noted his concern of her repedting this action in the future. Therefore,
the chancdlor conduded, based on the abovefindings, thet it would beinthebest interest of theminor child
for William to have primary legd custody of the minor child. The chancellor then awarded extensve
vigtation rightsto Barbara by granting her three wieekends amonth beginning on Thursday afternoon and
ending on Sunday evening.

119.  After athorough review of the record, we find without doubt thet the chancellor rdied heavily on
the fact the Barbara had an dfair, thus placing too much weight on one Albright factor. From his
condderationaf theAlbright factors, the chancdlor found twoin favor of William (mord fitnessand other

rdevant factors) and one in favor of Barbara (continuity of care prior to the sgparation). The remaining
factors were found to be neutrd.

This Court has held that dthough it could not be said that the chancellor's condusion
regarding the gpplication of the Albright factorswasso lackingin evidentiary support as
to be manifes error, the absence of gpedific findings prevented affirming the lower court
with the confidence that the best result wasreached. Hayes v. Rounds, 658 So.2d 863,
865 (Miss.1995). A dmilar Stuation presentsitsdf today. While the chancdlor andyzed
the gpplicable factors, he did not do so with spedifiaty, assgning very few to apaticular
parent. If, as Albright indicates, one factor should not outweigh ancther, the chancelor
erred by determining the case onthe bassof Beth'smord fitness, when uponreview, Beth
dearly wound up with more factorsweighing in her favor. Albright, 437 So.2d at 1005.

Hollon, 784 So.2d at 951-52.
120. We mug remember what this Court dated in Albright —“[mjarita fault should not be ussdasa

sanctionin custody awards.” 437 So.2d a 1005. Intoday's case, the chancdlor granted William adivorce

fromBarbaraon theground of adultery. Thechancdlor inthiscaseindeed “ sanctioned” Barbaraby denid
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of cugtody of her daughter because of her maritd fault — adultery. Of the various Albright factors
consdered by the chancdllor, areading of the record, induding the chancdlor's detalled 13-page opinion
and judgment, canleave no doubt that Barbards adultery, whether it be categorized as“mord fitness’ or
the catch-d| “ other factors’ under Albright, caused Barbarato be denied custody of her minor daughter.
CONCLUSION

721. This Court finds thet the chancdlor abusad his discretion by placing too much weight upon the
mord fitness factor and disregarding evidence presented under the remaining factors: Therefore, the
decison of the Tishomingo County Chancery Court is reversed, and this case is remanded for further
proceedings conggent with this opinion.

122 REVERSED AND REMANDED.

SMITH, C.J., WALLER AND COBB, P.JJ., AND DICKINSON, J., CONCUR.
EASLEY AND GRAVES, JJ., DISSENT WITHOUT SEPARATE WRITTEN OPINION.
RANDOLPH, J., DISSENTSWITH SEPARATE WRITTEN OPINION. DIAZ, J., NOT
PARTICIPATING.

RANDOLPH, JUSTICE, DISSENTING:

123.  Themgority reversesthe chancdlor’ sdecison becauseit concudesthat the chancdlor placed too
muchemphass on Mrs. Brekeen' s adulterous conduct and was slent on the other Albright factors. On
remand, themgority ordersthat amorethorough gpplication of Albright be conducted and without such
an emphad's on Mrs. Brekeaen's adulterous conduct. Implicit in the holding, is a determination thet the
chancdlor abusad hisdiscretion. Finding thet no abuse of discretion occurred, | respectfully dissent. This

Court is*“bound by those findings unlessit can be said with ressoneble certainty thet those findings were
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menifesly wrong and againg the ovewhdming weight of theevidence” Carr v. Carr, 480 So.2d 1120,
1123-24 (Miss. 1985) (citations omitted).

724. Initsorder, thetrid court granted Mr. Brekeen primary custody coupled with “liberd vigtation”
rightsinfavor of Mrs Brekeen. Thetrid court Spedificaly enumerated severd vistation periods, induding
granting Mrs. Brekeen the right to vigtation for three extended weekends a month (i.e. Thursday thru
Sunday). Thetrid court’s decison was wdl supported by the evidence presented by the parties.

125.  Without abandoning my view thet the decison should be &firmed, | note thet on remand the trid
court should congder many facts which favor Mr. Brekeen recaiving primary custodly.

126. AstotheAlbright factor of “continuity of care,” such congderation should not be limited to
the time prior to separation.  Ingtead, chancdlors should congder “continuity of care’ until the find
Oeterminationof custody. Intheingant case, the child hasremained with Mr. Brekeen SnceMrs. Brekeen
moved out on June 26, 2001, when the child was six.* During the schodl year in which she resded with
her father, the child received draght “A’s’. Shejoined Girl Scouts and was participating in little league
gports. The child was adle to flourish in the time Snce her mother moved out and her father recaived
temporary custodly.

127. 1 question how it could bein the best interest of the dmost tenryear dld child to presently remove
her from the custody of father. If thisisindeed the overwheming congderation, on remand thetrid court

should gpply the Albright factorsin light of the facts present at thet time.

1The child was born on October 7, 1994.
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