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EASLEY, JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1.  Thisisan goped fromasummary judgment granted in favor of Cooper Tire & Rubber Company
(Cooper) and Shanan Professond Review Sarvices, Inc. (Shanan). The trid court granted summary
judgment on the bag's that Cooper and Shanan were immune from ligbility for defamation based upon
qudlified privilege
2.  Wadter W. Eckman, M.D. (Eckman), sued Cooper and Shanen dleging thet they prepared and
published reportswhich contained fa se, defamatory and libe ous gatements concarning him. Eckman aso

dleged that Cooper and Shanan exceaded the soope of any qudlified privilege regarding any legitimate



review process. Cooper and Shanan subsequently filed their motion for summary judgment, and thetrid
court entered a partid summary judgment, nating thet the motion only addressed the issue of defamation
and qudified privilege The trid court found that the dleged defamatory Satements were protected by
qudified privilege, they were not excessvely published, and that Eckmen failed to credie a genuine issue
of materid fact regarding actud mdice. As authorized by M.R.C.P. 54(b), the trid court certified that
judgment asfind. It isfrom this judgment thet Eckman gppedls to this Court and submits the following
issues

l. Whether thetrial court erred in finding that the defendants were
protected by qualified privilege.

Il. Whether thetrial court erred in finding that therewasno genuine
issue of material fact regarding actual malice.

FACTS

18.  Eckmanisaphysdangpeddizinginneurologica surgery in Tupdo, Missssippi. 101998, Eckman
treated two paients, Tony Wood and Danny Jarvis, both of whom were employed by Cooper. Both
patients underwent surgical procedures which were submitted to Cooper for reimbursement under its
employee hedthcare plan. Under Cooper’s hedthcare plan, payment would be made for “medicaly
necessry” savices, which are defined as medica services which are required and gppropriate for the
trestment of a specific medica condition.

4.  Eckman's office submitted hillings to Cooper for rembursement for Eckman's professond
savices. Pursuant to Miss Code Ann. 8 41-63-3 (Rev. 2001), Cooper engaged Shanan Professond
Review Sarvices to evauate the medicd services Eckman provided. Shanan provided “retrogpective
utilizetion reviews” which were to be based upon dl medicd records, hospitd bills and such other

information as would be necessary for the purpose of evauaing the medicd savices, levd of care ad



hilling practices partaining to such daims. Shanan in turn engaged two physidians, Dr. P. L. Soni and Dr.
John Lehmean, to do the evaudions. In their evauaions, both physidans questioned the necessity of the
surgeries Eckman performed, and Dr. Soni commented: "It isembarrassng to me that there are peoplein
my professon which would resort to tacticslike these and givethe entire professon abad name. To me,
this borders on white collar crime." (emphasis added).
1%.  Cooper and Shanan kept the review confidentia, and no one other than persons
a Cooper and Shanan had access to these reviews.
16.  After recaiving thereviews, Cooper dedined to pay for Eckman’sprofessond services Eckman
then requested a copy of the reviews and learned of the comments concerning his practice. During
depogtions, Eckman tedlified that the only people who have reed or heard the dlegedly defamaory
remarksabout himworked for AuroraSpine Center, Eckman’ sdinic. These peopletestified thet anything
they reed about Eckman from Cooper or Shanan, they read during their work in communicating with
Cooper asto the denid of payment for Jarvis or Wood.

ANALYSS
7. The gandard for review for summary judgments in Missssppi is wel esablished. The Court
reviews summary judgmentsdenovo. Hardy v. Brock, 826 So.2d 71, 74 (Miss. 2002). Thefactsare
viewed inlight most favorableto thenonmoving party. | d. Theexigenceof agenuineissueof materid fact
will predude summary judgment. 1d. Where disputed facts exist or where different interpretations or
inferences may be dravn from undigputed facts, summary judgment isingppropriate. See Johnson v.
City of Cleveland, 846 So.2d 1031, 1036 (Miss. 2003).

l. Whether thetrial court erred in finding that the defendants were
protected by qualified privilege.



18.  Whenandyzingdefamationdams Missssippi courtsemploy abifurcated process. FHrt, theCourt
must determine whether the occason cdled for aqudified privilege. If aqudified privilegedoesexig, the
Court must then determine whether the privilege is overcome by mdice, bed faith, or aouse. Garziano
v. E.l. Dupont de Nemours & Co., 818 F.2d 380, 386-87 (5th Cir. 1987) (goplying Missssppi law).
In Smith v. White, 799 So. 2d 83, 86 (Miss. 2001), this Court described the qudified privilege:

A communication mede in good faith and on a subject matter in which the person making

it has an interes, or in reference to which he has aduty, is privileged if madeto aperson

or persons having a corresponding interest or duty, even though it contains metter which

without this privilege would be danderous, provided the Satement is made without malice

and in good faith.
19. Eckmanaversthat the datementsmeade by Soni and Lehman are not subject to qudified privilege.
He contends thet there is nathing in the contractud relaionships exigting between Cooper and Shanen
whichcdlsfor gatementsregarding crimind culpability or professond competency. Rather, the scope of
the communications involves the limited questions of medicd necessity and the reasonableness of the
charges. However, Cooper and Shanan assart thet they both hed an interest in the subject metter of the
communications. Additiondly, the doctors Satements were made in reference to ther interest and duties
in regard to the review process and in accordance with Miss. Code Ann. § 41-63-3, which provides for
the evauaion of medica services by independent reviewers. Wefind that a qudified privilege exiged as
to Shanan and Cooper because the satements were made to those with a direct interest in the subject
metter.
110. A qudified privilege doesnat protect adefamatory Satement wherethereis excessve publication
to persons not within the “drde’ of those people who have alegitimate and direct interest in the subject

meter of the communication. Garziano, 818 F.2d at 391-92. In the case & bar, the only people who
read or heard of the defamatory remarks were Cooper, Shanan, and Eckman’s own employees, who

4



tedtified thet they read the remarks in the routine course of their business. Eckman aversthat theremarks
wereexcess vy published becausehisemployeesether heard or reed the defametory remarks. However,
this argument iswithout meit.

11. ThisCourt’'shadinginStaheli v. Smith, 548 So0.2d 1299 (Miss. 1989), isapplicableto the case
a bar. In Staheli, the Univeraty of Missssppi denied tenure to Stahdi, who subsequently sued Smith,
Dean of the Schodl of Enginearing, for defamation. Stahdi charged thet Smith defamed him by remarks
and writingsabout him during thetenureprocess. This Court conddered theissue of excessve publication
and held that there was no publication”outddethedrde’ asthefaculty ssnaewereinduded inthetenure
process, and Stahdi brought the senate into the drde when he gopeded the chancdlor’ sdecison. | d. a
1395-96. Wefind that asin Staheli, Eckman's employees were brought ingde the drde when he
requested areview of the atements. Therefore, therewas not excess ve pulblication because Cooper and
Shanan confined the remarks about Eckman to those interested in the review process.

[l. Whether thetrial court erred infinding that therewasno genuine
issue of material fact regarding actual malice.

112.  If the publication is subject to the qudified privilege from busness communications, liability for
defamation may 4ill atach upon afinding of maice, defined by this Court as “knowledge of fagty or
reckless digegard to asto truth or falsty.” Hayden v. Foryt, 407 So.2d 535, 536 (Miss. 1981). This
Court further stated thet if the defendant honestly believed the plaintiff’ sconduct to be such ashe described
it, the mere fact that he used rong wordsin describing it isno evidence of mdice. Id. a 539. Thefact
that the expressons are angry and intemperateisnot enough; the proof must go further and show that they

aemdidous |d.



113.  Thetrid court hed that Eckman failed to present any evidence that Cooper or Shanan acted with
actud mdice in publishing the datements.  Furthermore, the trid court hdd that while some of the
saementsmay indeed be characterized asintemperate, Eckmen failed to cresteagenuineissue of materid
fact regarding mdice.  Eckman avers that the question of whether or not the atement was made with
mdiceisanisuefor thejury. Smith, 799 So.2d a 87. However, Smith is disinguished from the case
a bar intha thejury in Smith heard tesimony from witnesses regarding defamatory Statements, and the
evidence regarding such datements waswiddy disouted. Therefore, this Court found thet the question of
whether the datements were meade with actud mdlice was aquestion for thejury.

114. Inthe case sub judice, the trid court conddered this case on a motion for summary judgment
pursuant to M.R.C.P. 56. A jury does not decide whether a defendant acted with actud mdice unlessa
genuineissue of maeid fact exids. This Court has medeit dear that a plaintiff bears a heavy burden in

proving actual malice. In Scott-Burr Stores Corp. v. Edgar, 181 Miss. 486, 177 So. 766, 770
(1938), this Court ruled:

Actud or express mdice, asdiginguished from mdicein law, initsordinary sensedenotes
il will, a sentiment or hate or spite, especidly when harbored by one person toward
another, and exigs when one with a sedate, ddiberate mind and formed design injures
another, aswhere aperson is actuated by ill will in what he does and says with adesign
to willfully and wantonly injureanather. Newell on Slander and Libel, 4thEd. §271

et seg.

It is undisputed in the case & bar that Swanson had never before seen the gopdlee, and
hed no reason to entertain any il will toward him.

115. Asin Scott-Burr, the two doctors reviewing Eckman's records and billings do not live in
Missssppi; they do not know Eckman; and they have never hed professond or persond contact with him.

Eckman has not presanted any affirmative evidence demondrating that the physdans intentiondly and



mdidoudy medethese datements Therefore, wefind thet thereisno proof thet thesereviewing physdians
herbored ill will toward Eckman and ddiberatdy sought to injure him.
CONCLUSION

116. Wefind that aqudified privilege existed and that Cooper and Shanen did not abuse this privilege
withexcessve publication. Additiondly, we find that Eckman did not meet his burden of production and
persuason on theissue of actud mdice. Therefore, we afirm the trid court's judgmentt.
17. AFFIRMED.

SMITH, CJ., WALLER AND COBB, P.JJ., CARLSON, DICKINSON AND

RANDOLPH, JJ., CONCUR. GRAVES, J.,, CONCURSIN RESULT ONLY. DIAZ, J.,
NOT PARTICIPATING.



