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GRAVES, JUSTICE, FOR THE COURT:
1.  Fdlowingthe revocation of his probation for aprior conviction, Shannon Jenkinswas housed in
acounty jail and enjoyed trustee gatuswhile he awaited trandfer to the Sate penitentiary. Jenkins escaped
by walking avay from jail and was charged with escape. Jenkinswastried and convicted of escape and

sentenced to sarve five years in the custody of the Mississppi Depatment of Corrections, to run



consscutively to any other sentences. The Court of Appedls affirmed the trid court finding that Jenkins

was suffidently put on natice that he was charged with fdony escgpe. Jenkins v. State, 2003 WL

22846050 (Miss. Ct. App. 2003).

2. This Court granted cartiorari. Our precedent case law holds that where the indictment fails to

gpecify which of two applicable gatutesis being charged, then the defendant must be sentenced under the

datute which provides the lesser punishment.

3. Wefind that Jenkins sindictment failed to specify which of the two escape satutes gpplied. Thus

Jenkinsis entitled to be sentenced under the then gpplicable Satute which is no more than Sx months.
FACTS

4. TheCourt of Appeds s opinion induded the following factud beckground:

On February 4, 1994, Jenkins pled guilty to vehicular mandaughter and was
sentenced to a term of ten years in the custody of the Missssppi Department of
Corrections. Jenkins sentence was suspended and he was placed on probation.

In April 1999, the State sought to revoke Jenkins suspended sentence because
he had been convicted of DUI and distribution of marijuanawhile on probation. On April
20, 1999, thetrid judge entered an order revoking the suspended sentence.

Following the revocation of his probation, Jenkinswas being held inthe county jall
awaiting trangportation to the penitentiary to serve his sentence on the vehicular
mandaughter conviction. On May 16, 1999, at 5:00 am. roll cdll, it was discovered that
Jenkins was missing from thejail. In April of 2000, Jenkins was located in Texas, where
he was taken into custody. In November 2000, he was returned to Oktibbeha County to
stand tria on the charge of escape.

On September 17, 2001, Jenkins acting pro s, filed a motion for a speedy tridl.
However, this motion was not presented to the trid court until the day of trid, February
1, 2002. Thetrid court ruled that Jenkins Sixth Amendment right to aspeedy trid had not
been violated.

On February 1, 2002, immediately prior to tria, Jenkins attorney presented a
motion to quash the indictment saying that it failed to alege that Jenkins had been
sentenced to the Mississppi Department of Corrections, and that he had used force or
violenceto escgpe. Thetrid court determined that theindictment was sufficient asamatter
of law and denied the motion. Upon the denid of that motion, Jenkins attorney presented
a motion which asked the trid court to determine which specific statute was relied upon



as a bagis for the indictment. This motion was aso denied. Theregfter, the trid of this
matter proceeded.

Chief Deputy George Carrithers testified that Jenkins was held in the new
Oktibbeha County Jail pending the revocation hearing. He was made a trustee, but only
dlowed to movewithinthejall itsdf. Carritherstestified that in March 1999, Jenkins, at the
request of his stepfather, was moved from the new jail and housed inthe old jail acrossthe
street. Carrithers indicated that trustees housed in the old jail were dlowed greater
freedom of movement than those trustees housed in the new jail. However, they were not
dlowed to leave the premises except for specia purposes and then only when
accompanied by a deputy for a "specid detail.” According to Carrithers, he explained
these redtrictions to Jenkins.

Jenkins tedtified that he was not supervised, was free to come and go as he
pleased, and was only required to tell someone if he was going after dark. Jenkins
indicated that on May 16, 1999, heinformed the dispatcher that he was going to the store
to get himsdlf a Coke. Jenkins testified that after getting the Coke, he did not return to the
jal, but kept going.

After atria on February 1st and 4th, 2002, Jenkins was convicted of escape and
sentenced to five years in the custody of the Mississippi Department of Corrections
pursuant to Mississppi Code Annotated Section 97-9-45.

Jenkins, 2003 WL 22846050, at * 1-2 ( 11 3-10).
1.  The Court of Appeds afirmed the decigon of the trid court after finding that the indictment
auffidently put Jenkins on natice of thefelony charge of escgpe and that he was properly sentenced tofive
yearsin prison for violation of Miss. Code Ann. § 97-9-45.

ANALYSS
6.  We dfirm Jenkins s conviction for escape for the reasons stated by the Court of Appeds. Our
focus here is on the gppropriate sentence.
7. Therearetwo gpplicable satuteswhich ded with the offense of escgpe. One contemplatesescape
froma gate penitentiary while the other contemplates escgpe from ajal. Miss. Code Ann. § 97-9-45
(Supp. 2004) provides.

If any person sentenced to the Mississippi Department of Correctionsfor any term

ghdll escape or atempt to escape from his particular unit or camp of confinement or the
boundaries of the penitentiary as a whole, or shal escape or atempt to escape from



cusody before confinement therein, he shdl, upon conviction, be punished by
imprisonment in such prison for aterm nat excesding five (5) years to commencefromand
dter the expiration of the origind term of hisimprisonment as extended in conseguence of
such escape or attempted escape.

Any convict whoisentrusted to leave the boundaries of confinement by authorities
of the Missssppi Department of Corrections or by the Governar, and who willfully fals
to return within the dipulated time, or after the accomplishment of the purpose for which
hewasentrusted to leave, shdl be an escapes and, upon conviction, shal besubject tothe
pendties provided under this section.

The other gatute, Miss. Code Ann. § 97-9-49 (Supp. 2004) currently provides:

(1) Whoever excapes or atempts by force or violence to escgpe from any jail in
which heis confined, or from any custody under or by virtue of any processissued under
the laws of the State of Missssippi by any court or judge, or from the cugtody of a sheriff
or other peece officer pursuiant to lavful arrest, shdll, upon conviction, if the confinement
or cudtody is by virtue of an arest on a charge of fdony, or conviction of afdony, be
punished by imprisonment in the penitentiary not exceading five (5) yearsto commence a
the expiraion of hisformer sentence, or, if the confinement or cugtody is by virtue of an
arrest of or chargefor or conviction of amisdemeanor, be punished by imprisonment inthe
county jail not excesding one (1) year to commencea theexpiration of the sentencewhich
the court hasimpasad or which may be imposed for the crime for which heis charged.

(2) Anyoneconfined inany jal whoisentrusted by any authorized personto leave
thejall for any purpose and who willfully falsto retum to thejall within thestipulated time,
or after the accomplishment of the purpose for which he was entrugted to leave, shdl be
an escgpee and shdl be subject to the pendties provided in subsection ().

However, prior to itsamendment in 2002, subsection (2) provided:
Anyone corffined in any jal who isentrusted by any authorized personto leavethejal for
any purpoeand whowillfully falsto retumn to thejail within the stipulated time, or &fter the
accomplishment of the purpose for which he was entrusted to leave, shdl be an escapee
and may be punished by the addition of nat exceeding Sx (6) months to his origind
sentence,
Miss. Code Ann. 8 97-9-49 (2) (Supp. 2001).
18.  Jenkins contendsthet hisindictment referenced no particular code section and thet he should have
been sentenced under the datute with the lesser sentence. Generdly, when facts condtituting an offense

may vidate two or more datutes or, where there is substantia doulbt as to which gatute gpplies, then a



sentencing court must goply the Satute which imposes the lesser punishment. Beckham v. State, 556
S0. 2d 342, 343 (Miss. 1990). The Sateis not obligated to prasecute under the Satute with the lesser
pendty but may choose to procesd under ether Satute so long as the choice is dear and unequivocdl.
Cumbest v. State, 456 So. 2d 209, 222 (Miss. 1984). However, if theindiciment isambiguousasto
which gatute gpplies, the defendant may only be punished under the datute with the lesser pendlty.
Weaver v. State, 497 So. 2d 1089, 1092 (Miss. 1984). Inthe present case, theindictment charged thet
Shannon Jenkins dias Sink:

late of the County aforesaid, on or about the 16th day of May 1999, in the County

aoresaid, did unlanfuly, willfully and feonioudy, escape from the custody of the

Oktibbeha County jail wherein he hed been confined by virtue of aconvictionfor thecrime

of Vehicular Mandaughter; a fdony, contrary to the form of the Satutes made and

provided, and againgt the peace and dignity of the State of Missssppi.
1. It isdear that no particular datuteisreferenced inthetext of theindictment. Infect, theindictment
planly redites thet the offense was committed "contrary to the form of the Satutes made and provided.”
InCunninghamv. State, 478 So. 2d 308 (Miss. 1985), the defendant had been convicted of rapeand
sentenced to lifein prison but wasbeing hd d in the county jail pending gpped. Cunninghamand two others
escaped from the jal but Cunningham was caught. The indictment againg him charged the offense of
escape but enumerated no pedific datute. The trid judge sentenced him to an additiond five yearsin
prison pursuant to Miss. Code Ann. § 97-9-45. On gpped, this Court reasoned thet one statute might
apply because Cunningham had been sentenced to the penitentiary while the ather satute might be equidly
goplicable because he had escaped from acounty jail. This Court reversed the five year sentence upon
finding thet Cunningham should have been sentenced under the Satutewith thelesser punishment. 478 So.

2d at 309.



110. Likewisg in Statev. Bradford, 522 So. 2d 227 (Miss. 1988), this Court found that atrustee

who smply walked away from assgnment should have been sentenced to the pendty of nat in excess of
ax monthsasprescribed by subsection (2) of Miss. Code Ann. § 97-9-49 rather than fiveyearsasalowed
by subsection (2).
f11. Like Cunningham, Jenkins was a date prisoner temporarily housed in a county jal and, like
Bradford, Jenkinshdd trustee datusand Smply walked avay from hisassgnment. Alsolike Cunningham,
Jenkinss indictment pedified no particular gatute to have been violated. Conssquently, Jenkins should
have been sentenced to no morethan 9x monthsfor escgpe. The Court of Appedls decison to affirmthe
Sentence wasin @ror.
CONCLUSION

12.  We dfirm the Court of Appedls judgment to the extent that it affirmed Jenkins s conviction for
excape. However, we reverse the Court of Appeds judgment to the extent thet it affirmed the sentence
of five yearsin the cugtody of the Missssppi Department of Corrections. We affirm Jenkins s conviction
for excape. We reverse Jenkins s sentence of five yearsin the custody of the Missssppi Department of
Corrections, and remand this case to the Oktibbeha County Circuit Court for re-sentencing under Miss.
Code Ann. 8 97-9-49 (Supp. 2001) for up to 9x (6) monthsin addition to hisorigina sentence.
113. THEJUDGMENT OF THE COURT OF APPEALSISAFFIRMED IN PART AND
REVERSED IN PART. CONVICTION OF ESCAPE IS AFFIRMED. SENTENCE OF
FIVE YEARS IS REVERSED AND THIS CASE IS REMANDED TO THE CIRCUIT
COURT OF OKTIBBEHA COUNTY FOR RE-SENTENCING UNDER MISS. CODE
ANN. § 97-7-49 (SUPP. 2001).

SMITH, C.J.,, WALLER AND COBB, P.JJ., CARLSON AND DICKINSON, JJ.,
CONCUR. EASLEY, J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION.

RANDOLPH, J., DISSENTSWITH SEPARATE WRITTEN OPINION TO FOLLOW.
DIAZ, J.,,NOT PARTICIPATING.






