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LEE, PJ.,FOR THE COURT:

PROCEDURAL HISTORY
1. On April 8, 2002, McNair Smith, Jr., brought a persond injury tort action against the City of
Brookhaven, the Brookhaven Police Department, Officer TecumsehWarren, and Patrick Hardy. Smith

dleged the following dams: fdse arrest, unreasonable saizure, violation of due process rights, mdidous



prosecution, abuse of process, gross negligence, and assault and battery. The City, the Police Department,
and Officer Warren responded on May 29, 2002. The suit againgt Patrick Hardy was settled during the
early stages of litigation.
92. The defendants later filed ther motion for summary judgment on July 21, 2003, claming that
Smith's claims againgt the City were barred by section11-46-9(1)(c) (Rev. 2002) of the Missssppi Tort
Clams Act, Miss. Code Ann. § 11-46-1 to 23 (Rev. 2002), and that his claims against Officer Warren
were barred by section 11-46-7(2) (Rev. 2002). A hearing on the matter was held August 28, 2003, at
whichtime the Lincoln County Circuit Court granted summary judgment for the defendantsasto dl dams.
Smithnow gppedls to this Court asserting the falowingissues: (1) thetrid court erred in granting summary
judgment; (2) Officer Warren acted in reckless disregard for the safety and well-being of Smith; (3) there
was a materia question of fact as to whether Smith was engaged in crimind activity at the time of the
incident; and (4) Officer Warren was not individualy immune from the suit. Finding no error, we affirm.
FACTS
113. On January 5, 2001, around 5:30 p.m, Smith and Stephanie Hardy were in his car on the way
to pick up Stephani€'s car keys from her mother. Patrick Hardy, Stephanie's estranged husband, began
to follow Smithand Stephanie inhiscar. Patrick and Stephanie'seight year old son a'so wasin the car with
Patrick. Upon seeing Patrick's car gpproaching, Smith pulled over a which point Petrick exited hisown
car, pulled out agun and fired two shotsinto Smith'scar. Smith immediately drove avay and acar chase
between the two ensued. At one point the two cars reached speeds of 110 miles per hour.
14. During the chase Stephanie called 911 and informed the dispatcher of the Stuation. The dispatcher
at the Lincoln County Sheriff's Office directed Smithand Stephanie into Brookhaven. At thistime Officer

Warren, who was a law enforcement trainee at the time of the incident, received a call from the dispatcher



informing him that two speeding cars were entering the city limits. Officer Warren was also told that both
carswere driving recklesdy and that shots had beenfired. Upondghting the cars, Officer Warren pursued
themwithhisblue lights and sren activated. Other law enforcement personne were dso in pursuit of the
gpeeding cars. After traveling severd blocks, Officer Warren wasableto pull both carsover into aparking
lot. However, Smith pulled away from the scene and, after traveling severd more blocks, was findly
forced off the road by Brookhaven Police officers Sergeant Scott Brister and Captain Bobby Bell. Sgt.
Brister and Capt. Bdl asssted Officer Warren in subduing Smith while the Lincoln County Sheriff's
Department dedlt with Patrick. Officer Warren did pull his gun on Smith at the time Smith was asked to
exit hisvehide

5. Smith and Stephanie were transported to the police station while Patrick drove his own vehicle.
Upon searching both cars, two gunswerefound inPatrick'scar. Smith and Patrick wereissued two tickets
each for reckless driving, falure to yidd to the bluelights, and speeding.  After gppearing in Municipd
Court to object to the chargesinthe two tickets, the judge found Smith not guilty ondl three charges. The
police department then dropped the charges against Patrick.

DISCUSSION OF ISSUES
|. DID THE TRIAL COURT ERR IN GRANTING SUMMARY JUDGMENT?

I1. DID OFFICER WARREN ACT IN RECKLESSDISREGARD FOR THE SAFETY AND
WELL-BEING OF SMITH?

1. WASTHERE A MATERIAL QUESTION OF FACT ASTO WHETHER SMITH WAS
ENGAGED IN CRIMINAL ACTIVITY AT THE TIME OF THE INCIDENT?

96. Asthefird three issues pertain to Smith's argument that summary judgment wasimproper, we will
andyze themtogether. Smith arguesthat thetria court erred in granting summary judgment in favor of the

appelless. In reviewing a grant of summary judgment, this Court employs a de novo standard. If the



pleadings, depogitions, answers to interrogatories and admissions, together withany affidavits, show there
isno genuine issue of materid fact, the moving party isentitled to judgment asameatter of law and summary
judgment should beentered for the movant. Boylesv. Schlumberger Technology Corp., 832 So. 2d 503
(T5) (Miss. 2002). According to McClintonv. DeltaPride Catfish, Inc., 792 So. 2d 968 (Y17) (Miss.
2001), mere conclusory alegations are insufficient to defeat a motion for summary judgment.
7. According to Mississippi Code Annotated Section 11-46-9 (Rev. 2002),

(1) A governmentd entity and its employees acting within the course and scope of their

employment or duties shal not be liable for any dam:

(c) Aridng out of any act or omisson of an employee of a governmentd entity engaged

in the performance or execution of duties or activities rdaing to police or fire protection

unlessthe employee acted inrecklessdisregard of the safety and well-being of any person

not engaged in crimind activity a thetime of injury. . . .
118. Smithcontendsthat there were genuine issues of materid fact that precluded a granting of summary
judgment, namely that he sworeto one version of the factswhile Officer Warren tetified as to another set
of facts. Smith statesthat he was not speeding, did not drive inareckless manner, and did not fall to yield
tothe bluelights. Officer Warren testified as to the opposite, that Smith was speeding, driving recklesdy,
and faled to yidd. Smith further argues that because the municipa court found him not guilty of the
charges, the triad court was prohibited from finding that he was engaged in crimind activity. However, in
his deposition, Smith admitted to Speeding, stating that at one point he was driving his car over 100 miles
per hour. Smith adso admitted that he failed to stop upon seeing the police cars behind him.
T9. In his affidavit, Sgt. Brister stated that he pursued both cars and that both carsweretraveing at a

high rate of speed and in areckless manner. Sgt. Brister further stated that he witnessed Smith stop inthe

parking lot and thendrive away at a high rate of speed. In his affidavit, Capt. Bdl stated that ashe arrived



at the parking lot where Officer Warren had stopped Smith and Hardy, he witnessed Smith drive away.
Both Sgt. Brister and Capt. Bdl each stated that they then pursued Smith for severd blocks until they were
able to force Smith off the road. Smith also admitted that he stopped in the parking lot, but decided to
drive away.

910.  Smith further argues that Officer Warrenacted inrecklessdisregard for his safety and well-being.
InTurner v. City of Ruleville, 735 So. 2d 226 (119) (Miss. 1999), the supreme court hed that reckless
disregard is synonymous withwillfulnessand wantonness and that it includes an dement of intent to harm.
Smithstatesthat Officer Warren acted inrecklessdisregard because, asalaw enforcement trainee, hewas
not under the direct control or supervision of a certified law enforcement officer; he was not justified in
drawing his gun; and he failed to invedigate the case prior to issuing citations.  Smith's only argument
concerning Officer Warren'slack of supervison is that Officer Warren was donein his patrol car at the
time of theincident. However, the record indicatesthat Capt. Bell and Sgt. Brister were on the sceneand
Capt. Bell was ingtructing Officer Warren as to the proper handling of the Situation.

11.  Although Smithiscorrect ingating that "the useof firearms by a police officer isnot justified except
to protect himself fromreasonably apparent bodily harmor death at the hands of the suspect,” Whitten v.
Cox, 799 So. 2d 1 (T11) (Miss. 2000), Smith fails to provide any facts showing that Officer Warrenwas
not judtified in drawing hisgun. On the contrary, Officer Warren had recelved a cdl that two cars were
Speeding towards the city limits and that shots had been fired. Upon reaching the speeding cars, Officer
Warren pursued both cars with hislights and sren activated, but neither car dowed. Findly, both cars
pulled over, but before Officer Warren could apprehend either driver, Smithsped away. After Smithwas
pulled over again by Capt. Bell and Sgt. Brigter, Officer Warren, not knowing which driver had fired the

shots, drew his gun in order to protect himsdf.



12.  Withregards to Smith's argument that Officer Warren acted in reckless disregard by failing to
investigate the incident before issuing the traffic citations, Smith citesto Foster v. Noel, 715 So. 2d 174
(1131) (Miss. 1998), for the propositionthat a police officer who falls to investigate a case before obtaining
an arrest warrant is acting in reckless disregard. We fail to see how issuing traffic citations equates to
obtaining anarrest warrant. Regardless of Smith's reason for speeding, he was gl speeding and fallingto
yidd to the bluelights. At no placeinhisdepositiondoes Smithstate that the 911 operator instructed him
or Stephanie to speed or ignore the police officer's chaang them. Furthermore, Officer Warren was a
witness to mogt of the incident, enabling him to have first hand knowledge of the violations with which he
charged Smith. Wefall tofind that Officer Warren acted in recklessdisregard for the safety and well-being
of Smith.

113.  AsSmith hasfailed to point to any genuine issues of materia fact, we find that the trid court was
correct in granting the motion for summary judgment in favor of the defendants.

V. WAS OFFICER WARREN INDIVIDUALLY IMMUNE FROM THE SUIT?

14. Smith dso contends that Officer Warren was not acting within the course and scope of his
employment as apolice officer during the incident and, therefore, Officer Warren was individudly ligble.
According to Missssppi Code Annotated Section 11-46-7 (2) (Rev. 2002), anemployeewill not be hdd
personaly ligble for "acts or omissions occurring within the course and scope of the employee's duties’

unless"the employee's conduct congtituted fraud, mdice, libdl, dander, defamationor any crimind offense.”

115.  Smith again argues that Officer Warren was not acting under the direct supervision of a certified
officer at the time of the inddent and, consequently, was not acting within the course and scope of his

employment. However, we previoudy found that Officer Warren was in fact directly under Capt. Bell's



supervison. Furthermore, Smith's argument relates to Officer Warren's ability to execute his dutiesas a
police officer rather than whether he was acting within the course and scope of that employment.

116.  Although Smithisarguing that Officer Warrenacted withmaicefor the firg timein this gpped, we
will discussthisissue. Inarguing that Officer Warren acted withmdice, Smithaleges that Officer Warren
forced Smith to go to trid on thetraffic citations, that Officer Warren was trying to protect Hardy, that
Officer Warren knew Smithwasinnocent but charged him anyway, and that Officer Warrenonly dropped
the charges agangt Hardy after Smith was found not guilty. As we stated previoudy, mere conclusory
dlegations are inaufficent to defeat a motion for summary judgment. McClinton, 792 So. 2d at 17.
Smithhasfailedto produce any record evidencethat Officer Warren acted withmdicetowards Smith; thus
we decline to find Officer Warren individualy ligble. Thisissue iswithout merit.

117. THE JUDGMENT OF THE LINCOLN COUNTY CIRCUIT COURT ISAFFIRMED.
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J.,BRIDGES,P.J.,MYERS,CHANDL ER,GRIFFIS BARNESAND ISHEE,
JJ., CONCUR. IRVING, J., DISSENTSWITHOUT SEPARATE WRITTEN OPINION.



