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GRIFFIS, J., FOR THE COURT:
1. The LeeCounty Board of Supervisors gpped sacircuit court determination that County Road 769
isaprivateroad rather thana public road. The soleissue presented on apped iswhether the evidencewas
aufficient to establish that the road in question was a private road. We find no error and affirm.
FACTS
92. In June of 2000, the Board conducted a public hearing to adopt a map that would serve asthe

offidd map and regigtry of the county. The proposed map included County Road 769. The Scotts



appeared at the hearing and objected to the inclusonof County Road 769 because the road served asthar
privatedriveway. The Board concluded that because of the county's continued maintenance, the road was
infact acounty road. Additiondly, the Board based their claim of public ownership on the grounds of a
precriptive eesement. The Board included County Road 769 on the officia map.

113. The Scotts gppeal ed the Board's ruling to the L ee County Circuit Court. Again, the Scotts argued
that the road was in fact a private road and that al maintenance by the Board should immediately cease.
A hearing was hdld to determine the correct classficationof thisroad. Thecircuit court reversed theBoard
and hdd infavor of the Scotts. Thecircuit court found that the Board had maintained this road for a period
of tenyears, but that the Board had failed to prove public use. The court ordered that the Board abandon
al maintenance and ownership of the road and to remove County Road 769 from the official map.

14. The Board gppedl s the decision of the drcuit court raisng on gpped the single issue of whether the
evidence presented was sufficient to establish this road asaprivateroad. Nevertheless, the Scotts argue
the following issues

1. Whether the County acted beyond the scope of their authority by taking over the
private property of the Scotts so to grant an easement to the public.

2. Whether the County’'s actions were malicious or capricious without substantial
judtification 0 to violate the condtitutiona rights of the Scotts.

The Scott’s issues were not raised in the initid hearing on the matter, nor by the Board on appedl to the
circuit court. An gppellate court may only make its decison based on that which is in the record.
American FireProtection, Inc. v. Lewis, 653 So. 2d 1387, 1390 (Miss. 1995). SeeRossv. State, 603
S0.2d 857, 861 (Miss. 1992). Becausetheissuesraised by the Scotts are beyond the record on apped,
these issues will not be considered. Instead, we will focus on the issue raised by the Board.

STANDARD OF REVIEW



5. The Mississippi Supreme Court has addressed the proper standard of review of an appeal from
adreuit court'sreview of aboard of supervisors decison. InHooksv. George County, 748 So. 2d 678,
680 (T110)(Miss. 1999), the court held:
The standard of review for this case is substantial evidence, the same standard which
gppliesinappeas fromdecisons of adminidrative agenciesand boards. Barnes v. Board
of Supervisors, 553 So.2d 508, 511 (Miss. 1989). "The decison of an adminidrative
agency is not to be disturbed unless the agency order was unsupported by substantial
evidence, was arbitrary or cgpricious, was beyond the agency's scope or powers; or
violated the condtitutiona or statutory rights of the aggrieved party." Board of Law
Enforcement Officers Standards & Training v. Butler, 672 So.2d 1196, 1199 (Miss.
1996). Subsgtantia evidence has been defined as "such relevant evidence as reasonable
minds might accept as adequate to support a concluson” or to put it Smply, more than a
"meresaintilld’ of evidence. Johnsonv. Ferguson, 435 So.2d 1191, 1195 (Miss. 1983).
ANALYSIS
T6. The Board argues that the evidence presented at the hearing was not sufficient to prove that the
road at issue was a private driveway. The Board contendsthat this road is a county road because of the
county’s maintenance and dleged ownership by a prescriptive easement. We address the prescriptive
easement argument firdt.
17. For a private road to become public property by prescription, it must be habitudly used by the
public in generd for a period of ten years, and such use must be accompanied by a clam from the public
of theright soto do. George County v. Davis, 721 So. 2d 1101, 1107 (123)(Miss. 1998). Public use
is established by proving Sx dements. The Board has the burden of proving each of the six required
elements.(1) open, notorious and vishle (2) hodtile (3) under dam of ownership; (4) exclusive; (5)
peaceful; and (6) continuous and uninterrupted for ten years. George County, 721 So. 2d at 1107
(124)(citing Myersv. Blair, 611 So. 2d 969, 971 (Miss. 1992)).

118. The Board contends that the element of public use hasbeen satisfied. The Board argues that the



county’ s maintenance establishesthe public use. The Board cites the property owners addressesand the
collection of garbage from the road as evidence of public use.

T9. Theevidencedoes not support the Board' sargument. The Board presented no record of any type
of maintenance order. Thereis no reference to the road in the Board's minutes The absence of such
evidenceis neither explained nor refuted by the Board. A generd statement dleging that "dl requirements
establishing an easement by prescription have been satisfied” isdl that the Board offered.  Thisamply is
not enough. We have consistently held that aboard of supervisorscan only act throughitsminutes. Martin
v. Newell, 198 Miss. 809, 815, 23 So. 2d 796, 797 (1945); Noxubee County v. Long, 141 Miss. 72,
82, 106 So. 83, 86 (1925); Smith v. Bd. of Supervisors, 124 Miss. 36, 86 So. 707, 709 (1921). Given
that there is not a Single mention of the road during the tenyear period wherein the Board daimsit attained
ownership by prescription, we find the assertion of public use unsupported.

110.  Wefurther find that it iserror for the Board to rdy solely onthe fact that it has mantained the roads
for morethantenyearsto prove ther prescriptive ownership. Sincedl the required dementsof prescription
are not present and the road in question has not been properly acted upon by the Board, the road can only
be considered aprivate road. George County, 721 So. 2d at 1107 (1 24). The affidavits submitted to
support of the Board's contention that the roads possessed the required daim of public use and necessity
arenot concdlusive proof, but are only one factor to be taken into considerationby the tria court inmaking
adecison. Id.

11. A drauit court'sjudicid review of aboard of supervisor's findings and decisonsislimited. Hinds
County Board of Supervisorsv. Leggette, 833 So. 2d 586, 590 (119)(Miss. Ct. App. 2002). "A board
of supervisor's conclusons must remain undisturbed unless the board's order: (1) is beyond the scope or

power granted to the board by statute; (2) violates the condtitutional rights or statutory rights of the



aggrieved party; (3) is not supported by substantia evidence; or (4) is arbitrary or capricious.” Hinds
County, 833 So. 2d at 590 (119); Board of Law Enforcement OfficersStandards& Training v. Butler,
672 So. 2d 1196, 1199 (Miss. 1996). If the Board's decision was not based on substantia evidence, it
necessarily follows that the decision was arbitrary and capricious. Public Employees Ret. Sys. v.
Marquez, 774 So.2d 421, 430 (135)(Miss. 2000).

12. The Board's order was not supported by substantial evidence. There is however substantia
evidence to support the drcuit court'sreversal of the Board. The circuit court consdered the testimony
fromBoard members, the land owners, and photographs of the road inquestion. The record providesthat
the drcuit court found the lack of referenceto the road inany of the Board's maintenance orders or minutes
to be extremdy persuasive.

113. Therewasadditiond evidencethat supportsthe arcuit court’ sconclusion: The Scotts' presentation
of the 1999 survey by a Lee County surveyor desgnating the road as a private drive. The Scotts
presentation of six maps of Lee County; none of these mapsincluded the road in question at dl, much less
desgnating the road asa county road. A deed from 1936 establishing ownership of theroad to the owners
of the property, prior to the Scotts.

14. The Board clearly faled to meet its burden of proof establishing this road as a public road.
Therefore, thisissue iswithout merit and the drcuit court's decisionthat the road isa private drive requiring
al maintenance and asserted ownership over the road to cease should be affirmed.

115. THEJUDGMENT OF THELEECOUNTY CIRCUIT COURTISAFFIRMED. COSTS
OF THISAPPEAL ARE TAXED TO THE APPELLANT.



KING, C.J., BRIDGES AND LEE, P.JJ., IRVING, MYERS, CHANDLER, BARNES
AND ISHEE, JJ. CONCUR.



