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CHANDLER, J., FOR THE COURT:

1. Edwin Darrd| Lett was convicted by a jury for murder, and the Jackson County Circuit Court

sentenced Lett to serve alife sentence. Lett gpped's, raisng the following issues.

|. WHETHER THE JURY VERDICT IS AGAINST THE OVERWHELMING WEIGHT OF THE

EVIDENCE

1. WHETHER THETRIAL COURT ERRED IN GRANTINGTHE STATE SJURY INSTRUCTION
S-2, SUCH AN INSTRUCTION BEING A “CHECK-OFF’ LIST BOLSTERING
THE TESTIMONY OF THE SUSPECT WITNESSES

I11.WHETHERTHE TRIAL COURT ERREDIN GRANTINGTHESTATE SJURY INSTRUCTION
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IV.WHETHERTHETRIAL COURT ERRED IN GRANTING THESTATE SJURY INSTRUCTION
OF MANSLAUGHTER

V. WHETHER THE TRIAL COURT ERRED IN REFUSING THE DEFENDANT'S JURY
INSTRUCTION DEFINING REASONABLE DOUBT

12. Finding no error, we affirm.
FACTS

113. On December 2, 2001, inahotel roominMoss Point, Missssppi, therewas adrinking and drug-
deding party. Thetestimony at trial showed that there was afight between Timothy Dickerson and Edwin
Darrel Lett. Shotswerefired, and these shots ultimately killed Dickerson. After the shooting, Lett |eft the
hotel room. At gpproximately 5:17 am., the Moss Point Police received a cdl reporting the shooting.
Severa eyewitnesses were present at the time of the shooting, and they all accused Lett of shooting
Dickerson.
4.  After investigating the incident and interviewing various witnesses, the Moss Point authorities
determined Lett to be a prime suspect inthe crime. While Lett wasin the Moss Point Municipa Building
paying traffic fines, he was arrested and charged with the murder of Dickerson. After atrid and an eight
and one-hdf hour ddiberation by the jury, Lett was convicted of murder and sentenced to life
imprisonment. Miss. Code Ann. § 97-3-19(1) (Rev. 2000). He now prosecutesthis appeal, arguing that
the conviction was againg the overwhdming weight of the evidence and arguing that the tria court abused
its discretion in granting certain jury ingructions while denying other jury instructions.

ANALYSIS

. WHETHER THE JURY VERDICT WAS AGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE



5. On apped, courts will not reverse and grant a new tria unless the verdict is so contrary to the
overwhdming weight of the evidence that to dlow it to stand would sanction an unconscionable justice.
Kingstonv. State, 846 So. 2d 1023, 1026 (19) (Miss. 2003) (citing Pruitt v. Sate, 807 So. 2d 1236,
1243 (122) (Miss. 2002); Dudley v. Sate, 719 So. 2d 180, 182 (17) (Miss. 1998)). Lett arguesthat the
lack of credible evidence from the prosecution warrants areversa. He argues that each of the State’s
eyewitnesses had reasons to fabricate their testimony and accuse Lett of murder, and that the jury should
have rgjected their respective testimonies.

6.  Wefind that the State put on credible evidence that Lett shot and killed the victim. This evidence
was established by testimony of five eyewitnesses, including Shianne Hartley, Pam Strandberg, Michadl
Bennett, James Bridges, and Michadl Johnson.

q7. Shianne Hartley tedtified that she was at the hotd for the purpose of buying drugs. She saw a
confrontation between two men who argued. Hartley recdled hearingthree shots. She testified that Lett
was the only person in the room who owned a gun, and that Lett was within about three feet from
Dickerson immediatey before the shooting. Hartley could hear Dickersonand Lett argue about who had
rented the hotel room. When the gun was fired, everyone in the room screamed and dove to the floor.
When Hartley got to her feet and closed the door, she noticed that Lett’s car was gone. Hartley picked
Lett from a photo lineup as the person who shot Dickerson. Hartley testified that she was not high at the
time, dthough she admitted that she had smoked and snorted cocaine approximately three hours before
the shooting.

T18. Pam Strandberg, who was in the hotel room when the shooting occurred, testified that she saw
Dickerson and L ett gpproach each other. Out of the corner of her eye, Strandberg saw Dickerson push

Lett on the shoulder, which appeared to be asmdl push. Then, agunwent off, but she was not sure how



many shots were fired. Strandberg saw Lett with the gun in his hand. Although Strandberg had seen
Dickerson with a shotgun earlier that day, he laid that gun on the counter. Dickerson’s gun remained on
the counter when Lett entered the room and when the shot was fired. Strandberg did not tell the police
what had happened when they arrived because she was scared.  Strandberg admitted to having snorted
cocaine only afew minutes before the shooting took place.

T9. Michael Bennett was at the hotel at the time of the shooting and came to the hotel room with
another eyewitness, Michael Johnson. He corroborated the testimonies of Hartley and Strandberg. Only
twenty seconds after Dickerson and a girl entered the room, another mae entered and beganarguingwith
Dickerson over who rented the room. They were rubbing againg eachothers chestsasthey argued. He
testified that Johnson unsuccessfully tried to cam the men down. The second man pulled a gun on
Dickerson, and Dickersonbeganbacking awvay. The man fired one shot and went towards the door, then
held the gun Sdeways and fired another shot. Bennett left the scene after the shooting. Bennett was unable
to recognize the person doing the shooting, because his eyes stayed focused on the pistal.

110.  JamesBridges was at the parking lot of the hotel when he heard the gunshots. After he heard the
shots, he saw a man come out of the room. Although Bridges could not recal what the man was wearing
or howtal hewas, he did know the man’ sname to be “Rail.”* Bridges |ft the parking lot after seeing Lett
leave the room. The policeinterviewed Bridgestwo days after the shooting. Bridgesidentified Lett asthe
person that he saw leaving the room in the morning. Bridges dso identified Lett in the courtroom.

11. Michae Johnsonwasat the hotd at the time of the shooting. It had been approximately two hours
snce Johnson had his last dcohalic drink. Johnson recalled Strandberg approaching his truck in the

parking lot and asking himand Bennett to come inthe room.  Johnson was in the room gpproximately two

Rall” isLett’ s nickname.



minutes when Dickerson came inthe hotel roomwithagirl. Johnson noticed that Dickerson was carrying
agunin atrench coat. Dickerson walked into the bathroom, and when he came out of the bathroom, he
waswearing at-shirt and did not have agun. Approximately two minutes later another man knocked on
the door and came in the room. Dickerson told the man to leave, and the two men engaged in a fight.
Johnsonstood up and tried to cam the men down, but to no avall. At that time, a shot was fired, but not
by Dickerson. After the first shot was fired, the manturned the pistol upside down and fired another shot.
Johnson saw the man who fired the shots drive away. According to Johnson, there were sevenpeoplein
the room at the time of the shooting. In the courtroom, Johnson identified Lett as the man who did the
shooting.

12. Lett hasstrenuoudy asserted that the evidence produced by the State was not sufficiently credible.
The circuit judge denied Lett’'s motions for a new trid and for a judgment notwithstanding the verdict
because it found the State’ sevidenceto be credible. In determining whether ajury verdict was againgt the
ovewhdming weaght of the evidence, this Court must accept as true the evidence which supports the
verdict and will reverse only when convinced that the dircuit court has abused itsdiscretioninfaling to grant
anew trid. Herring v. Sate, 691 S0.2d 948, 957 (Miss. 1997). Wefind no abuse of discretion. The
State wanted to prove that Lett engaged in a fight with Dickerson, shot Dickersonwhenhe was unarmed,
and immediately drove off after the shooting. The witness testimony substantiated these facts.

1. WHETHER THE TRIAL COURT ERRED IN GRANTING THESTATE SJURY INSTRUCTION
S-2

113. Atrid judge shdl not grant jury ingtructions that give undue prominence to particular portions of

evidence. Jury ingructions that emphasize any particular part of the testimony in such a matter as to



comment upon the weight of the evidence areimproper. Sandersv. State, 586 So. 2d 792, 796 (Miss.
1992); Duckworth v. State, 477 So. 2d 935, 938 (Miss. 1985).

114. The Stat€ sjuryingructionS-2 pertained to identificationtestimony of the witnessesand instructed
the jury to consder whether the eyewitnesses properly identified Lett as the perpetrator of the crime. It
reads:

The Court ingtructs the jury that inreaching your verdict you are to consider dl of
the evidence concerning the entire case and circumstances surrounding the crime. Aswith
each dement of the crime charged, the State has the burden of proving identity beyond
reasonable doubt, and before you may convict Edwin Darrdll Lett you must be satisfied
beyond a reasonable doubt of the accuracy of the identification of Edwin Darrell Lett. If,
after congdering dl of the evidence concerning the crime and the witness' identificationof
Edwin Darrell Lett asthe personwho committed the crime, you are not convinced beyond
areasonable doubt that he isthe personwho committed the crime, thenyou must find him
not quilty. Identification testimony is an expression of belief or impression by the witness.
You mugt judge its value and rdiability from the totality of the circumstances surrounding
the arime and the subsequent identification. In gppraising theidentification testimony of the
witness, you should consder the following:

1. Did the witness have an adequate opportunity to observe the offender?

2. Did the witness observe the offender with an adequate degree of attention?

3. Did the witness provide an accurate description of the offender after the crime?
4. How certain isthe witness of the identification?

5. How much time passed between the crime and identification?

If after examining dl of the testimony and the evidence, you have a reasonable
doubt that Edwin Darrdl| Lett wasthe personwho committed the crime, thenyoumust find
Edwin Darrdl Lett not guilty.

715.  Lett submitsthat thisjury instruction amounts to a check-off to ajuryincorrecting and bolstering
the testimony he clamsto be suspect. Indamingerror inthe tria court’s grant of this jury ingruction, he

camsthat thisingruction enabled the jury to give undue weight to evidence that was not credible.



116. In chdlenging the credibility of the evidence, Lett points to evidence that makes him believe that
the jury wrongfully relied on the State' s witnesses. Four of the five eyewitnesses had been partying the
afternoon and evening of December 1, 2002.2

917.  Lett recites parts of the testimony from the eyewitnesses to demondtrate that the State called a
“pathetic parade of witnesses’ whose testimony should have been rglected by the jury. Hartley tetified
that she wasinM oss Point because she was on adrug binge. Shewas searching for drugsat the hotd and
came to the hotel room only becausethe door was open. Strandberg, after hearing the gunshots, returned
to the hotel room, took the drugs from Dickerson’s body, and waited for the police. Lett dso dlegesthat
Strandberg gave various storiesto the police over the course of the investigation. Hartley and Strandberg
had been convicted of felonies, and Lett bdieves that the jury should not have believed such immora
witnesses. Bennett had been drinking in Alabama and had returned to Moss Point for some sex. One
person, Cherri Thompson, had beeninthe hotel roomlonger thananyone other than Strandberg. Shewas
unable to identify Lett. When the State sought her asawitness, Thompsonapparently disappeared. Lett
argues that jury ingtruction S-2 was anattempt by the State to rehabilitate what he considersto be a weak
showing of evidence.

118. We are unable to find that the language in jury indruction S-2 rehabilitates the eyewitnesses,
directsthe jury to weigh the eyewitness testimony more favorably than that of other witnesses, or attempts
to manipulate the jury verdict. Lett essentially argues that instruction S-2 was in error because no
reasonable juror could have believed the tesimony of the State’ seyewitnesses. The questionof credibility

was one for the jury, not this Court, toevauate. “Thejury hasthe duty to determinetheimpeachment vaue

?Bridges was the only eyewitness who was not partying that evening. Two other witnesses,
Bennett and Johnson, had been partying that evening and came to Moss Point for sex, but they were
not under the influence of drugs or acohal at the time of the shooting.
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of inconsstencies or contradictions as wel as testimonid defects of perception, memory and sincerity.”
Noev. State, 616 So. 2d 298, 303 (Miss. 1993).

I1l. WHETHER THE TRIAL COURT ERRED IN GRANTINGTHESTATE' SJURY INSTRUCTION
sS4

119. The State’ sindructionS-4 wasajury ingructiondefining the dements of murder. Itingtructed the
jury that “murder is the killing of a human being, not in necessary self-defense, and without the authority of
law, by any means or by any manner, whendone withthe deliberate design to effect the death of the person
killed; or, when done in commisson of an act eminently [Sic] dangerous to othersand evinding adepraved
heart.” Thisingruction alowed the jury to convict Lett of murder if the killing was of ddiberate design,
Miss. Code Ann.8 97-3-19(1)(a) (Rev. 2000), or if the killing evinced adepraved heart. Miss. Code Ann.
§97-3-19 (1)(b) (Rev. 2000). TheMissssppi Supreme Court alowsthe State to submit jury ingructions
that enable the jury to convict either for deliberate design murder or for depraved heart murder. “[E]very
murder done withddiberate design to effect the death of another human being is by definition done in the
commission of an act imminently dangerous to others and evincing a depraved heart, regardiess of human
life” Mallett v. State, 606 So. 2d 1092, 1095 (Miss. 1992).

720. A trid court may refuse a proffered jury ingtruction when there is no foundation in the evidence.
Colemanv. State, 804 So. 2d 1032, 1037 (124) (Miss. 2002) (citing Heidel v. Sate, 587 So. 2d 835,
842 (Miss. 1991). Lett arguesthat there is no evidenceto submit ajury ingructionfor murder. Hedams
the testimony shows only that Lett was in the hotel room during the morning of the crime; that Lett had a
pistol and that shots were fired; and that Dickerson ultimately died from a gunshot wound.

721. We are unable to accept Lett’s argument that the State failed to produce evidence showing that

Lettisquilty of murder. The State produced evidence showing L ett asthe person who shot and killed Lett.



The eyewitnesses saw or heard shots being fired, and they identified Lett in court and in a police lineup as
the person who fired the gun. The State produced evidence showing depraved heart murder by
edtablishing thet Lett was engaged in a fight with an unarmed man before Lett fired the shots, ina hotel
roomwithsevera people present. “The classcexampleof depraved heart murder, astaught inlaw schoal,
is the example of one shooting into acrowd.” Dowda v. Sate, 776 So. 2d 714, 717 (118) (Miss. Ct.
App. 2000) (Irving, J. dissenting). It was not necessary for the eyewitnessesto have actually seen Lett do
the shooting. It iswithin the province of the jury to draw reasonable inferences from the evidence based
on thar experience and common sense. Lewisv. State, 573 So. 2d 719, 723 (Miss. 1990). Lett's
argument is without merit.

IV.WHETHERTHETRIAL COURT ERRED IN GRANTINGTHESTATE SJURY INSTRUCTION
OF MANSLAUGHTER

722. The Stat€’ sjuryindruction S-6 was an ingruction for the jury to convict Lett of mandaughter if it
were unable to convict Lett of murder. The mandaughter indruction was designed as a lesser-included
offenseingruction. Lett objected to thisingructionbecause he argued that the ingtructions were confusing
and were given to insure that the jury would render a guilty verdict. Lett did not want the option of a
mand aughter conviction and expressed this desire to the trid court.

7123. In Statev. Shaw, 880 So. 2d 296, 298 (12) (Miss. 2004), the drcuit court granted a directed
verdict for the defendant ontheindicted charge of murder and would not allow the jury to consider whether
Shaw was guilty of mandaughter. The State argued that evenif the State failed to make out a primafacie
case on the charge of murder, thetria judge should have the discretion to submit the case to the jury on
the unindicted offenseof mandaughter. The supreme court agreed and held that the State should have been

alowed to submit jury indructions for mandaughter. “Along with our case law, our statutory law clearly



dlows the jury to find a defendant guilty for an ‘inferior offense’ of the offense charged in the indictment.”
Id. at 304 (129) (quoting Miss. Code Ann. 8 99-19-5(Rev. 2000)). Thereisno merit in Lett's argument
that the jury instructions should have been refused because he did not desire to be convicted of
mandaughter or because the jury ingructions were designed to guarantee a guilty verdict.

924.  Lett arguesthat the mandaughter jury ingtruction should not have been given because there was
no evidentiary basis for convicting L ett of mandaughter. Thisassartionisamply incorrect. “[M]andaughter
has been consstently held by this Court to be alesser included offenseof murder.” Shaw, 880 So. 2d at
303 (1125). Because mandaughter is alesser-included offense of murder, and because we have held that
the State had anevidentiary basis for submitting ajury instruction on murder, the State had an evidentiary
bass for requesting jury ingructions for mandaughter. “Anaccused could not be guilty of the offense for
whichheisindicted without at the same time being guilty of the lesser include offense. The lesser included
crimeis encompassed within the crime for which the accused isindicted.” Murrell v. Sate, 655 So. 2d
881, 891 (Miss. 1995).

125.  Hndly, wergect Lett’ sargument that an instruction for mandaughter as alesser-included offense
of murder should have beenrgected because it was confusing to the jury. Itisroutinein our courtsfor the
State to submit jury ingtructions for murder and to submit a jury ingtruction for mandaughter as alesser-
included offense. Thereis nothing inherently confusing about submitting lesser-included jury ingructions
for mandaughter. “When thereisan issue for the jury on the question of murder, the defendant cannot
complain of the granting by the court of an ingtruction onmandaughter.” Crawford v. Sate, 515 So. 2d
936, 938 (Miss. 1987) (citing Cook v. State, 467 So. 2d 203, 209 (Miss. 1985); Hubbard v. Sate, 437

0. 2d 430, 438-39 (Miss. 1983)). This argument iswithout merit.
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V. WHETHER THE TRIAL COURT ERRED IN REFUSING THE DEFENDANT'S JURY
INSTRUCTION DEFINING REASONABLE DOUBT

726. Lett’sattorney proposed ingruction D-5, which was a definition of reasonable doubt. Thetrid
judge refused to givethisingructionto the jury, because Mississppi state courts do not allow judgesto give
jury ingtructions on reasonable doubt. Lett argues that the trid judge erred in refusing to give the jury an
instruction on reasonable doubt because dl federa courts and most state courts do alow a defendant to
give the jury an ingruction on reasonable doubt. L ett believesthat the time has come for the Missssppi
gtate courtsto dlow ajury instruction on reasonable doubt.

727. TheMissssppi Supreme Court hasrepeatedly and cons stently asserted that “[r] easonable doubt
definesitsdf.” Martinv. Sate, 854 So. 2d 1004, 1009 (112) (Miss. 2003); Chase v. State, 645 So. 2d
829, 851 (Miss. 1994); Williams v. Sate, 589 So. 2d 1278, 1280 (Miss. 1991); Allmanv. State, 571
So. 2d 244, 252 (Miss. 1990); Barnes v. Sate, 532 So. 2d 1231, 1235 (Miss. 1988); Anderson v.
Sate, 413 So. 2d 725, 728 (Miss. 1982); Smith v. Sate, 394 So. 2d 882, 884-85 (Miss. 1981);
Isaacks v. Sate, 337 So. 2d 928, 930 (Miss. 1976); Smmonsv. Sate, 206 Miss. 535, 538, 40 So. 2d
289, 290-91, (1949); Boutwell v. Sate, 165 Miss. 16, 143 So. 479, 483 (1932).

728. Lett arguesthat the line of cases refusing to define reasonable doubt should be overruled, arguing
that reasonable doubt is not saf-defining. Periodicaly, our courts have explained why jury indructions
defining reasonable doubt should be refused. “Theingruction asgiven in effect tellsjurorsthat they should
be able to State a reason why they have a doubt. Such an ingtruction is erroneous because, in our
jurisprudence, jurors are never required to articulate any explanationof their decison.” Isaacks, 337 So.
2d at 930 (citing Cannon v. State, 190 So. 2d 848, 851 (Miss. 1966)). In Berry v. Sate, 859 So. 2d

399, 404 (117) (Miss. Ct. App. 2003), this Court stated that it was proper to refuse the jury ingtruction
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defining reasonable doubt because the instruction was superfluous. “The jury received a plethora of
instructions concerning reasonable doubt. The jury had been fully informed that before it could return a
verdict of guilty it had to believe beyond a reasonable doulbt that [the defendant] was guilty.” Similarly, in
thiscase dl of the State’ sjury ingructions ingtructed the jury to find Lett guilty only if the State established
guilt beyond a reasonable doubt. We decline to dter this longstanding and legdly sound precedent.
129. THE JUDGMENT OF THE CIRCUIT COURT OF JACKSON COUNTY OF
CONVICTION OF MURDER AND SENTENCE OF LIFE IN THE CUSTODY OF THE
MI1SSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTSOFTHIS
APPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J., BRIDGES AND LEE, P.JJ., MYERS, GRIFFIS AND BARNES, JJ.,
CONCUR. ISHEE, J., SPECIALLY CONCURSWITH SEPARATE WRITTEN OPINION
JOINED BY LEE, P.J. AND IRVING, J. IRVING CONCURSIN RESULT ONLY.

ISHEE, J., SPECIALLY CONCURRING:

130.  Whilel agree with the mgority in this case and vote to affirm Lett’s conviction, thereis oneissue
that | believe needs to be addressed in this separate opinion. The trid court in this case refused to give
proposed jury ingruction D-5, which defined reasonable doubt, because under the current state of
Missssippi law, atrid judgeis not dlowed to give ajury ingructiondefining thislega term. Lett, however,
argues that the time has come for the Missssppi state courts to dlow a jury ingruction which defines
reasonable doubt; | agree.

131. Missssppiisone of only deven sates currently refusing to alow a definition of reasonable doubt
to go to the jury. Lett argues that the term reasonable doubt does not define itsdf. This contention is
backed up, not only by thirty-nine other states, but by the federd judiciary. In fact the jury indruction

offered by L ett has beenrecognized and used by the Fifth Circuit Court of Appeals for anumber of years.

See U.S v. Stewart, 879 F.2d 1268 (5™ Cir. 1989).
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132. Missssppiisastate of many diverseindividuds. | have persondly seen crimind jurieswhere high
school drop-outs sat next to Ph.Ds. While both of thesetypesof individua s are undoubtedly conscientious
and competent jurors, it does not take a stretch of the imagination to assume that these two types of

individuas would have different ideas in defining reasonable doubt without guidance from thetrid court.

133. The United States Supreme Court has spoken on the requirements of a reasonable doubt
indruction:

The beyond a reasonable doubt standard is a requirement of due process, but the

Condtitutionnether prohibitstria courtsfromdefining reasonable doubt nor requiresthem

to do so as a matter of course; so longasthetria court ingtructs the jury on the necessity

that defendant's guilt be proven beyond a reasonable doubt, the Constitution does not

require that any particular form of words be used in adviang the jury of the government's

burden of proof.
Victor v. Nebraska, 511 U.S. 1, 5 (1994) (citations omitted).
134.  Although there is no congtitutiona requirement for the specific wording of a reasonable doubt
indruction, the United States Supreme Court has further held that the reasonable doubt standard has
“condtitutiona stature” and that “the Due Process Clause protects the accused against conviction except
upon proof beyond a reasonable doubt of every fact necessary to condtitute the crime with which he is
charged.” InreWinship, 397 U.S. 358, 364 (1970). The Victor Court clearly left defining reasongble
doubt to the discretion of the states. The federa judiciary and thirty-nine other states recognize this
compelling congtitutional mandate and define reasonable doubt for their jurors.
135. As Lett points out, the In re Winship court firmly and fully established the condtitutiona

requirements for drict employment of the reasonable doubt standard in al crimina prosecutions. | agree

that to demand this gtrict stlandard and then fail to define it treads on dangerous ground.
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1136. Thetrid judgein this case was correct in refusng to grant jury indruction D-5 given the current
state of Missssippi law. However, the federd courts and the mgority of our Sster states recognize the
condtitutiona stature of this due process requirement, and provide an ingtruction explaining the reasonable
doubt standard to their jurors. It istimefor our sate to come in line with the mgority view, and to define

reasonable doubt for our jurors.

LEE, P.J. AND IRVING, J., JOIN THIS SEPARATE WRITTEN OPINION.
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