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CHANDLER, J., FOR THE COURT:
1.  AnAttaaCounty jury convicted Robert Fuller of sdle of cocaine. The court sentenced Fuller to
serve twelve yearsin the custody of the Mississippi Department of Corrections, to pay court costs and a
$5,000 fine, and to undergo drug and a cohol treatment. Fuller gppeals, and arguesthat thetria court erred

by denying his motion for a continuance, by exduding evidence of a witnesss criminal history, and by



denying his motion for anew trid on the ground that the verdict was againgt the overwheming weght of
the evidence.
2. Finding no error, we afirm.

FACTS
113. On December 20, 2001, Agents Charles Harris, Adrian Armon, and Jeff Overstreet, of the
Missssppi Bureau of Narcotics, met informant Connie Young at an airport near Kosciusko in Attaa
County. 'Y oung wasto attempt to purchase cocaine from Robert Fuller. After searching Y oung's person
and her vehicle, Harrisingtdled an audio transmitter on her body and a pinhole video camera facing the
driver's seat above the back seat of her car. He gave her an evidence bag and $40 in officid gate funds.
With the agents following her, Y oung drove from the airport, stopped for gasoline, and proceeded to a
residence in Kosciusko known as"The Hole."
14. A videotape introduced at the trid showed that Y oung parked inthe driveway and waved. A man
approached the driver'ssdeof her car. Y oung told the man, "I need aforty.” Theman sad, "Alright” and
took the money she handed him. He went insde the house, returned, and gave Young anitem. After a

brief conversation, Y oung drove away. She placed the item the man had givenher into the evidence bag.

5. Harristestified that he and the other agentsmet Y oung back at the airport. Y oung gave Harristhe
evidencebag. Hefidd tested the contents and they tested positivefor cocaine. Harris sealed the bag, had
Young initid and date it, and placed it into a briefcase in his car. Then, he searched Y oung's car and
person. Later, Harris delivered the package to the crime lab in Jackson. Testing at the |ab reveded the

substanceto be .1 gramof cocaine. Atthetrid, Harrisidentified the man's voice he heard over the audio



transmitter asthat of Fuller. Y oung identified Fuller asthe person who had sold her cocaine and stated that
she had known him for three to four years prior to December 2001. The jury convicted Fuller.
LAW AND ANALYSIS

. WHETHER THE TRIAL COURT ABUSED ITS DISCRETION IN FAILING TO GRANT A
CONTINUANCE BASED ON INFORMATION PROVIDED THE DEFENDANT ON THE DAY
OF THE TRIAL PURSUANT TO DISCOVERY REQUESTS?

T6. Thetrid occurred on March 19, 2003. On the morning of the trid, the State provided Fuller with
an NCIC report on Young showing her Pennsylvania arrests on May 24, 1988 on charges of theft by
deception, recalving stolenproperty, forgery, and two counts of access devicefraud, and her Pennsylvania
arrest on March 11, 1993 for progtitution. The State moved in limine to exclude the evidence of Y oung's
arrests based on Missssppi Rule of Evidence 609, which governs admissbility of a witnesss prior
convictions. The State argued that, becausethe NCIC report revealed only that Y oung had been charged,
not convicted, the informationinthe report would not be admissible for impeachment purposes as provided
in Rule 609. Rule 609 dates, in pertinent part:
I mpeachment By Evidence of Conviction of Crime

(a) General Rule. For the purpose of attacking the credibility of awitness,

(1) evidencethat (A) anonparty witness has beenconvicted of a crime shal be admitted
subject to Rule 403, if the crime was punishable by death or imprisonment inexcess of one
year under the law under which the witness was convicted, . . . and (2) evidence that any
witness has been convicted of acrime shdl be admitted if it involved dishonesty or fdse
gtatement, regardless of punishment.

(b) TimeLimit. Evidence of a conviction under thisruleis not admissibleif a period of
more than ten years has elapsed since the date of the conviction or of the release of the
witness from the confinement imposed for that conviction, whichever is the later date,
unless the court determines, in the interests of judtice, that the probative vaue of the
conviction supported by the specific factsand circumstances subgtantidly outweighs its
prgudicid effect. However, evidence of a conviction more than ten years old is not
admissble unless the proponent gives to the adverse party sufficient advance notice of
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intent to use suchevidenceto provide the adverse party with afar opportunity to contest
the use of such evidence.

q7. Fuller moved for a continuance to allow him time to investigate whether Y oung's arrests had
resulted in convictions that could be used for impeachment purposes. He argued that he was entitled to
a continuance because the State had committed a discovery violation by not timely disclosing the NCIC
report. Fuller also complained that the State had told him the day before that Y oung had a"clean” crimind
record. The State maintained that it had only come into possession of the NCIC report that morning and
previoudy had been informed that Y oung had a clean record.

118. Thetrid court reserved ruling onthe State's motioninlimine until Y oung could be questioned about
whether or not her Pennsylvania arrests had resulted in convictions. The court held that the State had not
committed a discovery violation by faling to previoudy disclose the NCIC report because a witnesss
crimind history is not required discovery under UniformRule of Circuit and County Court Procedure 9.04.
The court denied Fuller's motion for a continuance because there had been no discovery violation.

T9. Later, Fuller and the State examined Y oung outside the presence of the jury. Y oung stated that,
to the best of her knowledge, the charges brought agangt her in Pennsylvania had not resulted in
convictions and that she had been told by ajudge she could have the charges expunged fromher record.
Upon further questioning, she admitted that she could not say conclusively whether the 1988 charges had
resulted inany convictions. She said that the progtitution charge had been dropped. She said that she had
never been charged with any aiime in any other state. The trid court held that there was no proof the
charges had resulted in convictions and excluded the charges from evidence pursuant to Mississppi Rule

of Evidence609. Alternatively, the court held that, even assuming the charges had resulted in convictions,
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they would be inadmissible under Rule 609(b) because they were over ten years old and Fuller had failed
to prove that the probative vaue of the convictions substantidly outweighed thar preudicid effect. Fuller
renewed his motion for a continuance.

110. The decison to grant or deny a continuance is left to the sound discretion of the trid court.
Johnsonv. State, 631 So. 2d 185, 189 (Miss. 1994). ThisCourt will not reversethelower court'sdenia
of acontinuance unlessit appears that the denid resulted inmanifest injustice. 1d. Thetrid court correctly
held that the State had not violated the discovery rules by failing to disclosethe NCIC report until the day
of the trid because the State was not required to discover the report at dl under URCCC 9.04, whichligs
the State'srequired discovery. And, the NCIC report was outs de the scope of Fuller'sdiscovery requests,
whichreguested only information on prior convictions of the State's witnesses, not prior charges. But, the
State's assuring Fuller that its key witness enjoyed a clean crimind record, only to present areport to the
contrary on the day of the trid, is troubling to this Court. Faced with these facts, we believe a better
decison by thetrid judge would have been to grant a continuance. However, Y oung's past use of crack
cocaine was established at the trid by her testimony and that of Agents Harris and Armon, and, therefore,
the jury wasinformed of illegd activity by Young. Therefore, wefind that the jury was sufficiently apprised
of Young's questionable trustworthiness and it is unlikely a continuance would have resulted in a different
jury verdict. See Hobson v. Sate, 730 So. 2d 20, 25-26 (119) (Miss. 1998). Any error in the denid of
acontinuance was harmless. Thisissue is without merit.

11. Fullerdsoarguesthat the tria court should have granted a continuance because hediscovered after
the tria that Y oung had been charged with crimes in Attala County, indicating that she had been untruthful

duringvair dire. He positsthat, had the court continued the case, hewould have discovered Y oung'sAttala



County charges and been able to use these charges to impeach Young. Fuller attached copies of court
records showing Y oung's Attda County chargesto hismationfor anew trid, which wasdenied by the trid
court. Inthelower court, Fuller never requested a continuance to search for other chargesagaingt Y oung.
Fuller's post-trial presentation of newly discovered evidencetothelower court cannot support his appellate
argument that the court should have granted him a continuance before the trid. Rather, the newly
discovered evidence was the proper subject of a motion for a new trid. URCCC 10.05. Below, we
review the lower court's denid of Fuller's motion for a new trid and find no error. Thisissue is without
merit.

1. WHETHER THE TRIAL COURT ERRED IN REFUSING TO ALLOW EVIDENCE OF THE
CRIMINAL BACKGROUND OF THE STATE'S CONFIDENTIAL INFORMANT?

712.  Under this heading, Fuller argues that Young's Pennsylvania charges were admissible under
Missssppi Rule of Evidence 609 and the trid court erroneoudy excluded them. He dso arguesthat

the newly discovered evidence that Y oung had Attala County charges rai ses a question of whether Y oung
received favorable treetment from Attala County law enforcement in exchange for her testimony against
Fuller. We address Fuller's second argument in Issue 11, asit rests upon newly discovered evidence and
pertainsto his motion for anew trid.

113.  Wefind no error in the trid court's excluson of Y oung's Pennsylvania charges pursuant to Rule
609. Asprevioudy discussed, thetrid court found the chargeswereinadmissiblefor impeachment because
there was no showing the charges resulted in convictions that would be admissble under Rule 609 and
because, even assuming the charges had resulted in convictions, the age and limited probative vaue of the

chargesrendered them inadmissible under Rule 609(b). Asto thefirst of thetria court's holdings, one of



the basic requirementsfor admissbility under Rule 609 is that the proffered evidence consst of a crimind
conviction. Young v. State, 731 So. 2d 1145, 1150 (136) (Miss. 1999). The NCIC report showed no
convictions, and Y oung's uncertainty about whether the Pennsylvania charges resulted in convictions did
not suffice to prove aconviction. Thetrid court did not abuse its discretion in finding that Fuller, asthe
proponent of the evidence, falled to show that Y oung had any prior convictions that would necessitate Rue
609 admisshbility andyss.

14. Fuller dso chdlengesthetrid court's dternative holding that, assuming Y oung's charges resulted
in convictions, the convictions would be inadmissible under Rule 609(b). The assumed convictions were
dl over ten years old and thus inadmissible under Rule 609(b) unless the court determined that "in the
interests of judtice, . . . the probative vdue of the conviction supported by the specific facts and
circumstancessubstantialy outwelgh[ed] its prgudicid effect.” M.R.E. 609(b); Johnson v. State, 529 So.
2d 577, 587 (Miss. 1988). Regarding the prgudicid effect of a conviction that is over ten yearsold, "the
rationale underlying subsection (b) is based on fairness. A person's past should not be able to haunt him
for the duraion of hislife” M.R.E. 609(b) cmt. The party offering a conviction for impeachment has the
burden to demonstrate, prima facie, the probeative vaue of the prior conviction by showing how the
convictions suggeststhe witnessis less than credible. Jones v. State, 702 So. 2d 419, 421 (113) (Miss.
1997). If the party makesthisthreshold showing, before the court may admit the conviction, the court must
conduct an on-the-record balancing of the five factors enunciated in Petersonv. State, 518 So. 2d 632,
637 (Miss. 1987) as gpplied to awitnesss conviction in Young v. State:

1) The impeachment value of the prior crime.

(2) The point in time of the conviction and the witness subsequent history.
(3) The amilarity between the past crime and the charged crime.



(4) Theimportance of the defendant's testimony.

(5) The centrdity of the credibility issue.
Young, 731 So. 2d at 1151 (137). See Jones, 702 So. 2d at 421(Y14).
115. The trid court found that Fuller had failed to bring anything to the court's attention that would
demondrate that the probative value of the assumed convictions subgtantialy outweighed their prgudicid
effect. Thisruling was not an abuse of discretion. The age of a conviction greetly lessensiits probative
vaue. Id. at 422 (117). Fuller pointed to no reason the assumed convictions should be admitted besides
the fact that severd of the assumed convictions were for crimes invalving dishonesty. The fact that a
witness was convicted of acrime invaving dishonesty does not autometicaly compe the admission of the

conviction if the conviction is of sufficient ageto fdl under Rule 609(b). Johnson, 529 So. 2d at 587. 1

16.  Findly, even had the court erred by excluding Y oung's Pennsylvania charges, Fuller suffered no
prejudice; the jury was fully informed of Y oung's use of crack cocaine. AgentsHarrisand Armon testified
that Y oung was a known cocaine user, and Y oung testified that she had used crack cocaine "on and off
for the padt, like, five to 9x years." Thus, Young's credibility was impeached by her admitted crimina

activity. Hobson, 730 So. 2d at 25-26 (19). Thisissue iswithout merit.

1 We observe that Fuller never attempted to examine Young about her past behavior under any
other rule of evidence, such as Rule 608 (b), which alows impeachment by specific acts of conduct, Rule
607, whichdlowsa party to attack the credibility of awitness, or Rule 611 (b), whichpermitswide-open
cross-examination. See Scott v. State, 796 So. 2d 959, 961-64 (1/6-117) (Miss. 2001) (The court listed
the gppellant's arguments under severd rules of evidence that the lower court should have alowed her to
guestionthe State's witness about whether there was a pending indictment against her; the court held that
the issue was procedurally barred). AsFuller presented no other admissibility argumentsto thetrid court,
our andysisis limited to the admissibility of Y oung's charges under Rule 609.
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I1l. WHETHER THE TRIAL COURT ERRED IN FAILING TO GRANT A NEW TRIAL BECAUSE
THE CONVICTION WAS AGAINST THE OVERWHELMING WEIGHT OF THE EVIDENCE?

717.  Fuller filedamotionfor anew trid, arguing that his convictionwasagaing the overwhedming weight
of the evidence and that the newly discovered evidence of Y oung's Attala County charges merited anew
trid. He attached copies of Attala County court records showing Y oung had pled guilty to domestic
violence/smple assault on May 16, 2002 and that she was charged with an unspecified fdony and bound
over to the grand jury on June 10, 1998. Thetrid court denied Fuller's motion.

118.  Fuller contends that Y oung's Attala County charges raise a question of whether Y oung received
somefavorable treetment from law enforcement inexchange for her testimony. To secureanew trial based
upon newly discovered evidence, a petitioner must prove that new evidence was discovered after thetrid
that could not have been discovered before the trid through the exercise of due diligence. Crawford v.
State, 867 So. 2d 196, 203-04 (19) (Miss. 2003). Also, the petitioner must show the newly discovered
evidence would probably produce adifferent result at anew trid and that the evidence is materid and not
merely cumulative or impeaching. 1d. at 204 (19). While newly discovered impeachment evidence is not
usudly sufficient grounds for a new tria, a new trid is required when the State has failed to disclose
evidence of an agreement for the testimony of a material witness and there is areasonable likelihood the
non-disclosure affected the verdict. Id. at 204 n.3 (citing Giglio v. United States, 405 U.S. 150, 154
(1972)).

119.  For anew trid onthe ground of anewly discovered pleaagreement, the gppellant must first present
some facts showing that a pleaagreement actualy existed. Malone v. State, 486 So. 2d 367, 369 (Miss.

1986). InMalone, the supreme court found an gppellant made a sufficient showing by atachingacopied



circuit court order reveding that, shortly after Maone's conviction, the State's star witness received a
lenient sentence of three years for armed robbery, and the afidavit of co-defendant's attorney stating that
the prosecution had an agreement with the witness that she would receive a three year sentence if she
testified against Maone. Id. The court remanded for an evidentiary hearing to determine whether aplea

bargain with the witness existed prior to Mdonestrid. 1d. If so, the proper remedy wasanew trid. 1d.

920. Inthe case sub judice, the mere fact that Y oung had one conviction and one charge in Attala
County is inadequate for a primafacie showing that Y oung exchanged her tesimony againg Fuller for a
favorable digpostion of her Attda County charges. Additiondly, Fuller could have expressly cross-
examined Y oung about whether she had made any "dedls' with the State to secure her testimony. Suan
v. Sate, 511 So. 2d 144, 148 (Miss. 1987). But, Fuller never did so. Instead, Fuller asked Y oung about
her mativations for acting as a confidentid informant and she stated that she did it for the money and to hdp
dleviate the ared's drug problem. Fuller was not entitled to anew trid.

921. Fuller dso argues that the verdict was againgt the overwhelming weight of the evidence. He
contends that the existence of Y oung's Attdla County charges demonstratesthat Y oung lied onthe witness
stand when she said she had never been charged with any other crimein any other state. He dso argues
that the videotape showing the cocaine sale was of such poor qudity that the jury could not have identified
Fuller asthe sdller. He pointsto the fact that, during deliberations, the jury sent a note requesting to see
Fuller walk, to which the judge responded that the jury had heard all of the evidence and had to baseits

verdict on the evidence already presented.
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722. A motionfor anew trid atacking the weight of the evidenceisaddressed to the tria court's sound
discretion. Herringv. State, 691 So. 2d 948, 957 (Miss. 1997). This Court will only reverse and order
anew trid upon a finding thet the verdict "is so contrary to the overwhelming weight of the evidence that
to dlow it to stand would sanction an unconscionable injustice” 1d. In making this determingtion, we
review dl of the evidence in the light most favorable to the verdict. 1d.

123.  Wefind that credible evidence was presented at thetrid fromwhichthe jury reasonably could have
concluded that Fuller was guilty of sde of cocaine. Agents Harris and Armon testified that they searched
Young and her car before and after the sdle. They tedtified that they monitored dl of Young's activity
through the audio transmitter. Agent Harris identified Fuller's voice as that he heard over the audio
transmitter. Y oung testified as an eyewitness to the cocaine sale and identified Fuller as the person from
whom she had bought cocaine. While the videotape was not of superior qudity, the concluson that the
person depicted on the tape was Fuller was supported by the testimony of Agent Harris and that of Y oung
identifying Fuller.

924. Regarding Young's credibility, Y oung's perjured testimony about her crimind record occurred
during vair dire outsde the presence of the jury. The only information the jury heard about Y oung's
crimina record was Agent Harriss testimony that he had never done a background check on Y oung, but
that the police had ascertained that there were no outstanding warrants for Young a thetime. Thejury
knew Young was an illegd drug user. The jury was free to judge Young's credibility as it had been
developed by the parties and in light of the other evidence that supported Y oung's description of the
cocane sde. The verdict was not againg the overwheming weight of the evidence and the trid court did

not abuse its discretion in denying Fuller's motion for anew trid.
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125. THE JUDGMENT OF THE CIRCUIT COURT OF ATTALA COUNTY OF
CONVICTION OF SALE OF COCAINE AND SENTENCE OF TWELVE YEARSIN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS AND FINE OF
$5,000 IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE ASSESSED TO ATTALA
COUNTY.

KING, C.J.,BRIDGESAND LEE, P.JJ.,IRVING, MYERS, GRIFFIS,BARNES AND
ISHEE, JJ., CONCUR.
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