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11. This case addresses the authority of a chancellor to grant joint custody of a child to its
parents in an irreconcilable differences (ID) divorce proceeding. Although it is a case of first
impression for this Court, the Mississppi Court of Appeds has interpreted Miss. Code Ann.
§ 93-5-24(2)! to prohibit a chancelor from awarding joint custody in ID cases unless both

parents have specificaly requested joint custody. Thus, when one or both parties to an 1D

! Miss. Code Ann. § 93-5-24 is Mississippi’ sjoint custody statute.



divorce request primary custody, but both parties consent in writing for the chancelor to make
the custody determination, the Court of Appeds has hdd that a chancdlor is prohibited from
granting joint custody, even if the chancelor determines that joint custody is in the child’'s best
interest. We regject the Court of Appeals interpretation because it is not consistent with our
datutory or case law, which both require a chancellor to make determinations that are in the
best interest of the child in al circumstances.
FACTS

92. John and Lanie Crider are parents of a son who was born September 5, 2001.
Approximately a year later, the Criders separated, and John filed for divorce on October 11,
2002, on grounds of adultery and in the aternative irreconcilable differences. Lanie filed a
cross dam for divorce on grounds of habitud crud and inhuman tretment and in the
dternative irreconcilable differences.  Each requested sole custody of their son, with vidtation
for the other party.

13. At the January 13, 2003, trid, John and Lainie filed a written consent to a divorce on
the ground of irreconcilable differences and asked the chancellor to decide the remaining
issues of primary custody, property settlement, and support, pursuant to Miss. Code Ann. § 93-
5-2(3).2 The chancdlor conducted a two-day trid, in which she heard testimony from
numerous witnesses, induding both parents of each party, friends of the parties, and Lani€'s
two sisters. After a thoughtful and thorough anaysis of the Albright® factors in relaion to the

facts of the case, the chancelor found that “both parties have their flaws. They ae equdly

2 See footnote 5 for the language of this Satute.
3 See Albright v. Albright, 437 So.2d 1003, 1005 (Miss. 1983).
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good and equdly bad.” She found it paticularly sgnificant that the parties, on ther own
initigive, had essentidly it time in caring for the child snce the separation.  Additionaly,
both had very supportive families tha were willing to help care for their son.  She then found
that, dthough joint custody was not specificaly requested, joint custody was in their son’s best
interest. “[B]oth parties love this child and enjoy a comparable bond with him, and . . . his best
interest would not be served by severing the bond he holds with each parent at this delicate
age” She awarded joint legd and physicad custody until the summer prior to ther son’'s
beginning kindergarten. She aso stated that the matter should be reset for a hearing in June,
2005, a which time areview of custody would be made.

14. Lanie appeded, assating that 8 93-5-24(2) prohibits the chancdlor from awarding
joint custody unless both parties specifically request that joint custody be awarded. A divided
Court of Appeals agreed and reversed the chancellor, stating that it had interpreted 8§ 93-5
24(2) on severad occasons to mean that each party must consent to joint custody in an ID
divorce proceeding.* Crider v. Crider, 2004 WL 1728594 (Miss. Ct. App. 2004). However,
the Court of Appeds pointed out that the rightness of the need for a joint request for joint
custody remans unaddressed by this Court. 1d. a *3. The two dissenting Court of Appeds
judges argued that awarding joint custody is discretionary with the court. 1d. a *3-*4 (Lee,
J., dissenting).

5. John filed a petition for certiorari, arguing that this is a fundamental issue of broad

public importance that this Court should determine. We agreed and granted certiorari. The

4 See Dearman v. Dearman, 811 So.2d 308 (Miss. Ct. App. 2001); Wolfev. Wolfe, 766 So.2d
123 (Miss. Ct. App. 2000); Morrisv. Morris 758 So.2d 1020 (Miss. Ct. App. 1999).
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issue, in essence, is whether a saute which is susceptible to multiple interpretations should
be interpreted to prohibit a chancdlor from awarding custody based on the best interest of a
child in ID divorce cases. Because we hold that it should not, we reverse the Court of Appeas
judgment and affirm the chancellor’ s judgmen.
ANALYSIS

T6. Missssppi case law has clearly declared time and time agan that the polestar
condderation in dl cases deding with child custody and vistaion is the best interest and
welfare of the child. Brekeen v. Brekeen, 880 So.2d 280, 283 (Miss. 2004); Woodell v.
Parker, 860 So.2d 781, 788 (Miss. 2003); Sellers v. Sellers, 638 So.2d 481, 485 (Miss.
(1994); Moak v. Moak, 631 So.2d 196, 198 (Miss. 1994); Albright v. Albright 437 So.2d
1003, 1005 (Miss. 1983). The Legidature, in Miss. Code Ann. § 93-5-24(1) dates. "Custody
ghdl be awarded as fallows according to the best interests of the child.. . . .” (emphads added).
Additionally, in 1996 this Court departed from the then-existing case law in a custody
modification case, because it was not in the best interest of the child, stating:

However, we take this opportunity to darify that a chancdlor is never obliged

to ignore a child's best interest in weghing a custody change in fact, a

chancellor is bound to consider the child's best interest above all else.

"Above dl, in 'modification cases, as in origind awards of custody, we never

depart from our polestar condgderation: the best interest and welfare of the

child.""
Riley v. Doerner, 677 S0.2d 740, 744 (Miss. 1996) (citing Ash v. Ash, 622 So.2d 1264, 1266

(Miss. 1993) (dting Marascalco v. Marascalco, 445 So.2d 1380, 1382 (Miss. 1984)))

(emphasis added).



q7. In Morrisv. Morris 758 So.2d 1020 (Miss. Ct. App. 1999), the Court of Appeals first
interpreted the dsatutory language of Miss. Code Amn. 8 93-5-24(2), which reads.  “[j]oint
custody may be awarded where irreconcilable differences is the ground for divorce, in the
discretion of the court, upon application of both parents” Miss. Code Ann. 8§ 93-5-24(2)
(emphasis added). This subsection is part of the generd joint custody statute® As we discuss

below, because the dtatute does not define what is meant by “application of both parents” the

® Subsections (1)-(4) read as follows:
(1) Custody shdl be awarded as follows according to the best interests of the child:
(a) Physicd and legd custody to both parents jointly pursuant to subsections (2) through
(7).
(b) Physicd custody to both parents jointly pursuant to subsections (2) through (7) and
legal custody to either parent.
(c) Legd custody to both parents jointly pursuant to subsections (2) through (7) and
physica custody to either parent.
(d) Physicd and legd custody to ether parent.
(e) Upon a finding by the court that both of the parents of the child have abandoned or
deserted such child or that both such parents are mentdly, mordly or otherwise urfit to
rear and train the child the court may award physical and legd custody to:
(1) The person in whose home the child has been living in a wholesome and stable
environment; or
(i) Physicd and legal custody to any other persondeemed by the court to be suitable and
able to provide adequate and proper care and guidance for the child.
In making an order for custody to either parent or to both parents jointly, the court, in its
discretion, may requirethe parentsto submit to the court a plan for the implementation of
the custody order.
(2) Joint custody may be awarded where irreconcilable differences is the ground for
divorce, in the discretion of the court, upon application of both parents.
(3) In other cases, joint custody may be awarded, in the discretion of the court, upon
application of one or both parents.
(4) There shdl be a presumption that joint custody isin the best interest of aminor child
where both parents have agreed to an award of joint custody.

Miss. Code Ann. 8 93-5-24(1),(2),(3),(4).



wording of this statute is susceptible to varying interpretations, particularly in light of the
history and language of § 93-5-2,° the ID divorce statute.
18. A brief historicd summary of the adoption and modifications of the two datutes at issue

in the present case is hdpful.” Prior to the adoption of the ID divorce statute, a party seeking

® This satute Sates in pertinent part:
(2) Divorce fromthe bonds of matrimony may be granted on the ground of irreconcilable
differences, but only upon the joint complaint of the husband and wife or a complaint
where the defendant has been persondly served with process or where the defendant has
entered an appearance by written waiver of process.
(2) If the parties provide by written agreement for the custody and maintenance of any
children of that marriage and for the settlement of any property rightsbetweenthe parties
and the court findsthat such provisons are adequate and sufficient, the agreement may be
incorporated inthe judgment, and such judgment may be modified as other judgmentsfor
divorce.
(3) If the parties are unable to agree upon adequate and sufficent provisons for the
custody and maintenance of any children of that marriage or any property rights between
them, they may consent to adivorce onthe ground of irreconcilable differencesand permit
the court to decide the issues upon which they cannot agree. Such consent must be in
writing, Sgned by both parties persondly, mus state that the parties voluntarily consent to
permit the court to decide suchissues, whichshdl be specificaly set forth in such consent,
and that the parties understand that the decison of the court shdl be a binding and lawful
judgment. Such consent may not be withdrawn by a party without leave of the court after
the court has commenced any proceeding, induding the hearing of any motion or other
meatter pertaining thereto. Thefallure or refusal of ether party to agree asto adequate and
sufficient provisons for the custody and maintenance of any children of that marriage or
any property rights between the parties, or any portion of such issues, or the falure or
refusa of any party to consent to permit the court to decide suchissues, shdl not be used
as evidence, or in any manner, againgt such party. No divorce shdl be granted pursuant
to this subsection until al mattersinvolving custody and maintenance of any child of that
marriage and property rightsbetweenthe parties raised by the pleadings have been elther
adjudicated by the court or agreed upon by the parties and found to be adequate and
aufficient by the court and included in the judgment of divorce. Appedsfrom any orders
and judgments rendered pursuant to this subsection may be had as in other cases in
chancery court only insofar as such orders and judgments relate to issues that the parties
consented to have decided by the court.

Miss. Code Ann. § 93-5-2(1),(2),(3).

" See Dearman v. Dearman, 811 So0.2d 308 (Miss. Ct. App. 2001), for a more complete
discussion of the history of these Satutes.



a divorce was required to prove that he or she deserved the divorce and that the other party was
a faut. The court would then determine custody, property settlement and support issues.
When the ID divorce statute was adopted in 1976, the parties to an ID divorce were required to
agree in writing on all issues, induding custody, property distribution and support, without
court direction, prior to a divorce being granted. Although the ID divorce statute was seen by
many as a mgor step forward in divorce law in Missssippi, the requirement that parties having
“irreconcilable differences’ mugt “agreg” to the mgor quesions of custody, property, and
support, without the court’s help, was seen as unworkable. After the adoption of the ID divorce
datute, we explained its shortcomings:

Today's decison and our recent decison in Marble v. Marble 457 So.2d 1342

(Miss.1984), make apparent, however, that further improvements in our law are

needed. As enlightened and desrable as was the enactment of the Irreconcilable

Differences Act in 1976, the job has not yet been completed. Indeed, these cases

reveal what | regard as a congenital defect in our Irreconcilable Differences

Act--it facilitates, even encourages, financid blackmail.

| speak here of the requirement in the law that, before a divorce may be granted

on grounds of irreconcileble differences, the parties mug have voluntarily

negotiated and entered into an agreement respecting the custody and maintenance
of children as wdl as dl maters touching dimony and the settlement of ther

respective property rights.
Gallaspy v. Gallaspy, 459 So.2d 283, 286-87 (Miss. 1984). See also Wilson v. Wilson, 547
So.2d 803, 805 (Miss. 1989) (“However vidble a theory of freedom of contract in other
contexts, it is an oxymoron in divorce cases”). This Court in Gallaspy encouraged the
Legidaure to add a thirteenth ground, of irreconcilable differences, to the fault-based grounds
for divorce under § 93-5-1, which would be treasted the same as the other twelve, in that the

court would determine custody, property settlement and support issues.  Gallaspy, 459 So.2d

at 288.



T9. In 1983, the Legidature adopted 8§ 93-5-24, the joint custody statute, which ddineated
the types of joint custody avalable and to whom joint custody could be awarded. The language
of subsection (2) tracked the requirement that parties to an ID divorce were required to submit
awritten agreement pertaining to custody.

110. In 1990, the Legidaue finally added subsection (3)® to § 93-5-2, which dlowed the
parties to submit custody and support issues to the court for resolution. To fadlitate the
court’s involvement, the consent “mugt be in writing, sgned by both parties personally, must
dtate that the parties voluntarily consent to permit the court to decide such issues, which shall
be specificdly set forth in such consent, and that the parties understand that the decison of the
court shdl be abinding and lawful judgment. . ..” Miss. Code Ann. § 93-5-2(3).

11. In lignt of timing of the statutes and thar modifications, it is reasonable to conclude that
the “gpplication of both parents’ language was included in 8 955-24(2) due to the prior
exigence of § 93-5-2, requiring a written agreement between parties. Because 8 93-5-2 now
dlows more flexibility with the induson of subsection (3), it follows that this flexibility is
also to be recognized by 8§ 93-5-24(2). That is, the concept of joint application is defined by
§ 93-5-2, not § 93-5-24(2).

f12. The Court of Appeds erred by interpreting 8 93-5-24(2) without reference to 8§ 93-5-2,
because the court undertook no andyds of possble dternate interpretations. In Morris the
parents sought an irreconcilable differences divorce, but were unable to agree to child custody

and support and therefore submitted this and other issues to the chancelor. The chancdlor

8 See footnote 6 for the full language of this subsection.
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awarded joint custody. On appeal, the Court of Appeals reversed. The Court of Appeds entire
andygsof thisissuewas

In the present case the chancdlor failed to follow the specific directive of Miss.

Code Ann. 8§ 93-5-24(2). Under § 93-5-24(2) where a divorce is based upon the

grounds of irreconcilable differences, both parents must agree to joint custody.

Because we find that neither party agreed to nor requested joint custody, we are

compelled to reverse this case and remand for further proceedings.
Morris 758 So.2d at 1021. Without taking into condderation the ID divorce datute, or the
legidaive and case law directives requiring that custody decisons must be made in the best
interest of the child, the court did not properly view the intended meaning of 8 93-5-24(2). The
Court of Appedls interpretation requiring the parties to jointly request joint custody is contrary
to the 1990 subsection (3) amendment to 8§ 93-5-2. It is logicd and reasonable that “application
of both parties’ exiss when both parties consent to alowing the court to determine custody.
The fact that the parties request that the court determine which parent is to receive “primary
custody” does not dter this The parties are alowing the court to determine what form of
custody is in the best interest of the child. If joint custody is determined to be in the best
interest of the child usng court-specified factors, i.e, the Albright factors, the parties should
not be able to prohibit this by the wording of the consent. It would be the same if the parties
requested that the court determine which party will receive “dl maital assets” The chancellor
has the responshility to determine how to best didribute the assets according to court-
specified factors (the Ferguson factors) and must not be bound by the wording of the consent
to award adl marital assets to one party.

13. To be sure, unless the parents are capable of sharing joint custody cooperatively, itis

incumbent upon a chancellor not to award joint custody. This is for the chancellor to determine



as he or she is in the best podtion to evaduae the credibility, sincerity, capabilities and
intentions of the parties. The chancdlor in the present case determined that because the parents
had been shaing joint legd and physcd custody snce ther separation, on ther own initidive,
that there was a proven willingness from both parties to cooperate. And since she had
determined that the child needed what both parents were giving and willing to give, it would be
in the child' s best interest to continue this way.

14. There is dso a problem interpreting 8 93-5-24(2) due to the definition of “joint custody”
in Miss. Code Ann. § 93-5-24(5).° A chancdlor could award joint lega custody to both parents,
but award primary physca custody to one parent, and libera vidtation to another parent, and
this would not be “joint custody” as defined by the statute, and would not trigger 8§ 93-5-24(2).
If the same legd and physical arrangement were labeled “joint custody,” 8§ 93-5-24(2) would

goply. This anomay was dedt with in Dearman v. Dearman, 811 So.2d 308 (Miss. Ct. App.

2001). In that case, the Court of Appeds affirmed the chancellor's grant of joint lega and joint

° This statute states in pertinent part:

(&) For the purposes of this section, "joint custody" meansjoint physcd physicd
and legal custody. . ..

(c) For the purposes of this section, "joint physica custody™ meansthat each of the
parents shal have significant periods of physica custody. Joint physical custody shdl be
shared by the parents in such away 0 as to assure a child of frequent and continuing
contact with both parents. . . .

(e) For the purposes of this section, "joint legd custody” means that the parentsor
parties share the decision-making rights, theresponsbilities and the authority relating to the
hedth, education and welfare of a child. An award of joint legd custody obligates the
partiesto exchange information concerning the hedlth, education and welfare of the minor
child, and to confer with one another in the exercise of decison-making rights,
respongibilities and authority.

Miss. Code Ann. § 93-5-24(5).
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physica custody to parents who both sought sole custody after an ID divorce® As in the
present case, the parents consented to the court making the decision concerning custody. The
Court of Appeds dated that, based on Morris joint custody could not be awarded, but then
hinged its affirmance on the rationde that the court actudly awarded primary custody to the
father with liberd vigtation to the mother, but midabded it as “joint custody.” The Legidature
may desire to correct this anomaly.

115. We hadd that when parties consent in writing to the court's determination of custody,
they are consenting and agreeing to that determinaion and this meets the statutory directive of
“joint gpplication” in 8 93-5-24(2). This is the only interpretation that conforms to the primary
directive of 8§ 93-5-24(1) that “custody shal be awarded as follows according to the best
interests of the child.” It is the chancdlor who must determine what is in the best interest of
the child, and it is the chancelor who determines the level of commitment parents have to
sharing joint custody.

CONCLUSION

116. This isue is one of firs impresson for this Court. It is clear that the courts and the
Legidaure look to the best interet of the child as the paramount concern in custody
determinations.  Additiondly, because the phrase “joint gpplication” has not been defined, it is
open to interpretation. When parties to an ID divorce request the court to make a custody
determination, it is this Court's interpretation thet this is a joint application in keeping with
section 93-5-24(2). It is the chancelor's responshility to ensure that the parents are capable

of cooperating in ajoint custody arrangemen.

0 ntheinitia divorce proceeding, the paternal grandparents were awarded custody.
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17. For these reasons, we reverse the judgment of the Court of Appeds and affirm thetrid
court’s judgment and finding that the chancdlor may award joint custody in an ID divorce, when
the parties request the court to determine custody.

118. THE JUDGMENT OF THE COURT OF APPEALS IS REVERSED; THE
JUDGMENT OF THE ALCORN COUNTY CHANCERY COURT ISAFFIRMED.

SMITH, CJ., WALLER, P.J., EASLEY, CARLSON, GRAVES, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ, J., NOT PARTICIPATING.
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