IN THE SUPREME COURT OF MISSISSIPPI

NO. 2004-CA-00577-SCT

CITY OF STARKVILLE

V.

4-COUNTY ELECTRIC POWER ASSOCIATION

DATE OF JUDGMENT: 09/20/2002

TRIAL JUDGE: HON. ROBERT L. LANCASTER

COURT FROM WHICH APPEALED: OKTIBBEHA COUNTY CHANCERY COURT
ATTORNEY S FOR APPELLANT: MARC DARREN AMOS

DEWITT T. HICKS, JR.
WILLIAM DEAN STARK

ATTORNEY S FOR APPELLEE: DAVID L. SANDERS

JEFFREY JOHNSON TURNAGE
NATURE OF THE CASE: CIVIL - OTHER
DISPOSITION: AFFIRMED - 03/24/2005

MOTION FOR REHEARING FILED:
MANDATE ISSUED:

BEFORE WALLER, P.J.,EASLEY AND CARL SON, JJ.

CARLSON, JUSTICE, FOR THE COURT:
1. The City of Starkville has appedled the Oktibbeha County Chancery Court’s entry of a
find judgment dismissng its complant with pregudice. En route to granting summary
judgment in favor of 4-County Electric Power Association, the chancellor ruled, inter dia, that
the City's right to purchese the power company’s didribution faciliies and service rights
created under a 1963 Service Area Agreement was non-existent due to the City's falure to

seasonably petition the Missssppi Public Service Commission for approva of its contract,



thus rendering the contract unenforcesble. Finding the chancellor's dismissd to be consistent
with well established law, we affirm.
FACTSAND PROCEEDINGSIN THE TRIAL COURT

12. In 1934, the Misssippi Legidature passed the Municipdly Owned Utilities Act, which
gave our states municipdities autonomous control over the operation and improvement of
thar individud public utility syssems. Accordingly, an era began whereby municipdities were
given the exdudve power to ether provide eectricd service themsdlves or, in the dterndive,
designate who would provide the city with service. 1934 Miss. Laws ch. 317 (now codified in
Miss. Code Ann. 88 21-27-11 et seg. (1972)). In utilizing the 1934 utilities act, municipdities
routindy extended franchise agreements to third-party providers, thus grating them the use
of the streets, dleys and public ground. Miss. Code Ann. § 21-13-3 (1972). Typical of the era,
the dtizens of the regpective municipdities ultimately governed the qudity of ther own
sarvice as ordinances granting franchises were generdly required to be approved by a mgority
of the qudified dectors of each municipdity. Id.

113. In furtherance of municipd autonomy, the Missssippi Legidature passed The
Municipa Electric Plant Law of 1936 (now codified in Miss. Code Ann. 88 77-5-401 et seq.
(1972)), which authorized muniapdities to acquire, operate, and maintain electric plants
within or without the corporate limits, without any redriction or limitation of other laws, and
to provide dectric power and energy to consumers. Importantly, this law conferred upon the
municipdities the unique power of eminett doman in order to implement the purposes of the

statute. Miss. Code Ann. § 77-5-441 (1972).



14. In 1956, the Misssippi Legidaiure enacted the Public Utilities Act. 1956 Miss. Laws
ch. 372, 88 1-40 (1956), codified in Miss. Code Ann. 88 77-3-1, et seq. The 1956 Public
Utilities Act empowered the Missssppi Public Service Commisson (“MPSC’) with the
exdusve authority to regulate public utilities in designated non-corporate aress. This Act
likewise empowered the MPSC with the authority to issue cetificates of public convenience
and necessty. Additiondly, the 1956 Act “grandfathered in” dl existing utility service being
provided according to the franchise agreements and conferred administrative power to the
MPSC over dl such future agreements. Also, under the 1956 Act dl utilities seeking a
franchise, whether corporate or non-corporate, were required to obtain a certificate of public
convenience and necessity from the MPSC. However, while the Act crested new
adminigraive powers in the MPSC, this power was exclusive of the state’'s municipdities. In
this regard, municipaities expressy retaned the power to acquire, purchase, negotiate or
condemn the facilities of any utility desring to serve within their corporate limits 1956 Miss.
Laws ch. 372 § 5(e), codified at § 77-3-17.

5. On December 31, 1963, the City of Starkville (Starkville) and 4-County Electric Power
Association (4-County) entered into a service area agreement (1963 Agreement). Consgtent
with the 1956 Public Utilities Act, the 1963 Agreement guaranteed efficient continued utility
savice to the locad polity if Stakville subsequently decided to annex territory which was
within 4-County’s designated service area.  The 1963 Agreement was contingent upon the right
of munidpdities to annex land which was certificated by the MPSC, and the Agreement

provided that if Starkville exercised its rigt to incude territory currently in the 4-County



sarvice area via its power of eminent domain, then, in lieu of condemnation proceedings’
Sarkville could ether grant 4-County a no-cost twenty-year franchise to continue operating
within the nemy annexed area or effectuate an outrignt purchase of both 4-County’s
digribution fadlities and its service rights.  The relevant provisons of the 1963 Agreement
Stated:

In the event Municipdity a any time or from time to time changes the location
of its corporate boundaries in such manner as to enclose within said boundaries
an area of sarvice, didribution fadlities and/or consumers of Cooperative,
Municipdity dhdl, within one-hundred twenty (120) days &fter annexation
becomes effective, dect ether to (a) grant Cooperative a franchise without cost
to serve al present and future eectric consumers within said annexed area for
a period of twerty (20) years or (b) buy al of Cooperative's service rights and
the associated didribution facilities within the annexed aea, with such
exceptions as may be agreed upon by the parties. If Munidpdity elects to buy,
it shdl be obligated to purchase, and Cooperative shdl be obligated to sdll to
Municipdity, sad service rights and facilities a a far vaue determined as
hereinafter provided.

The 1963 Agreement further provided:

[1ln order to avoid wasteful duplication of faclities and uneconomic service to
ultimate consumers, Municipdity and Cooperative desre to edablish clearly
defined arangements and procedures which will permit continued service to
ther respective present consumers and the future expanson of Municipdity’s
eectric didribution fadlities and service in areas which in the future may be
included by annexation within its corporate boundaries......

Additionaly, both Starkville and 4-County acknowledged the role of the MPSC:
The parties hereto mutually agree to cooperate in petitioning for and in securing

such approval of this agreement by the Missssippi Public Service Commission
asisor may hereafter be required by law.

'Under the then-applicable Public Utilities Act of 1956, municipdities could take by condemnation
a cooperative's poles, power lines, equipment and rights to distribute electricity within the boundaries of the
annexed area.



(Emphasis added).

T6. The procedure required by the 1956 Public Utilities Act remained largely intact for
over 30 years, however, in 1987 the Missssppi Legidature sgnificantly revised the 1956 Act
(2987 Amendments). The focus of the 1987 Amendments was on three statutes — Miss. Code
Ann. 88 77-3-13, -17, & -21 (Senate Bill 2840, ch. 353). These 1987 Amendments conferred
further adminigrative authority upon the MPSC, induding the power of approva over any
determination made concerning the certificated utilites  While a municipaity retained the
authority to regulate within its borders, its eminent domain powers were severdly curtailed.?
17. On November 7, 1994, 4-County provided Starkville with notice that it no longer
congdered the parties 1963 Agreement valid. Specificaly, 4-County informed Starkville that
pursuant to the Legidaures 1987 Amendments to the 1956 Public Utilities Act, performance
under the parties contract had become impossible Two and one-hdf months later, Starkville,
on January 27, 1995, annexed agpproximately 1.72 miles of 4-County’s certificated service area
and informed 4-County that, pursuant to the 1963 Agreement, it intended to exercise its option
to purchase 4-County’s service rights and associated didribution fedlities located in the newly
anexed area.  When 4-County subsequently refused to voluntarily sl its rights and property
in the certificated area, Starkville commenced suit in the Chancery Court of Oktibbeha County
via its filing of a complant for specific peformance, declaratory and injunctive relief and

damages. In due course, the chancery court granted 4-County’s motion for summary

AVe reviewed the 1987 Amendments in Cities of Oxford v. N.E. Miss. Elec. Power Assn, 704 So.
2d 59 (Miss. 1997), and determined that their restrictions on a municipality’s power of eminent domain was
constitutional.



judgment, and en route to the grat of summary judgment, the chancdlor consdered the
Legidaure's 1987 Amendments and reasoned that the amendments rendered the parties 1963
Agreement unenforcesble as it was now unlawful to purchase a cetificae of public
convenience and necessity without MPSC gpproval.

118. On January 10, 2002, this Court reversed the chancery court’s grant of summay
judgment, finding that, notwithdanding the 1987 Amendments, the 1963 Agreement between
Sakville and 4-County was vdid and enforcegble “within the bounds of the regulatory powers
of the Public Service Commisson.” City of Starkville v. 4-County Elec. Power Ass'n, 819
So0.2d 1216, 1218 (Miss. 2002) Starkville 1). We interpreted the 1987 Amendments as not
specificdly voiding agreements to sdll such as the one existing between Starkville and 4-
County. We dso dated that “[i]f the legidature wishes to invaidate existing contracts between
entities ddivering public utilities, it should say so planly,” and we likewise recognized that
this determination was directly within the purview of the Legidaiure as “[tlhe Legidaure is
the foremost expositor of public policy.” 1d. at 1221.

T0. Within gpproximately three weeks after we handed down our decision in Starkvillel,
Representative Tyrone Ellis® introduced a hill to amend Miss. Code Ann. § 77-3-13, with the

stated purpose beng to daify the legidative intent in passng the 1987 amendments to the

SRepresentative Hlis resides in Starkville and represents District 38, comprised of parts of the
Counties of Clay, Lowndes, Noxubee and Oktibbeha.



1956 Public Utilities Act. House Bill 997 was passed on March 4, 2002 (2002 Miss. Laws,
ch. 303, 88 1-2 (2002 Amendments).*

910.  Upon remand to the chancery court, 4-County, not surprisngly, again filed a motion for
summay judgment, this time undergirding its motion with the Legidature's 2002
Amendments.  In its motion, 4-County asserted inter dia that Starkville falled to comply with
the 2002 Amendments and neither petitioned the MPSC nor demonstrated 4-County’s failure
to render “reasonably adequate serviceg’ to its members in the certificated areas. See Miss.
Code Ann. 8§ 77-3-21. Starkville responded by inter dia challenging the condtitutiondity of the
new legidation and seeking a transfer of the case to the Circuit Court of Oktibbeha County for
a jury trial in order to determine compensatory as wdl as punitive damages due to 4-County’s
intentiona breach of the parties’ 1963 Agreement.®

11. On September 23, 2002, the chancdlor denied Starkville's motion to transfer to drcuit
court and granted partid summary judgment in favor of 4-County. See Miss. R. Civ. P. 56 (d).

En route to its grant of patid summary judgment, the chancelor andyzed and followed our

“The full titte of House Bill 997 was “AN ACT TO AMEND SECTION 77-3-13, M1SSI SSIPPI
CODE OF 1972, TO CLARIFY THAT MUNICIPAL UTILITIES ARE NOT REQUIRED TO OBTAIN
A CERTIFICATE OF CONVENIENCE AND NECESSITY FOR OPERATING WITHIN ONE MILE
OF THE CORPORATE LIMITS AND THAT MUNICIPAL UTILITIES MAY NOT OPERATE IN
AREAS CERTIFICATED TO ANOTHER UTILITY, AND TO CLARIFY THE PROCEDURE FOR
THE ACQUISITION OF CERTAIN UTILITY PROPERTY WITHIN MUNICIPALLY ANNEXED
AREAS, AND FOR RELATED PURPOSES.” This act took effect from and after its date of passage,
which was March 4, 2002. It isinteresting to note that this was only four days after our denial of 4-County’s

motion for rehearing in Starkville 1.

°As will be discussed later in this opinion, in chalenging the constitutionality of H. B. 997, Starkville
faled to give proper notice to the Attorney General of the State of Mississippi. See Miss. R. Civ. P. 24(d).
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decison in Starkville | as well as H. B. 997, and found that the 1963 Agreement could only
be enforceable if approved by the MPSC pursuant to the 1987 Amendments as clarified by H.
B. 997. The chancdlor on the same day entered his partid summary judgment consstent with
his opinion, which partid summary judgment stated in part:

It is ordered and adjudged that [4-County] is awarded a partidl summary judgment

agang [Sarkville] dedaing the parties written agreement of December 31,

1963, is unenforcesble unless the Public Service Commisson shal approve the

sde under sad agreement of that portion of [4-County’s] rights and properties

located within the portion of [Starkville] which was annexed into the said

municipdity in 1994. It is further ordered and adjudged that this cause be and

it is hereby stayed until the parties have received a ruling by the Public Service

Commission on the validity of the proposed sale under the said agreement.
Instead of heeding the chancdlor's order, Starkville chose to file with the chancery court a
motion for certification for an interlocutory appeal to this Court. On October 22, 2002, the
chancdlor denied M.R.AA.P. 5 cetification for an interlocutory appeal, and by order dated
January 15, 2003 and filed with the Oktibbeha County Chancery Clerk on January 22, 2003,
athreejudtice pand of this Court denied Starkvill€ s petition for an interlocutory appedl.
12. Seventy days dfter recaving notice of this Court's denid of its request foran
interlocutory apped; 191 days after the chancdlor's grant of partiad summary judgment; and,
ingead of heeding the chancdlor’'s directive and petitioning the MPSC for approva of the sde
of the 1994 annexed area under the 1963 Agreement, Starkville chose instead to file with the
chancery court a motion for the chancelor to reconsider his September 23, 2002, order

granting patiad summay judgment. On May 20, 2003, the chancellor by order denied

Starkville s maotion to reconsider.



113. On Augus 7, 2003, the chancery court sua sponte entered an order converting the
patid summary judgment into a find summary judgment inesmuch as Starkville, after the lapse
of a reasonable amount of time, faled to petition the MPSC for approva of the sde of the
1994 annexed area condgtent with the provisons of the 1963 Agreement. Starkville's apped
to this Court followed.
14. Both parties set out the appropriate assgnments of error udng different phraseology
and address these assgnments of error in different order. However, we will restate and reorder
these assgnments of error for the sake of clarity.
DISCUSSION

WHETHER THE CHANCERY COURT ERRED IN FAILING TO

TRANSFER THIS CASE TO THE CIRCUIT COURT OF

OKTIBBEHA COUNTY, MISSISSI PPI.
115. The cases are legion where we have stated that the issue of jurisdiction is a question of
lawv which we mug review gpplying a de novo standard. Trustmark Nat'l Bank v. Johnson,
865 So.2d 1148, 1150 (Miss. 2004) (dting Briggs & Stratton Corp. v. Smith, 854 So.2d
1045, 1048 (Miss. 2003); Rogersv. Eaves, 812 So.2d 208, 211 (Miss. 2002)).
116. Sakville asserts that this it has now become badcdly a breach of contract it
wherein Starkville seeks to recover compensatory and punitive damages from 4-County for its
falure to comply with the terms of the 1963 Agreement. |In addressing this issue, we look first
to Sarkvilles Complant for Specific Peformance, Declaratory and Injunctive Reief, and
Damages, which Sarkville itsdf chose to file in chancery court (not circuit court), on April

7, 1995, thus commencing this protracted litigation. The prayer contained in this complaint
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sought relief via the chancery court's (1) declaing that the 1963 Agreement was vdid and
enforcesble as between the parties; (2) ordering that 4-County gpecificdly perform its
obligations under the 1963 Agreement by way of a good faith negotiation with Starkville for
its purchase of 4-County’s didribution and service rights within the newly annexed area; (3)
issuing a temporay and permanent injunction thus enjoining 4-County from extending its
digribution fadlities in the newly annexed area; (4) finding that 4-County willfully and
wrongfully breached the 1963 Agreement (thus entitling Starkville to a recovery of actua and
punitive damages); and, (5) awarding “such other general and special relief as may be proper
in the premises.”

17. In its order denying Starkvilleés motion to transfer this case to circuit court, the
chancdlor stated that “[s|ubject maiter jurisdiction is determined from the dlegations of the

complant. The complaint seeks specific performance of a contract which is an equitable

118. In Trustmark, we hdd that the drcuit court erred in denying a motion to transfer to
chancery court. In so doing, we readily acknowledged that most of our recently decided cases
on the issue of transfer involved the question of whether a case commenced in chancery court

should have been transferred to circuit court. 865 So.2d at 1152 (citing Briggs & Stratton
Corp.; City of Ridgeland v. Fowler, 846 So.2d 210 (Miss. 2003); United States Fid. & Guar.
Co. v. Estate of Francis, 825 So.2d 38 (Miss. 2002)). We noted in Trustmark that the crcuit

court complaint, while asserting daims of negligence, breach of contract, breach of fiduciary
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duty and gross negligence, actudly focused on the administration of a trust which had been
under “the exdudve jurisdiction of the [chancery court] and has been since its inception.” Id.
at 1151. Welikewise stated in Trustmark:

The Plantiffs counter that they seek legd action rather than equitable remedies
and that subject matter jurisdiction is proper in the circuit court; however, the
Pantiffs concede that when determining the true nature of the clam, one must
look at the substance, and not the form, of the dam in order to determine
whether the dam is legd or equitable[®] Briggs & Stratton Corp. v. Smith,
854 So.2d at 1049; Tillotson v. Anders, 551 So.2d 212, 214 (Miss. 1989);
Thompson v. First Miss. Nat’'| Bank, 427 So.2d 973, 976 (Miss. 1983);
Dixie Nat'l Life Ins. Co. v. Allison, 372 So.2d 1081, 1085 (Miss. 1979). As
Trusmark correctly asserts, “[d|lthough, the Hantiffs employ the language of
negligegnce and legd remedy, the fundamentd substance of their dam is
testamentary and equitable.”
865 So.2d at 1151.
119. When we review Sarkvilles complaint in today’'s case, we can state with confidence
that the rdief sought on soecific performance of a contract is typicdly the type of relief to be
considered by our chancdlors gtting as a court of equity. Additiondly, Starkville presumably
made a knowing and conscious decison to commence this litigation in chancery court (as
opposed to circut court) when it filed its complaint in 1995. This case has been litigated in
chancery court, appealed to this Court, and relitigated in chancery court. As we stated in
Rogers, because the chancery court had dready heard extensive litigation in the case, it was

catanly in the best podtion to hear and resolve the relevant issues in the related case which

had been commenced. 812 So.2d at 211-12. In fact, in today’s case, the same chancdlor has

5This is exactly what the chancellor in today’s case did in addressing the jurisdictional issue when he
stated that the issue had to be resolved by reviewing “the allegations of the complaint.”
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been involved with the litigation of this case since its inception in 1995. Who was in a better
postion to farly and correctly decide the issues in this case than the learned chancellor who
had presded over dl the proceedings in this case from the very beginning? Trustmark, 865
So.2d at 1151.

920. Thus, for the reasons stated, we find that the chancellor quite appropriately denied
Starkvilles motion to transfer this case to the Circuit Court of Oktibbeha County. Inasmuch
as we have determined that the Chancery Court of Oktibbeha County had jurisdiction to hear
and decide this case, we now turn to the remaining issues.

. WHETHER THE CHANCERY COURT ERRED IN GRANTING
SUMMARY JUDGMENT IN FAVOR OF 4-COUNTY.

21. Jugt as in conddering the issue of juridiction, our standard of review in consdering
a trid court’'s grant of summary judgment is de novo. Miller v. Meeks, 762 So.2d 302, 304
(Miss. 2000) (dting Short v. Columbus Rubber & Gasket Co., 535 So.2d 61, 63 (Miss.
1988)). Accordingly, this Court must employ a factua review tantamount to that of the trid
court when considering evidentiary matters in the record. Aetna Cas. & Sur. Co. v. Berry, 669
So.2d 56, 70 (Miss. 1996). By design, the grant of summary judgment is governed by a high
sandard and requires that “the pleadings, depodtions, answers to interrogatories and
admissons on file, together with the affidavits if any, show tha there is no genuine issue as
to any maerid fact and that the moving party is entitled to judgment as a maiter of law.” Miss.

R. Civ. P. 56(c).
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922. In daming error in the chancdlor's grant of 4-County’s motion for summary judgment,
Sarkville raises severd additiond errors committed by the chancellor en route to his grant of
summary judgment. We will separately discuss these assertions of error.

A. Whether the chancellor erred in finding that Starkville lacked
standing to challenge the constitutionality of House Bill 997.

7123. On the isue of Starkvilleés sanding to attack the constitutionality of H. B. 997, the
chancdllor, in his opinion granting partid summary judgment, stated:
The City of Starkville is a palitica subdivision of the State. It is created by the
State and exigts through the action of the State. All rights and powers possessed
by the City are a the discretion of the State by grant of statute. Therefore as
hdd in the Oxford case, a city cannot attack the condtitutionality of State
legidation on grounds that its own rights have been impaired. [Starkville] has no
danding to raise an issue of unconditutiondity of the immediste statute.  The
satute is presumed conditutiona and can only be declared unconditutiona if
shown to be so beyond a reasonable doubt. As this lack of sanding by
[Starkvilleg] disposes of its chdlenge to H. B. 997, the conditutiondity of the
statute need not be reached.
924. The “Oxford case” to which the chancdlor referred in his opinion is our decisionin

Cities of Oxford v. N. E. Miss. Elec. Power Ass'n, 704 So.2d 59 (Miss. 1997). In Oxford,
twelve municpdities commenced a declaratory judgment action in drcuit court seeking to
have the 1987 Amendments declared unconditutional. Id. at 61. The munidpalities in Oxford
conceded the right of the Legidaure to take away the municipaities eminent domain power,
but asserted that the 1987 Amendments unconditutiondly placed in the hands of private
corporations (i.e., power companies) “the ability to prevent [the municipdities] exercise of
the power of eminent doman.” Id. a 66. In affirming the circuit court's grant of summary

judgment in favor of the utilities and againgt the municipdities, we sated:
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The municipdities have no inherent power or rigt of eminet domain. The
municipdities have asserted that the defendant-utilities have some sort of “veto”
power over the municipdities eminent doman power. The 1987 Amendments
provide a procedure which the municipdities must follow before condemning
the land sarvice areas and fadilities of the defendant-utilities.  Surdy the
Legidature which may grant or deny the power of eminent doman to a
municipdity may aso establish a procedure or method by which it may be void.

Id. at 67.

925. However, with dl deference to the chancdlor and the parties in the case sub judice, the
issue here is not one of danding (just as it was not the issue in Oxford). If it were, then as
correctly asserted in its brief, Starkville would prevall on the danding issue.  In City of
Belmont v. Miss. State Tax Comm’n, 860 So.2d 289 (Miss. 2003), twenty municipaities

commenced a declaratory judgment action agang the Missssppi State Tax Commission
(MSTC), in an €ffort to have the MSTC judicidly mandated to divert state sales tax funds to

the munidpalities 1d. a 291-92. In Belmont, rdying on our decison in Harrison County
v. City of Gulfport, 557 So.2d 780 (Miss. 1990), we set out our generd rule on standing:

Paties may sue or intavene where they assat a colorable
interest in the subject matter of the litigation or experience an
adverse effect from the conduct of the defendant, see Dye v. State
ex rel. Hale 507 So.2d 332, 338 (Miss. 1987); Frazer v. State
of Mississippi, 504 So.2d 675, 691-92 (Miss. 1987); Belhaven
I mprovement Association, Inc. v. City of Jackson, 507 So.2d 41,
45-47 (Miss. 1987), or as otherwise authorized by law, see, e.g.,
Canton Farm Equipment v. Richardson, 501 So.2d 1098, 1105-
09 (Miss. 1987); City of Pascagoula v. Scheffler, 487 So.2d
196, 198 (Miss. 1986).

Harrison County v. City of Gulfport, 557 So.2d 780, 782 (Miss. 1990).

kkhkkkkkkhkkkk*k
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Because the Municipdities have a colorable interest in the subject matter of this
litigetion, we find the tria court erred in dismissng this suit on the grounds that
the Municipdities lacked standing.
860 So.2d at 296-97.
7126. Clearly, Starkville had ganding to chdlenge the conditutionality of H. B. 997, intha
Sakville (1) had a colorable interest in the subject matter of the litigation and (2) experienced
an adverse effect from the conduct of 4-County.  Thus we find the chancdlor erred in his
findng that Starkville lacked sanding to chdlenge the constitutionality of H. B. 997; however,
such finding of error hardly endstheinquiry.
927. Notwithsanding a finding of Starkville's lack of standing to chalenge H. B. 997, the
chancdlor dill proceeded to address the bill's conditutiondity. The record clearly reveds
that Starkville was not in any way hampered in fully presenting its case before the chancellor
because of the chancelor's finding of lack of standing. Thus, the chancdlor's error in this
regard is harmless beyond any doubt. See Guar. Nat’'|l Ins. Co. v. Pittman, 501 So.2d 377, 386
(Miss. 1987).
B. Whether the chancellor erred in finding that performance under
the parties 1963 service area agreement requires specific approval
from the Mississippi Public Service Commisson in accord with
the Legidature s 1987 and 2002 Amendments.
728. At the heart of this ongoing litigetion is the effect that the 1987 and 2002 Amendments
has on the parties ability to legdly perform under their 1963 service area agreement. In 2002,

this same question was before this Court, and we concluded that the parties contract was valid

and enforcesble within the bounds of the regulatory powers conferred upon the MPSC.
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Starkville 1, 819 So.2d a 1218. In so holding, we invited the Legidature to act. “If the
Legidature wishes to invdidate exising contracts between entities deivering public utilities,
it should say so plainly” inasmuch as “[tlhe Legidaure is the foremost expostor of public
policy.” Id. a 1221. Opting not to &firm the chancdlor's grant of summary judgment and
dismiss this litigation, we remanded the case back to the chancery court dating, “[i]f public
policy now dictates that these contracts be voided, it is for the Legidature, not this Court, to
say s0.” 1d. In short order, the Missssippi Legidature responded to our invitation and within
days of our decision in Starkville | passed H. B. 997. We quote below from Miss. Code Ann.

§ 77-3-13(3), with the drikeouts and underline indicating the revisons to the last two
sentences of subsection (3) based on the passage of H. B. 997:

Provided;, However, nothing in this section shdl be construed as requiring such
cetificate for a munidpaly owned plant, project or development, route, line or
system or extenson thereof in areas within one (1) mile of the corporate
boundaries which are not cetificated to another utility, and nothing in this
chapter or other provison of law dhdl be construed as dlowing a municipaly
owned plant, project or development, route, line or system or extension thereof
in_areas certificated to another utility. Provided—further; No cetificate dhdl be
required for extensons or additions within the corporate limits of a
municipdity being served by the holder of a certificate of convenience and
necessity.["]

The man revisons to Miss. Code Ann. § 77-3-13 resulted in the addition of a new paragraph.
Thus, pursuant to H. B. 997, the then-existing subsection (7) became subsection (8), and the

new subsection (7) provided:

"The underlined language represents the language added to Miss. Code Ann. § 77-3-13(3) by H.B.
997.
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(7) Before the acquistion pursuant to any negotiated purchase agreement
entered into before 1987, by any public agency, authority, didrict, state or other
agency, inditution or politicd subdivison thereof, of any certificate of public
convenience and necessty or portion thereof, service areas or portion thereof,
or operating rights or portion thereof, issued or granted by the commisson
pursuant to this section and/or the fadlities or other properties and eguipment
of the utility providing service therein of any regulated utility defined in Section
77-3-3(d)(1), the commisson firs shdl determine that such service areq,
cettificate of public convenience and necessty, or operaing right, or portions
thereof, shall be cancelled as provided in Section 77-3-21.
Miss. Code Ann. § 77-3-13(7); Laws, 2002, ch. 303, 8§ 1, eff. from and after passage (approved
Mar. 4, 2002).
729. Based on this new satutory guidance, we now revist the parties 1963 Agreement and
evduate the effect that current procedura requirements, origindly promulgated in 1987 and
carified in 2002, have on the parties ability to perform their contract.
130. From thar inception, public utliies have garnered much attention from our Sate
government.  Accordingly, their important function places utility companies squardly in the
public eye and intermittently subject to legidative prerogative. It is no doubt important for
legidators to insure adequate service to ther condituents and therefore important that they
stay abreast of the activities of their condituents utility providers. In 1987, the Legidature
decided to reassess the procedure by which it guaranteed reasonably adequate service to our
ctizenry, and accordingly, amended Miss. Code Ann. 88 77-3-13, -17 & 21, by passing Senate
Bill No. 2840, Laws, 1987, ch. 353, § 1.
131.  With the passage of the 1987 Amendments, the Legidature sought to assure continued

adequacy of utility services to the citizens of this dtate, and in particular to the customers and
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consumers of regulated public utilities. To do this, the Legidature conferred plenary authority
upon the MPSC over the inhabitants and consumers of those service areas which had been
included in cetificates of public convenience and necessty and over the operating rights
granted theren. Id. In amending Section 77-3-13, the 1987 Legidature added paragraph (6):

(6) Prior to acquistion pursuant to Section 77-3-17, Mississippi Code of 1972,
or other provisons of law, by any public agency, authority, district, state or
other agency, inditution or politicd subdivison thereof, of any certificate of
public convenience and necessity or portion thereof, service areas or portion
thereof, or operating rights or portion thereof, issued or granted by the
commisson pursuant to the provisons of this Section 77-3-13 and/or the
faclliies or other propetties and equipment of the utility providing service
theren; of any regulated utility as defined in Section 73-3-3(d)(i),(ii) and (iii),
Missssippi Code of 1972, the commisson shal first determine if such service
area, cetificae of public convenience and necessity or operating right, or
portions thereof, should be cancdled as provided in Section 77-3-21,
Mississippi Code of 1972.

Miss. Code Ann. 8 77-3-13 (1972) (see dso Senate Bill No. 2840, 1987 Miss. Laws ch. 353,
§1).
132.  Section 77-3-21 provides for adequacy hearings and when read in pari materiawith
Section 77-3-17, works to curtal a municpdities ability to exercise eminent doman over
public utilites holding certificates of public convenience and necessity.  Additionaly, Section
77-3-21 providesin pertinent part:

Prior to any municdpdity exercisng the power of eminet doman as provided

in Section 77-3-17, the commisson ddl determine that the certificate of

public convenience and necessity granted to the utility pursuant to Section 77-3-

13 for the service area wherein such facilities are located, shal be cancelled as

provided in this section.

Miss. Code Ann. § 77-3-21 (1972) (see also S. B. No. 2840, 1987 Miss. Laws ch. 353, § 1).
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133. The fird paragraph of section 77-3-21 expressly sets out the procedure by whicha
certificate of public convenience and necessity is cancelled:
The commission may, after hearing had upon due notice, make such findings as
may be supported by proof as to whether any utility holding a certificate under
the provigons of this aticle is rendering reasonably adequate service in any area
covered by such utility's certificate. In the event the commisson finds that such
utility is not rendering reasonably adequate service the commisson may enter
an order specifying in what particulars such utility has faled to render
reasonably adequate service and order that such falure be corrected within a
reasonable time, such time to be fixed in such order. If the utility so ordered to
correct such a falure fals to comply with such order of the commisson and the
commisson finds tha cancdlation of its certificate would be in the best
interest of the consuming public served by the holder of the certificate, its
cetificate for the area affected may be revoked and cancelled by the
commisson.
Miss. Code Ann. § 77-3-21 (1972).
134. It appears that the 1987 Amendments were initiated by the Legidature not only to
reform prevaling procedures which had ether been reinforced by or implemented under the
1956 Public Utilities Act, but aso to dreamline diverse authority into a Sngle adminidrative
body which could ultimady guarantee “reasonably adequate service” to consumers in
certtificated aress.  Accordingly, the amendments consolidated the authority and power
formerly indituted in the plurdity of the stat€’'s municipaities and conferred such authority
directly upon the MPSC. We first acknowledged the impact of the 1987 Amendments in City
of Clarksdale v. Miss. Power & Light Co., 556 So. 2d 1056 (Miss. 1990), where we stated
that “prior to a munidpdity exercisng the power of eminent doman againg a utility the
certificate of public convenience and necessity held by the utility had to be cancelled by the
[MPSC].” Id. a 1057. In Oxford, we agan considered the amendments and stated, “[t]he 1987
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Amendments provide a procedure which the municipdities must follow before condemning
the land service areas and fadlities of the defendant-utilities” 704 So.2d at 67. “[PJrior to any
condemnation as provided for under the Miss. Code Ann. § 77-3-17, the [M]PSC must first
determine that the certificated utility is not providing reasonably adequate service in the area
in quesion and that the utility's certificate of public convenience and necessty should be
canceled as provided in Miss. Code Ann. Section 77-3-21." Id. a 64. The implict intent of
the 1987 Amendments was to provide infrastructure and centraize the authority regulating
properly certificated utility providers and to obviate ad hoc agreements predicated on a
municipdities perceived unfettered right of condemnation and eminent doman. To this end,
we can sy conclude that the 1987 Amendments were enacted in an attempt to assure
efident, economic and uninterrupted service to this state€'s consuming public.  In 2002, we
recognized this and noted:

For many years, eminent domain in these premises, unfettered by any reference

to the Public Service Commisson, was in fact the public policy. This contract

and perhaps others were entered into during that period. If public policy now
dictates that these contracts be voided, it is for the Legidature, not this Court,

to say so.
Starkville I, 819 So. 2d at 1221. Today, we recognize that the Legidature has clearly stated
that it is no longer this State’'s public policy for our municipdities to have unfettered eminent
domain power and that municipalities thus can no longer lay clam to land in a certificated area
and condemn certificated providers facilities and equipment, without express gpprova of the

MPSC.
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135.  While municipdities enjoyed unfettered use of their eminent doman power for over
thity years, it eventudly became the Legidaures clear intent to relieve our municipaities
of such power and authority. In 2002, our Legidature explicitly clarified its intent and purpose
for enacting the 1987 Amendments via its passage of H. B. 997. With its most recent action,
it has become abundantly clear that the Missssppi Legidature has unbound the hands of
certificated service providers and thwarted the effect of leveraged service agreements formed
prior to the 1987 legidation.
136. In this case, Sarkville is attempting to effectuate its last opportunity to exerciseits
formerly conferred power of eminent domain. Starkville desires to legdly avoid the dl-
indusve datutory effect of the Legidaurés 1987 Amendments by relying on its 1963
Agreement with 4-County. In essence, Starkville is demanding justice based entirdy on a
sngpshot of a public utility service lawv which was passed dmog a hdf-century ago. In granting
patid summary judgment, the chancdlor correctly interpreted and applied H. B. 997 as
expressy daifying the intended legidaive interpretation to be given to the 1987
Amendments to Sections 77-3-13, -17 & -21. The chancellor stated in his opinion:

The pre-1987 agreements to purchase cannot be enforced unless the subject

cetificate hdd by the vendor-utility shdl fird be cancelled under Section 77-3-

21. This is a dautory condition of gpprova of any sde under a pre-1987

agreement of purchase and binds both the Public Service Commisson [MPSC]

and any partiesto a pre-1987 contract of purchase.

In concdluding that the partties were utimady subject to the authority of the MPSC, the

chancdlor cited important contractua language from the parties 1963 Agreement whereby
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both parties mutudly agreed to cooperate in petitioning for, and securing the approvd of the
MPSC “asisor may heregfter be required by law.”

137. Consgent with our decision in Starkville I, the chancdlor found tha the partiesclearly
understood that the subject matter of thar agreement was one regulated by the State and
subject to continued regulation by our Legidature. Accordingly, the chancery court
determined that the 2002 Amendments, which rendered the contract unenforceable unless
approved by the MPSC, was contemplated by the parties by the express provisons of ther
1963 Agreement binding them to future legidative enactments. The chancdlor thus quite
gppropriately granted partial summary judgment pending Starkvill€'s petition to the MPSC for
approva of its proposed purchase of 4-County’s service rights and associated distribution
facilities within the annexed area in accordance with the 1963 Agreement.

138. The 1963 Agreement between Starkville and 4-County was predicated on the free reign
of a municipdity to exercise its power of eminent domain in order to assure its citizens of
“reasonably adequate service'from its utility provider. In 1987, our Legidature expressy
revised this procedure and divested the municipdities of this unfettered right. Accordingly,
the Legidaure vested the MPSC with plenary authority and jurisdiction over the regulaion of
the state’'s public utility services in certificated areas. The entire scope of the parties 1963
Agreement now fdls squardly within the province of the MPSC, and while the parties in
contracting took note of the MPSC, even had they not, the clear mandate issued by the
Legidaure in acting for the public interest places the subject maiter of the service agreement
well within the powers the Legidature has conferred upon the MPSC.
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139.  With the passage of H. B. 997, the Legidature has expresdy and inextricably bound pre-
1987 municipd-certificated service provider contracts to direct MPSC governace. In
condderation of this specfic legiddive directive and in the absence of the MPSC's express
approvd, it is awundantly clear that the 1963 Agreement can no longer be performed.
Moreover, the Legidature through amendments to Miss. Code Ann. 88 77-3-13, -21, has
obviated Starkvilles dhility to exercise its rights under its 1963 Agreement, inasmuch as
Sarkville faled to petition the MPSC for approval of its contract of sale within a reasonable
time after the chancdlor’s grant of partid summary judgment.

40. For the reasons stated, we conclude that the chancellor did not er in finding that
performance under the 1963 Agreement required the approval of the MPSC based on the 1987
and 2002 legidative amendments.

C. Whether the chancellor erred by retroactively applying House Bill
997 passed by the Mississippi L egidaturein 2002.

41. This issue is obvioudy closdy akin to the issue just discussed.  Starkville arguesthat
Missssppi law prohibits the retroactive application of a Statute absent the Legidature's clear
intent to do so. We agree. It is well-settled in our jurisprudence that statutes be interpreted
prospectively, and where they are not, there must be a clear indication from the Legidature that
they be applied retrospectively as wel. City of Belmont v. Miss. State Tax Comm’n, 860 So.
2d at 302 (citing Mladinich v. Kohn, 186 So. 2d 481, 483 (Miss. 1966)). A datute will not
be given retroactive effect unless it is manifes from the languege that the Legidature intended

it to so operate. Mladinich, 186 So. 2d at 483.
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142. As is abundantly clear by now, in 2002, the Legidature passed H. B. 997 within weeks
after we handed down Starkville I and expliatly stated what had been implicit in the 1987
Amendments to the Public Utilities Act of 1956. Accordingly, the Legidature added definitive
language to Miss. Code Ann. 8§ 77-3-13 which expresdy states that all contracts entered into
prior to 1987 are subject to the approva of the MPSC. “Before the acquisition pursuant to any
negotiated purchase agreement entered into before 1987..[tthe commisson first shall
determine that such service area, cetificate of public convenience and necessity, or operating
right, or portion thereof, shall be cancelled as provided in Section 77-3-21.” Miss. Code Ann.
§ 77-3-13(7) (Supp. 2002). By its vary tems as stated above, H. B. 997 reveds a clear
legidative intent to have the 1987 Amendments apply retrospectively. It is certainly hard to
imagine a more manifet indication of legidative intent than the language used in House BIll
997 and codified as subsection (7) in Miss. Code Ann. 8 77-3-13, especidly when coupled
with the blinding speed in which the Legidature reacted to our decison in Starkvillel.

143.  While the clear intent of the Legidaure was to have H. B. 997 apply directly tothis
case, inasmuch as we invited the Legidature to do so, this Court has also affirmed cases
invalving the retroactive agpplication of datutory amendments to pending litigation.  In
evaduaing retroactive legidation in Belmont, we cited precedent as supporting “the retroactive
goplication of legidation, even when the legidation would abate litigation pending prior to the

legidation becoming adopted.” 860 So. 2d at 303-04 (see USPCI of Miss, Inc. v. State ex rel.

24



McGowan, 688 So. 2d 783, 786-87 (Miss. 1997); City of Clarksdale v. Miss. Power & Light
Co., 556 So. 2d 1056 (Miss. 1990)).

44. In Belmont, municpdities brought an action agangt the Mississippi State Tax
Commission in November of 1999, seeking declaratory, as wdl as injunctive relief, so as to
force the MSTC to comply with dsate law concerning the diverson of date sdes tax to
municipdities 860 So.2d at 292. Four months later, in March of 2000, the Legidature passed
House Bill 987, and using definitive language endorsed the method employed by the MSTC for
cdeulaing payments due dl municipdities. 1d. a 293. After the dircuit court's dismissa
pursuant to Miss. R. Civ. P. 12(b)(6), the munidpdities gppeded to this Court.  In affirming
the drcuit court’'s dismissd, we hdd inter dia that this Court had previoudy dlowed the
retroactive gpplication of statutes, amendments and rules, dting Burrell v. Miss. State Tax
Comm’'n, 536 So. 2d 848 (Miss. 1988). “[L]egidative enactment of House Bill No. 388 was
so integrdly related to the adoption of House Concurrent Resolution 41, so that the latter,
once rdified, ought be taken as breathing lega life into the former. 536 So.2d a 860.”
Belmont, 860 So.2d at 302.

145. We addressed the very same amendments at issue in this case in Clarksdale and found
them determindive of pending litigation. In Clarksdale, the city filed an eminent doman
action on March 5, 1987, in order to condemn the fadilities of a cetificated eectrica uitility.
556 So.2d at 1057. Twelve days later, on March 17, 1987, the Mississippi Legidature adopted

the 1987 Amendments. Id. As dated previoudy, the 1987 Amendments severdly curtalled a
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municipdity’s ability to exercise its power of eminent doman and specificdly required, “that
prior to a munidpdity exercdsng the power of eminent doman agang a utility the certificate
of public convenience and necessity held by the utility had to be cancelled by the [MPSC].” Id.
“The trid judge hdd that because the City’'s rignt of eminent domain was a cregtion of Statute,
under well-settled law any amendment to a statute was treated as though it had been a part of
the origind satute” 1d. Since the MPSC had not acted on the utility's certificate of public
convenience and necessty, the trid judge ultimady dismissed the City's petition In affirming
the tria judge s retroactive gpplication of the 1987 amendments, we referred to precedent:
In Oliphant v. The Carthage Bank, 224 Miss. 386, 80 So.2d 63, 72 (1955), we

held:

It is well-settled by the decisons of our Court, and in most every
other juridiction, that when proceedings are in process under a
gatute and have not been completed, and have not reached the
dage of find judgment, and a new act is passed, modifying the
gatute under which the proceedings were begun, the new satute
becomes integrated into and a part of the old statute as fully as if
written therein from the very time the old statute was enacted.

224 Miss. at 410, 80 So. 2d at 72.
556 So. 2d at 1057.
46. In USPCI, a county resdent filed st charging the Governor did not follow proper
procedures in connection with the proposed condruction of a hazardous waste treatment
fadlity. 688 So.2d a 785. While the suit was pending, the Legidature amended Miss. Code
Ann. 8§ 23-43-5 to spedficdly exclude the Governor from these requirements. In reversang
the drauit court's order which directed the Governor to comply with the Administrative

Procedures Law in adopting a capacity assurance plan for the condruction of a hazardous waste
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treetment facility, we dated: “An amended act is ordinarily condrued as if the origind datute
had been repedled, and as far as any action after the adoption of the amendment is concerned,
as if the statute had been originaly enacted in its amended form.” Id. at 786-87 (citing Beatty
v. State, 627 So.2d 355, 357 (Miss. 1983); Stone v. Independent Linen Serv. Co., 212 Miss.
580, 55 So.2d 165 (1951); McMullen v. Sinclair Ref. Co., 207 Miss. 71, 41 So.2d 382
(1949)). We concluded in USPCI:
“When cases are in the bosom of this Court and there is involved a statute that
is modified prior to a find decison of this Court, we take that modification into
condgderation.” Bell v. Mitchell, 592 So.2d 528 (Miss. 1991), dting Parker v.
Bailey, 437 So. 2d 33 (Miss. 1983).
688 So.2d at 787.
147. As we have stated in this case and prior cases, we are keenly aware of our responsibility
regarding judicid review of legidaive action. We indeed should be about the business of
interpreting legidative enactments while avoiding judicid legidaing. This should be gpparent
from our decison in Starkville 1. With that in mind, we are again guided by our decison in
Belmont:
For those who migt experience some congdernation over whether today’s
decision somehow erodes the independence of the judicid branch of date
government, it should be remembered that municipdities are but creatures of
the dtate and they possess only such power as conferred upon them by
datute..... This concept should hardly be a shock to anyone.
860 So.2d at 306.
148. Today, there is not only clear legidative intent that H.B. 997 should indeed apply to this

indant litigation, there is aso clear precedent indicating that, if the Legidature chooses to
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amend a statute while a case is ill pending, we will apply that amendment as if it had been part
of the statute dl dong. H. B. 997 was styled “Act to Clarify the Procedure for Acquisition of
Certain Utility Property within Municipally Annexed Aress” In no uncertain terms the 2002
Act makes expliat that which had been impliat in the 1987 Amendments, and the procedure
enacted under Miss. Code Ann. 8 77-3-13 should unquestionably be read as if subsection (7)
had been a part of the satute dl along.
149. We thus find for the reasons dtated that the chancellor was indeed eminently correct
in retroactively applying House Bill 997 to this pending litigation.

D. Whether the chancellor in failing to find that H. B. 997 violates the

Contracts Clause of the United States Congtitution as wel as the
Mississippi Constitution.

150. Sarkville asserts that the Contracts Clause prohibits dl retrospective legislation that
violates vested contractud rights.
51. Before addressing the substance of this argument we must point out that Starkvill€'s
falure to notify the Attorney Generd of its conditutional chalenge procedurdly barred
Sarkville from rasng this issue.  Miss. R. Civ. P. 24(d) requires a paty chdlenging the
conditutiondity of a datute to gve notice to the Attorney Generd within such time as to
afford hm an opportunity to intervene and argue the question of conditutiondity. The purpose
of this provison is to protect the public’s interest in an action which may have far-reaching
implications. Miss. R. Civ. P. 24(d) gates asfollows:

In any action (1) to restrain or enjoin the enforcement, operation, or execution

of ay datute of the State of Missssppi by redraining or enjoining the action
of any officer of the State or any politica subdivison thereof, or the action of
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ay agency, board, or commisson acting under dtate law, in which a dam is
asserted that the datute under which the action sought to be restrained or
enjoined is to be taken is unconditutiond, or (2) for declaratory relief brought
pursuant to Rule 57 in which a declaration or adjudication of the
uncondtitutiondity of any datute of the State of Missssppi is among the relief
requested, the party asserting the unconditutiondity of the Satute shdl notify
the Attorney General of the State of Missssppi within such time as to afford
him an opportunity to intervene and argue the question of condtitutiondity.

Miss. R. Civ. P. 24(d).

152. InCockrell v. Pearl River Valley Water Supply District, 865 So. 2d 357 (Miss. 2004),

we barred a motorist from arguing on gpped the issue of the unconditutiondity of a datute
providing that dl dams under the Misssdppi Tort Claims Act were to be determined without

ajury. Id. a 357. We declined to address the issue and held:

“We accept without hedtation the ordinarily sound principle that
this Court dits to review actions of tria courts and that we should
undertake consideration of no matter which has not firg been
presented to and decided by the trid court. We depart from this
premise only in unusud circumstances’Educational Placement
Services v. Wilson, 487 So.2d 1316, 1320 (Miss. 1986).
Barnesv. Singing River Hosp. Sys., 733 So.2d 199, 202-03 (Miss. 1999).
865 So.2d at 360. In Cockrell, the motorigt faled to rase the issue of the condtitutiondity
of Miss. Code Ann. 811-46-13 before the trial court and aso failed to notify the Attorney
Generd. We ultimately concluded that Rule 24(d) barred review. Again in referring to our
decison in Barnes, we stated that “Rule 24(d) of the Missssppi Rules of Civil Procedure

requires that proper notice be given to the Attorney Genera when the conditutiondity of a
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datute is chdlenged ‘to afford him an opportunity to intervene and ague the question of
conditutiondity.”” Miss. R. Civ. P. 24(d). 1d. at 360.

153. In the present case, Stakville did not provide notice a the trial court level tothe
Attorney Generd of its conditutiond chdlenge to H. B. 997. Instead, Starkville delayed
natifying the Attorney General of its conditutiond chdlenge until after dl primary briefing
was completed on appedl to this Court. In fact, it was not until October 4, 2004, that Starkville
filed with this Court a “Motion For Specia Order” wherein it sought permisson to serve a
copy of its appellate brief upon the Attorney General so that the Attorney General could
thereafter make an appearance in this case and file a brief with this Court. See M.R.A.P. 44.
Theresfter, the Chief Judstice of this Court entered an order granting Starkvilleés motion and
permitting the Attorney General to make an appearance and file a brief. Subsequent to this
order, the Attorney Generd of the State of Missssippi did in fact submit a brief in this case.
154. Notwithstanding this bar, this Court, in the dternaive, has jurisdiction toconsider
conditutionad chalenges absent proper notice if it desires. “Notice to the Attorney Generd
is mandatory even if the court thinks the conditutional issue frivolous, but falure to give the
notice does not deprive the court of jurisdiction to hear the case.” Miss. R. Civ. P. 24 cmt.
(See State v. Watkins, 676 So.2d 247 (Miss. 1996)). In the case sub judice, the Attorney
Generd has filed a brief in which he raises procedurd bar due to Starkville's failure to give
proper notice in the trid court; however, the Attorney Generd has likewise quite appropriately

dternatively addressed on the merits the issue of the condtitutionaity of H.B. 997.
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155. When reviewing the conditutiondity of a legidative enactment, there is astrong
presumption of vdidity, and a party chdlenging the conditutionaity of a Statute must prove
the uncondtitutiondlity of the statute beyond a reasonable doubt. Richmond v. City of Corinth,
816 So. 2d 373, 375 (Miss. 2002).

156. The Contracts Clause of the Missssippi Constitution, Miss. Const. Art. 3, 8 16, is
nearly identica to that of the United States Constitution, U.S. Const. Art. I, 8 10, and is
therefore generaly construed under the same standards and andyses. Pub. Employees Ret.
Sys. v. Porter, 763 So. 2d 845, 849-50 (Miss. 2000). Accordingly, the United States Supreme
Court’s treatment of the Contracts Clause in relation to a state's police power is categorica,
and the Court has refused to impair a state Legidature’ s ability to act for the public good.

157. The United States Supreme Court’s treatment of the Contracts Clause as it relatesto
the legidaures ability to legidate for the public wefare is well-settled.  Moreover, there is
clear precedent supporting a date legidaures dbility to obviate pre-exiging contractua
obligation, in order to protect the lives, hedth, moras, comfort and generd wefare of its
catizens. In Keystone Bituminous Coal Ass'n v. DeBenedictis, 480 U.S. 470, 107 S. Ct. 1232,
94 L.Ed.2d 472 (1987), an action brought by cod companies chalenging the Pennsylvania
Subsidence Act which required that fifty percent of the coad beneath certain structures be kept
in place to provide surface support, the United States Supreme Court upheld legidative
prerogative in the redm of public interest. 1d. Accordingly, the Supreme Court refused to

second-guess the Commonwedth's legidative determinations and held inter dia that the public
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purposes served by the Subsdence Act judified the imparment of the cod companies
contractua agreements with the surface-owners. Id. a 1253. In support of its holding, the
Supreme Court revisited Contracts Clause jurisprudence:

[I]t is wdl settled that the prohibition againgt imparing the obligation of
contracts is not to be read literally. W.B. Wortham Co. v. Thomas, 292 U.S.
426, 433, 54 S. Ct. 816, 818, 78 L. Ed. 1344 (1934). The context in which the
Contracts Clause is found, the historical setting in which it was adopted,? and our
cases condruing the Clause, indicate that its primary focus was upon legidation
that was designed to repudiate or adjust pre-existing debtor-creditor
relationships that obligors were unable to satisfy. See e.g., ibid. Home Building
& Loan Assn. v. Blaisdell, 290 U.S. 398, 445, 54 S. Ct 231, 78 L.Ed. 413
(1934).

480 U.S. a 502-03. In drawing its ultimate conclusion, the Supreme Court reiterated standards
for evauating impairments of contracts:

[T]he finding of a dgnificant and legitimate public purpose is not, by itsdf,
enough to judify the impairment of contractua obligations. A court must also
sidy itsdf that the legidatures “adjustment of ‘the rights and respongbilities
of contracting parties [is based] upon reasonable conditions and [is] of a
character appropriate to the public purpose judtifying [the legidation's|
adoption.”” Energy Reserves Group, Inc. v. Kansas Power & Light Co., 459
U.S. 400, 412, 103 S.Ct. 697, 704, 74 L.Ed.2d 569 (1983) (quoting United
States Trust Co. v. New Jersey, 431 U.S. 1, 22, 97 S.Ct. 1505, 1517, 52
L.Ed.2d 92 (1977)). But, we have repeatedly held that unless the State is itself
a contracting party, courts should “properly defer to legidative judgment as to
the necessty and reasonableness of a paticular measure.” Energy Reserves
Group, Inc., 459 U.S. at 413 (quoting United States Trust, Co., 431 U.S. at 23).

480 U.S. at 505.

%The Contracts Clause was made part of the Constitution to remedy a particular social evil — the
state legidative practice of enacting laws to rdieve individuals of their obligations under certain contracts —
and thus was intended to prohibit States from adopting ‘as [their] policy the repudiation of debts or the
destruction of contracts or the denia of means to enforce them.”” Home Building & Loan Assn v.
Blaisdell, 290 U.S. 398, 439; 54 S.Ct. 231, 78 L.Ed. 413 (1934).
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158. In Home Building & Loan Assn. v. Blaisdell, a landmark case often referred to as the
leading modern case on the Contracts Clause, the United States Supreme Court upheld
Minnesotals statutory moratorium  against home foreclosures, in relevant part, because the
legidation at issue had the legitimate end of protecting a basic interest of society, and not just
to protect the economic advantage of some favored group. Id. at 445. The Blaisdell Court

referred to its decison in Manigualt v. Springs, 199 U.S. 473, 26 S. Ct. 127, 50 L. Ed. 274

(1904), and dtated:
It is the settled law of this court that the interdiction of datutes impairing the
obligation of contracts does not prevent the State from exercisng such powers
as are vested in it for the promotion of the common wedl, or are necessary for
the generd good of the public, though contracts previoudy entered into between
individuas may thereby be affected. This power, which in its various
ramifications is known as the police power, is an exercise of the sovereign right
of the govenment to protect the lives, hedth, mords comfort and general
welfare of the people, and is paramount to any rights under contracts between
individuds.
290 U.S. at 437, 54 S.Ct. a 240. Smilaly, in Hudson County Water Co. v. McCarter, 209
U.S. 349, 28 S. Ct. 529, 52 L. Ed. 828 (1908), the United States Supreme Court upheld a New
Jersey datute which prohibited the transportation of the state’'s water into any other date.
Speaking through Jugtice Holmes, the Court stated, “[ojne whose rights, such as they are, are
subject to state redriction, cannot remove them from the power of the State by making a
contract about them.” 209 U.S. at 357, 28 S.Ct. at 531.
159. In the case sub judice, the regulation of this State's public utilities fals squardly within

our Legidaures power and authority. It follows that the parties recognized this and even
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contemplated it within the four corners of their contract. In passng the 1987 Amendments,
the Legidaure sought to centrdize doate authority over the regulation of our public
certificated utility providers and, additiondly, to extricate local interests from interfering with
this authority.
160. Sakville argues that its contractud rights had vested. We disagree. In State ex rel.
Pittman v. Ladner, 512 So. 2d 1271 (Miss. 1987), this Court explained that a vested right is
a right that must be a “contract right, a property right, or a right arisng from a transaction in
the nature of a contract which has become perfected to the degree that it is not dependent on
the continued exigence of the dtatute” Id. at 1275-76. Accordingly, Starkvill€'s rights as of
1987 had yet to vest at the time its contract became subject to MPSC authority and, inasmuch
as Starkville failed to secure MPSC approvd, its contractud rights have yet to vest.
61. Based on the foregoing reasons, we find that the chancellor did not err in finding that
H. B. 997 did not violate the Contracts Clause of our federal and state congtitutions.
162. We thus conclude for the reasons stated that the chancedlor did not err in granting
summary judgment againgt Starkville and in favor of 4-County.

CONCLUSION
163. In 1963, Starkville and 4-County entered into an agreement which provided among other
things that should Starkville thereafter annex territory serviced by 4-County, Starkville could
unilaedly buy 4-County’s service rights and digribution fadlities within the newly annexed
area, and 4-County would be obligaed to sdl. Starkville and 4-County, by clear and

unequivocd language in thar contract, mutudly agreed for ther contract to be subject to the
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approva of the Missssppi Public Service Commission “as is or may heresfter be required by
law.” Based on this contractua provison, Starkville and 4-County obvioudy envisioned that
the Missssppi Legidature would possbly enact future laws which might affect ther rights
and obligations created under the contract. The 1987 and 2002 Amendments are congtitutional
beyond any doubt and the chancellor was eminently correct in retroactively applying the 2002
Amendments (H. B. 997), to this pending litigation.

164. If Sarkville had any hope of buying 4-County’s service rights and digtribution facilities
in the 1994 annexed areaq, it had to receive MPSC approva pursuant to the 1987 and 2002
Amendments. The record is devoid of any effort on the pat of Starkville to secure MPSC
goprova of its agreement, even after being specificaly ordered by the chancellor to do so.

165. In sum, the chancdlor did not err in (1) refusng to transfer this case to circuit court
ad (2) granting summay judgment by finding that (a) the 1963 Agreement was subject to
approval of the MPSC pursuant to the 1987 and 2002 Amendments, (b) H. B. 997 should be
applied retroactively to this pending litigation, and (c) H. B. 997 did not violate the Contracts
Clause of the federa and state conditutions. While the chancelor ered in finding that
Starkville lacked standing to chdlenge the conditutiondity of H. B. 997, such error is
harmless beyond any doubt since the chancellor dternatively addressed thisissue.

166. Accordingly, we dfirm the Oktibbeha County Chancery Court’'s entry of afind
judgment of dismissd in favor of 4-County Electric Power Association and againgt the City
of Starkville.

167. AFFIRMED.
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SMITH, CJ., WALLER AND COBB, P.JJ., EASLEY AND DICKINSON, JJ.,
CONCUR. GRAVES, J., CONCURSIN RESULT ONLY. DIAZ AND RANDOLPH, JJ.,
NOT PARTICIPATING.
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