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ISHEE, J., FOR THE COURT:

1.  This appeal was brought under the Post-Conviction Rdief Act in the Circuit Court of Stone

County, Missssppi. Eric Jarmaine Thomaspled guiltyto the crime of aggravated assault on February 23,

1996, and was sentenced to twenty years, suspended, and placed on probation for five years. Thomas's

probationwasrevoked on duly 18, 2001 and his subsequent motion for post-conviction relief wasdenied

on June 17, 2003. The defendant timely gppeded the denid of his post-conviction motion.

FACTS

912 On September 21, 1995, the Stone County Grand Jury returned an indictment in cause number



1871 charging Eric Thomas with the crime of aggravated assault for shooting a person the previous July.
Thomeas pled guilty to the charge on February 12, 1996 before Judge John Whitfield, who deferred
sentencing until February 23, 1996. On the scheduled sentencing date Judge Whitfield sentenced Thomas
totwentyyearsincustody of the Mississppi Department of Corrections (MDOC), but suspended execution
of the sentence and ordered that Thomas be placed in the Regimented Inmate Discipline (RID) programfor
not longer than 180 days. However, due to the fact that Thomaswas convicted of afelony involving the use
of adeadly weapon, Thomaswasfound indigible for RID according to the provisions of Miss. Code. Ann.
8 47-7-47 (Rev. 2004). The MDOC moved Thomeas into the genera prison population. Thomas moved
for recons derationof his sentence, and on June 28, 1996, Judge Whitfidd granted the motionand sentenced
him to twenty years suspended and five years of probation.

13. Thomeas tested positive for marijuana and cocaine use in October of 1996, and the MDOC
petitioned for revocation of probation on October 18, 1996. On October 23, 1996, Judge Whitfield
revoked Thomas s probationand sentenced him to serve his twenty years. Thomasfiled amationfor post-
conviction review dleginglack of notice. Judge Whitfield granted this motion on November 29, 1999 and
vacated his sentencing order of October 1996, and resentenced Thomeas to twenty years suspended and
five years probation “fromthe date of thisorder.” Judge Whitfield amended the November 29, 1999 order
on January 21, 2000, to delete the requirement that Thomas be sent to the restitution center.

14. OnMarch 14, 2000, the MDOC again petitioned to revoke probation on the groundsthat Thomas
had been arrested on February 27, 2000, for careless driving, falure to yidd to blue lights, and driving
without adriver’slicense. The MDOC amended this petitionon March 24, 2000, to add that Thomashad

tested positive for cocaine use on February 16, 2000. Judge Whitfidd released Thomas from custody on



June 12, 2000, pending his revocation hearing. On June 19, 2000, Judge Whitfield ordered that Thomas
reman on his origind probation with weekly drug tests for a period of Sx months, and reset the case to
determine Thomas's status on June 19, 2001.

5. Less than two months after the firg revocation hearing, the MDOC again petitioned to revoke
Thomas s praobation, this time on the grounds that Thomas had beenarrested June 30, 2000, and charged
with possession of a controlled substance. On November 6, 2000, after ahearing onthe MDOC motion,
Judge Whitfield revoked Thomas's probation.

T6. Thomas moved for reconsideration of the November 6, 2000 order; while conceding that while he
would not contest the sufficiency of the grounds of his revocation, he asked the Court to give hmone more
chance. Judge Whitfidd took the matter under advisement, and later that day entered an order dlowing
Thomas to remain on probation “at thistime.”

17. Lessthantwo weekslater, on November 22, 2000, the grand jury indicted Thomasfor possession
of acontrolled substance. His July 2001 jury trid resulted inaguilty verdict asto that charge. Thomaswas
sentenced to serve three years in the custody of the MDOC on the drug conviction, said sentence to run
consecutively to Thomas's sentence in cause number 1871, Finding that Thomas had violated the terms
of his probation in cause number 1871, Judge Terry revoked his probation and sentenced him to twenty
years. Aggrieved by the denid of his post-conviction review motion, Thomas asserts the following errors
on gpped: (1) whether the trid judge denied the petitioner due process of law in revoking probation; (2)
whether the sentence imposed exceeds the satutory maximums alowed under Missssppi law; and (3)
whether the court extended Thomas's probation beyond the five-year statutory maximum.

ISSUESAND ANALYSIS



l. Whether the trial judge deniedthe petitioner due process of lawin revoking
probation.

118. Inreviewingatrid court’ sdecisiontodeny amotionfor post-convictionrelief the trid court’ sfactua
findings will not be reversed absent afinding that the trail court’ s decision was clearly erroneous. However,
where questions of law are raised, the applicable standard of review isde novo. Pacev. Sate, 770 So.
2d 1052 (14) (Miss. Ct. App. 2000). Thomasdlegesthat he was not provided withnoticethat arevocation
hearing on his aggravated assault pleawas going to take place after histria for possession of a controlled
substance. Thomasfurther alegesthat the Court’ sfailureto provide notice deprived him of the opportunity
to present witnesses and evidence concerning his underlying aggravated assault conviction, and to present
argument regarding the legality and fundamenta fairness of reingtating his sentence of twenty years.

19. It iswell established that while the panoply of rights surrounding an accused in acrimind trid are
by no means required ina probation revocation, nonethel essthe probationer has some right to due process.
Morrissey v. Brewer, 408 U.S. 471, 480 (1972). Missssppi’ srequirementsfor afina revocation hearing
entall (a) a written notice of the clamed violaions of probation; (b) disclosure to the probationer of the
evidence againg him; (c) opportunity to be heard in person and to present witnesses and documentary
evidence; (d) right to confront and cross-examine adverse witnesses (unless hearing officer specificaly finds
good cause for not dlowing confrontation); (€) a neutra and detached hearing body such as atraditiona
parole board, members of whichneed not be judicia officers or lawyers, (f) awritten statement by the fact
finders as to the evidence relied on and reasons for revoking probation. Riely v. State, 562 So. 2d 1206,
1210 (Miss. 1990).

110. Whenviewedinlight of the record, it isclear that Thomas sdue process dams are unavailing. After



MDOC attempted to revoke Thomas's probation for the second time, Judge Whitfield at first granted the
motionbut then decided totake Thomas sNovember 6, 2000 motionfor recons deration under advisement.
The order issued by Judge Whitfield after consderation of Thomas' s motion to reconsider condtitutes the
pertinent point of contention for this issue and is determinative of Thomas's dam. On the same day of
Thomas smotion, Judge Whitfield entered an order that stated the “court does not revoke his probationat
this time, and the defendant is dlowed to remain on probation with the same conditions and terms as
previoudy ordered.”

11. Admittedly, the court’s language in declining to revoke Thomas sprobation* at thistime” is subject
to differing good-faith interpretations. However, it is the opinion of this Court that the language used in
Judge Whitfield' s order cannot be construed as a find judgment on the matter, asis Thomas s contention.
Were the intent of the order to be conclusive, it would have been wholly illogicd to include the phrase “at
thistime” It can dso not be said on apped that the language used is mere happenstance. Therefore, we
must conclude that Thomeas s possible revocation on account of his pending possession charge was still an
open issue.

f12. Thomascorrectly arguesthat hisfive-year probationary period, whichbeganonFebruary 23, 1996,
expired on February 23, 2001. Therecord makesclear that hisfina revocation occurred on July 18, 2001,
more than four months after his probation was to end. The question next becomes whether the revocation
proceedings were initiated before his five-year probation ended. Aswe have aready discussed, Thomas
adlegesthat Judge Whitfield' sorder of November 6, 2000 concluded the second attempt by M DOC to have
his probation revoked, and that as such, a new attempt at revocation, replete withthe requisite notice, was

required by MDOC before any further attempts at revoking his probation were heard.  According to

5



Thomas, since no third attempt by MDOC was forthcoming, hisrevocationof July 18, 2001 wasbothafter
his probation had expired, and completely devoid of notice.

113. Lessthantwo weeksafter Judge Whitfidd' sorder adlowing Thomas to remain onprobation”at this
time,” Thomas was indicted by the grand jury for cocaine possession. We find that the MDOC' s second
attempt at revoking Thomaswas dill an open matter, and therefore Thomas was on notice that he was il
in danger of having his probation revoked prior to the expiration of the five-year period, especidly in light
of his recent arrest for cocaine possesson. After Thomas was convicted at trid, Judge Terry, who had
replaced Judge Whitfield, properly sentenced Thomas and revoked his probation by way of his duly 18,
2001 order.

14. Thomasarguesthat he was unfarly prgudiced by Judge Terry’ ssummary order. Smply put, there
was no need to accommodate Thomas in putting forth witnesses or evidence a a hearing prior to his
revocation. His probation was revoked on the basis of his conviction after jury tria on the possession of
acontrolled substance. To conduct ahearing on the evidence sustaining hisrevocation would beto rditigate
thetrid that had concluded that very day. Findly, Thomas argues that he should have been offered the
opportunity to argue the “fairness’ of sentencing imto twenty years of incarceration. Wefind that the State
of Missssppi has offered Thomas trestment and second chances that are patently morethanfair. In fact,
the only argument that can be made that Thomas's treatment has been unfair must be construed to run
decigvely toward the prgudice of the state. We therefore find no merit to thisissue.

. Whether the sentence imposed exceeds the statutory maximums allowed
under Mississippi law

15.  Thomas next adleges that his sentence exceeds the statutory minimums of this state due to the fact



that no mention was made in Judge Terry’s sentencing order that he is required to receive credit for time
sarved. That heisto recaive credit for time served is a matter of course, the computetion of which isthe
respongibility of the MDOC. Wethereforefind that the sentence givento Thomasisproper and thet the time
ultimately served will reflect his credit for time served absent a showing to the contrary. We find no error
here.

[11.  Whether the Court extended Thomas's probation beyond the five-year
gatutory maximum.

716. Dueto our haldinginregardsto the lack of findity of Judge Whitfidd' sorder of November 6, 2000,
wefind no violaionof the statutory maximumfor probationary periods. TheMDOC motion for revocation
was clearly commenced, and il pending, prior to the expirationof the five-year period. Having found no
merit to any of Thomas's issues raised on gpped, we &firm the deniad of his petition for post-conviction
relief.

117. THE JUDGMENT OF THE STONE COUNTY CIRCUIT COURT DENYING POST-
CONVICTION RELIEFISAFFIRMED. ALL COSTSOF THISAPPEAL AREASSESSEDTO

STONE COUNTY.

KING, C.J., BRIDGES AND LEE, P.JJ., MYERS, CHANDLER, GRIFFIS AND
BARNES, JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.



