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1. James Fairley, J. sued Terry Moran and Mark Seymour, Sr. in Harrison County Circuit Court.
Fairley dleged (1) negligent misrepresentation, (2) fraud, and (3) breach of contract. Following the trid
beforethe circuit court, the jury returned a genera verdict for Fairley and awarded $975,000 indamages.
Podttria, Moran and Seymour filed unsuccessful motions for judgment notwithstanding the verdict, new

trid, vacationor amendment of the judgment, and remittitur under Rules 50 and 59 of the Missssippi Rules



of Civil Procedure. Aggrieved, Moran and Seymour apped and assert sevenissues, which we pargphrase
for brevity’s sake.
92. Moran and Seymour assert that Fairley presented insufficient evidence of (1) negligent
misrepresentation, (2) fraud, (3) breach of contract, and (4) damages. Further, Moran and Seymour dlege
that (5) the verdict is againgt the overwheming weaght of the evidenceand (6) the jury’ saward of $975,000
was the product of bias, passon, and prgudice and was contrary to the overwhelming weight of the
evidence. Findly, Moran and Seymour clam that (7) the trid court erred in admitting certain irrdevant
evidence.
113. Hnding error, we reverse the decision of the drcuit court and render judgment for Moran and
Seymour.

FACTS
14. IN1992, JamesFairley, Jr., Terry Moran, and Mark Seymour, Sr., anong others, formed alimited
partnership entity caled D’ Iberville Landing Casino, LP. The partnership’s goa was to establishacasino
on property origindly owned by Farley and one other partner. The partnership caled the property
“D’Iberville Landing.” Fairley, Moran, and Seymour each received a one-seventh interest in the
partnership.
5. The partnership faced two obstaclesthat st led itsestablishment of acasno at D’ Iberville Landing:
(2) finding adeveloper to build acasino at D’ Iberville Landing, and (2) obtaining permitsto build acasno
at D'lberville Landing. Regarding potentid developers, the partnership engaged in negotiations with a
group called Spectrum Gaming, but the Spectrum negotiations eventudly fell through.
96. Regarding permit issues, wetlands comprisea portionof D’ Iberville Landing. Whilethepartnership

wasinitidly successful in obtaining the necessary permits, certain environmental groups, dting the presence



of wetlands and the effect building a casino would have onthose wetlands, sought to enjoin the group from
building acasino a D’ Iberville Landing. Astime went on, the group became disheartened by the delays
in reaching their god of establishing acasino a D’ Iberville Landing.

17. Meanwhile, Fairley experienced difficulty in another business venture. Fairley, dong with his
business partner, Bobby Taylor, owned and operated a restaurant on property separate from D’ [berville
Landing. The restaurant became increasingly unprofitable and eventudly faced impending foreclosure.
Seeking to retain his ownership in the restaurant, Fairley entered into an agreement with Moran and
Seymour. On May 22, 1997, Moran and Seymour agreed to bid up to $500,000 for the property a a
foreclosure auction. The agreement contained a provison that Moran and Seymour were only obligated
to bid on the property if the foreclosure initiated within sixty days of the contract date. At the same
meeting, Fairley sold his one-seventh interest in D’ Iberville Landing to M oranand Seymour for $150,000.
T8. The People' s Bank initiated foreclosure on June 25, 1997. That date was within the sixty day
window contemplated in the foreclosure contract. However, Bobby Taylor, Fairley’s partner in the
restaurant, damed an interest in the restaurant property so People's Bank abandoned their initial
foreclosureand filed for judicid foreclosure on July 25, 1997. Thefiling for judicia foreclosure occurred
four days after the sixty-day window expired. Moran and Seymour did not attend the foreclosuresde and
the People' s Bank bought the property for $200,000.

19. Eventudly, Fairley sued Moran and Seymour on three causes of action: (1) negligent
misrepresentation, (2) intentiona misrepresentation (fraud), and (3) breach of contract. The negligent
misrepresentation and fraud clams stem from Fairley’s dlegation that Moran and Seymour induced him

to =l his interest in D’lberville Landing. Fairley’s breach of contract clam stems from Moran and



Seymour’ sfalureto bid onhisrestaurant property at the foreclosure sdle. Asmentioned, thejury returned
agenea verdict and determined that Moran and Seymour were ligble to Fairley for $975,000.
ANALYSIS

l.
Did Fairley present sufficient evidence of negligent misrepresentation?

710. Inthefirgt issue presented to this Court for review, Moran and Seymour argue that the tria court
erred in denying their motion for judgment notwithstanding the verdict because Fairley falled to prove the
essential eements of negligent misrepresentation. Moranand Seymour request that this Court review the
circuit court’s decision to deny Moran and Seymour’s motion for judgment notwithstanding the verdict.
11.  When reviewing the sufficiency of the evidence, we must examine dl of the evidence, not just
evidence supporting the non-movant'scase, inthe light most favorable to the non-moving party. Harrison
v. McMillan, 828 So.2d 756 (122) (Miss. 2002). We are authorized to reverse if the evidence is such
that reasonable and fair-minded jurors could not have found Moran and Seymour liable for negligent
misrepresentation. See Edwards v. State, 797 So.2d 1049 (114) (Miss.Ct.App. 2001).
712. Farley damsthat he put on sufficient evidence to sustain afinding of negligent misrepresentation
on behdf of Moran and Seymour.

Inorder to establisha primafacie case of negligent misrepresentation, a plaintiff isrequired

to show: (1) a misrepresentation or omission of a fact; (2) that the representation or

omisson ismaterid or sgnificant; (3) that the defendant falled to exercise that degree of

diligence and expertise the public is entitled to expect of it; (4) that the plaintiff reasonably

relied on the defendant's representations; and (5) that the plaintiff suffered damagesasa

direct and proximate result of his reasonable reiance.

Skrmettav. Bayview Yacht Club, Inc., 806 So.2d 1120 (113) (Miss. 2002) (citingSoraginsv. Sunbur st

Bank, 605 So.2d 777, 780 (Miss.1992)). The burden of proof in anegligent misrepresentation casefdls



on the plaintiff to prove each element by a preponderance of the evidence. Bank of Shaw, a Branch of
Grenada Bank v. Posey, 573 So0.2d 1355, 1360 (Miss. 1990).

113. Thefirg dement of negligent misrepresentation, misrepresentation of afact, must concern apast
or present fact, as contrasted witha promise of future conduct. Soragins, 605 So.2d at 780. (citing Bank
of Shaw, 573 So.2d at 1360-61). Moran and Seymour argue that Fairley’s claim is not based on a
present fact. They assert that Fairley’s claim is based on a promise of future conduct.

114. Farleytedtified that during board meetings, M oranand Seymour misrepresented to mthat “there
would never bea casino” a D’ Iberville Landing.! (emphasis added). Isthis amisrepresentationof apast
or present fact or apromise of future conduct?

115. Where a bank officer, contacted by a third party regarding the credit worthiness of the bank’s
account holder, misrepresents that account holder’ sfinancia security while knowing such representations
were falsewhenmade, suchamisrepresentation may expose the bank to lidhility. Berkline Corp. v. Bank
of Mississippi, 453 So0.2d 699, 702 (Miss. 1984). Thusarepresentation that “ Jonesisfinancidly secure’

isapast or present existing fact, rather than a promise of future conduct. 1d.

! The exact source of Fairley’s misrepresentation claim has resulted in confusion. For
example, portions of Moran and Seymour’s brief address the claim that Moran and Seymour
misrepresented Paulson’s potentia interest in developing acasino at D’ [berville Landing. However,
Fairley’s brief expresdy and repeatedly states the substance of his misrepresentation claim.

Page sixteen of Fairley’s brief sates “[t]he Defendants also assert that Fairley failed to put
forward any evidence which would tend to show their intent to construct a casino with Paulson, aside
from his own supposition and naked dlegation. Not only isthisfdse, but it sdso irrdevant. The
guestion is not whether the Defendants intended to construct a casino with Paulson. . . rather it is
whether the Defendants knew that it might be possible to build a casino on the Ste at the time they
represented to Fairley that it would never be possible to do so.” This assertion amounts to awaiver of
any argument that Fairley’s misrepresentation claim is based on Paulson’ s interest in developing a
casno a D’ Iberville Landing.



16. Smilaly, where a bank officer represents to an importer that a third party manufacturer made
financid arrangementswiththe bank so the manufacturer could purchase the importer’ smaterids, and the
bank officer knew the manufacturer had not made sucharrangements, suchami srepresentationmay expose
the bank to ligbility for negligent misrepresentation. Shogyo International Corp. v. First National Bank
of Clarksdale, 475 So.2d 425, 427-28 (Miss. 1985). Thus a representation that “Jones has made
financid arrangements to purchase property” isapast or present exising fact, rather than a promise of
future conduct. 1d.

17. However, where adefendant misrepresents his commitment toloanmoney at particular terms, such
a representation is insuffident to find that defendant lidble for negligent misrepresentation because that
misrepresentation does not concernapast or present exigingfact. Bank of Shaw, 573 So.2d at 1360-61.
Also where a defendant alegedly misrepresents to a plaintiff that a defendant bank would lend money to
the plaintiff should athird party deny the plaintiff’ sloan application, sucharepresentationdoes not concern
apast or present fact and is, therefore, insufficient to convey ligbility for negligent misrepresentation. 1d.
Accordingly, we know that representations of “we will lend Jones money a certain terms’ or “if Smith
does not lend Jones money, wewill” are bothinsuffident to convey liability for negligent misrepresentation.
118. Likewise, where aplantiff alegesnegligent misrepresentation based on a defendant’ s promise to
buy real property at a prospective foreclosure sale, that alleged representation did not concern apast or
present fact, but a promise of future conduct. Soragins, 605 So.2d at 780. Thus, andlegation of negligent
misrepresentation cannot be based on a representation that “we will bid on that property when it is
foreclosed upon.” Findly, where a plaintiff based anegligent misrepresentationdam onan dlegationthat
a defendant misrepresented to plaintiff that the defendant planned to build ahotel and, as a result, induced

the plaintiff to Sgn a partnership agreement, that representation pertained to a promise of future conduct.



Skrmetta, 806 So.2d at (1116). This means an dleged misrepresentation of “we will build a hotd” is a
promise of future conduct.

119. SoisFarley’sdamlikethoseinBerkline and Shogyo or thosein Bank of Shaw, Spragins, and
Skrmetta? The substance of Fairley’ s dleged misrepresentation isthe dleged fad Sty of the statement that
Moran and Seymour intended to abandon plans to develop acasino a D’ Iberville Landing because they
would never receive permission to build a casino at D’lberville Landing. Reason dictates that a
representation of “therewill never be acasno” somewhereis a commitment to certain future conduct, just
asapromise “there will beahotd” somewhereisapromiseof futureconduct. Seeid. Theonly difference
isthat the former is a negative commitment to conduct, while the latter is an affirmaive commitment to
conduct. That is, oneisapromise to do something, while the other is a promise never to do something.
920. No evidence suggests that Moran and Fairley ever promised to stop attempts to develop
D’ Iberville Landing asacasino sSite. No evidence suggests that Moran and Seymour misrepresented the
dtatus of the attempts to receive apermit to develop acasino at D’ Iberville Landing. Fairley did not dlege
that Moran and Seymour said “there cannot be acasino at D’ Iberville Landing.” Rather, Fairley damed
that Moran and Seymour said “there will never be acasno a D’ Iberville Landing.” (emphass added).
At the time of thetrid and judgment in this case, there was ftill no casino at D’ Iberville Landing.

921. What is more, there is no evidence in the record that indicates Moran and Seymour made the
representation Fairley dleges at the time Fairley sold his interest in D’ Iberville Landing.  All testimony
indicates that it was Fairley who offered to sell hisinterest to Moran and Seymour. Fairley testified that
Moran and Seymour made the dleged representations at board meetings over a period of time.

Accordingly, the drcuit court erred by denying Moranand Seymour’ smotionfor judgment notwithstanding



the verdict because Fairley faled to prove negligent misrepresentation. We reverse the decision of the
circuit court and render judgment for Moran and Seymour.

.
Was there sufficient evidence to find fraudulent misrepresentation?

722. Moran and Seymour clam that Farley did not submit sufficient evidence of fraudulent
misrepresentationand that the trid court erred by falling to grant their motion for judgment notwithstanding
the verdict. When reviewing the sufficiency of the evidence, we must examine dl of the evidence, not just
evidence supporting the non-movant'scase, inthe light most favorable to the non-moving party. Harrison,
828 So.2d at (122). Weare authorized to reverseif the evidence is such that reasonable and fair-minded
jurors could not have found Moranand Seymour ligblefor negligent misrepresentation. See Edwards, 797
S0.2d at (1114).
723. Todemongrateaprimafacie case of intentiona misrepresentation, a plaintiff must show, by clear
and convincing evidence, (1) arepresentation (2) that isfalse (3) and materid (4) that the speaker knew
was fase or wasignorant of the truth (5) combined with the speaker’s intent that the listener act on the
representation in a manner reasonably contemplated (6) combined with the listener’s ignorance of the
gatement’s fasty (7) and the ligener’s reliance on the statement as true (8) with aright to rely on the
gtatement, and (9) the listener’ sproximate injury as a consequence. Southeastern Med. Supply, Inc. v.
Boyles, Moak, and Brickell Ins. Inc., 822 So.2d 323 (139) (Miss.Ct.App. 2002) (citations omitted).
724.  While one may prove negligent misrepresentation by a preponderance of the evidence, one must
prove fraud by clear and convincing evidence. Id. Clear and convincing evidenceis

that weight of proof which produces in the mind of the trier of fact a firm belief or

conviction as to the truth of the dlegaions sought to be established, evidence so clear,

direct and weghty and convincing as to enable the fact finder to come to a clear
conviction, without hesitancy, of the truth of the precise facts of the case.



Travelhost, Inc. v. Blandford, 68 F.3d 958, 960 (5th Cir. 1995) (citations omitted). Clear and
convincing evidence is such a high slandard that even the overwhelming weight of the evidence does not
risetothesamelevd. Inre C.B., 574 So.2d 1369, 1375 (Miss. 1990).

125. Here, Farley’s dlegations of negligent and intentiona misrepresentation are based on the same
exchange or set of events. Fairley dlegesfraud in Moran and Seymour’ scommentsin board meetingsthat
“therewould never beacasino at D’ Iberville Landing.” Fairley faces the same hurdlesin proving hisfraud
clam as hefaced in proving negligent misrepresentation. A successful claim for fraudulent representation
must relateto past or present existing facts, and cannot be based ona promise, except where a contractual
promiseis made withthe present undisclosed intention of non-performance. Skrmetta, 806 So.2d at (1117)
(citations omitted).

726. Asmentioned in our andyss of Fairley’ snegligent misrepresentation claim, Fairley’ s dlegation of
fraud is not sufficent to susainaverdict. Moran and Seymour’ s representations are not based on past or
present facts. None of those statements were regarded as contractua promises. Further, Moran and
Seymour’s stlatement was true at the time they spoke. There was no developer interested in building a
casino a D’lberville Landing &t that time. Moreover, pending the outcome of the environmentd litigation,
it is possible that there never would be acasino at D’Iberville Landing. At the time of the trid and the
judgment rendered in this case, there was no casino a D’ Iberville Landing.

727. Fairleydidnot present clear and convincing evidencethat Moranand Seymour intendedfor Fairley
to I hisinterest in D’ Iberville Landing whenthey made their statement that servesasthe basis of Fairley’s
fraud clam. The only evidence of any aleged misrepresentation came from Fairley’ stestimony. Fairley

tedtified that Moran and Seymour made their statements at board meetings, over a period of time. No



evidence suggests that they induced Fairley to sdll his interest at the time he sold it. In fact, Fairley
approached Moran and Seymour and offered to sell his interest. The record suggests that Fairley knew
Moran and Seymour ill wanted to build a casino.

128. Because of Farley’s falure to present a prima facie case of fraud, no reasonable juror, even
properly ingtructed, could have found in favor of Fairley. See Herrington v. Spell, 692 So.2d 93, 97
(Miss.1997). Thetrid court committed error by presenting Fairley’ sclaim of fraudulent misrepresentation
to the jury, as the evidence was not sufficient to create an issue upon which reasonable jurors could
disagree. Daughtry v. Kuiper, 852 So.2d 675 (112) (Miss.Ct.App. 2003). Accordingly, wereversethe
judgment of the circuit court and render judgment for Moran and Seymour.

1.
Was ther e sufficient evidence to establish breach of contract?

129. Farley’s dam for breach of contract sems from the agreement between Moran and Seymour
obligating Moran and Seymour to bid up to $500,000 on property owned by Fairley and Bobby Taylor.
The agreement made that obligation conditiona upon foreclosure proceedings being initiated within sixty
days of entering the agreement.

130. Moranand Seymour argue that thereis no evidence of breach of the contract to purchase property
because the forecl osure proceedings were not within the sixty-day window contemplated by the contract.
They argue that while aforeclosure proceeding was initiated within that period, that proceeding stopped
and no sde occurred. Additiondly, they contend that Peopl€’ s Bank initiated the judicia proceeding that
resulted inthe sde of the property outs de the sixty-day window of the contract, so they were not obligated

to bid a the resulting foreclosure sde.

10



131. Farleyrespondsthat Moranand Seymour breached the contract because forecl osure proceedings
were initigted within the Sixty-day contract window. Fairley states that the fact that those proceedings
never reached fruition only leads to more than one reasonable interpretation of the contract and,
accordingly, was an issue for jury interpretation and resolution. We disagree.

132.  Firg, we must attempt to ascertain the parties intent by examining the language contained within
the four cornersof the instrument. Pursue Energy Corp. v. Perkins, 558 So.2d 349, 352 (Miss. 1990)
(atations omitted). The contract stated that: “[i]n the event that The People's Bank and/or Southern
Missssppi Flaning and Development Didrict, Inc., initistes foreclosure proceedings on [Fairley’s
restaurant property] within 60 days form[sic] the date hereof, then in such event Mark M. Seymour, Sr.,
and Terry Moran hereby agree to bid at said foreclosure the sum of $500,000 for subject property.”
Clearly, the contract obligated Moran and Seymour to bid on a foreclosure sde resulting from said
foreclosure. That connected the foreclosure sde to aforeclosureinitiated within Sxty days of entering the
contract.

133.  Thereisno requirement to bid at alater foreclosure proceeding on the restaurant, but only to bid
a aforeclosure initiated within Sixty days. Accordingly, thereis no evidence among the record that would
obligate M oranand Seymour to bid on aforeclosure sde resulting from a forecl osure proceeding initiated
outsdethe sixty-day window. Asthereisno evidence supporting the contention that Moran and Seymour
committed a breach of contract, thisissue isreversed. We render judgment for Moran and Seymour
1134.  Having rendered judgment for Moran and Seymour on the issues of negligent misrepresentation,
fraud, and breach of contract, the four remaining issues are moot.

135. THE JUDGMENT OF THE HARRISON COUNTY CIRCUIT COURT, FINDING
NEGLIGENT MISREPRESENTATION, INTENTIONAL MISREPRESENTATION, AND

11



BREACH OF CONTRACT, ISREVERSED AND RENDERED FOR THE APPELLANTS.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLEE.

MYERS, GRIFFIS,BARNESAND ISHEE,JJ., CONCUR. IRVING, J., CONCURSIN
PART AND DISSENTS IN PART WITH SEPARATE WRITTEN OPINION, JOINED IN
PART BY CHANDLER, J. CHANDLER, J., DISSENTS WITH SEPARATE WRITTEN
OPINION, JOINED BY KING, CJ. LEE, P.J.,, NOT PARTICIPATING.

CHANDLER, J., DISSENTING:
1136.  Withrespect, | dissent fromthe mgority's decision to render ajudgment for the defendantsonal
issues. | join Judge Irving's separate opinion to the extent that it reasons that sufficient evidence existed to
support Fairley's recovery for breach of contract. | write separately because, based on my review of the
proceedings below, there was dso aufficient evidence to support Farley's clam of fraudulent
misrepresentation. | would affirm the jury's verdict for Fairley.
137.  Themgority concludesthat Fairley could not recover for negligent or fraudulent misrepresentation
asamaiter of law.? Thisconclusion wholly rests upon the magjority's supposition that the misrepresentation
at issue was the statement, "therewill never be acasino”at D'lberville Landing, which Farley tedtified that
Moranand Seymour made at board meetings. Based on Skr metta and other precedent, the mgority finds
that this misrepresentation consisted of a promise of future conduct, not a past or present fact, and,
therefore, the jury verdict in this case must be reversed and rendered.
138.  While the statement, "there will never be acasino” a D'lberville Landing may wel be a negative

commitment to future conduct, my review of the record indicates that this statement was not the

misrepresentation actualy at issuein thiscase. According to the minutes of a 1996 board mesting, the

?| note that the jury was not instructed on the dements of negligent
misrepresentation and, in fact, ajury ingtruction defining negligence was refused. No party
rasestherefusa of the ingtruction as error. Therefore, the jury could not have based its
verdict on the theory of negligent misrepresentation and | do not address the sufficiency of
the evidence of that claim.

12



D'lberville Landing partnership planned to contact potentia casno operatorsregarding developing acasno
at the gte, including Alan Paulson, awedthy casino developer. Fairley testified that, in spring 1997 board
mesetings, Moran and Seymour directly told him that Paulson was not interested in putting acasino at the
D'lberville site, that Paulson was in fact interested in another Site, and that no casno operator was
interested in the D'lberville Ste. Thus, according to Moran and Seymour's representations to Fairley,
Paulson had pulled out of negotiations regarding the D'lberville ste. Wdter Gibbes, another partner,
testified that Moran and Seymour had made these representations to him also.

139.  Evidence concerning the truth of these representations wasthoroughly developed at the trid. Both
Farley and Wadter Gibbes sold thar partnership interests on May 22, 1997. In July 1997, Moran and
Seymour purchased options to buy nearby properties to expand the D'lbaville site.  In approximately
August 1997, Paulsonbought atract of land at the D'lberville site and docked his boat there. In October
1997, the partnership and Paulson's company, Carlo, Inc., jointly gpplied for a permit to locate a casno
a thegte. The permit gpplication included the results of various studies on the effect the planned casino
would have onthe environment and economic climate. Therewastesimony that these studieswould have
taken months to complete. Paulson'sname appearson lettersfrom the D'l berille mayor's office concerning
highway congtructionand tax incentivesfor Paul sonto accommodate the casano project. Inther testimony,
Moran and Seymour maintained that Paulson was never interested in developing acasino a the Site, and
that they never had an agreement with Paulson to develop a casno at the Ste. Conddering the
development of Fairley's misrepresentationdam at the trid, the daimdid not rest uponthe promised future
conditionthat therewould never be acasino at the Site, but upon M oranand Seymour's representationthat

Paulson was not interested in a casino development ded and had ceased negotiations.
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140. Infact, that was the misrepresentation on which the jury was actudly ingtructed. When the court
heard objections to proposed jury indructions, the court recognized that a cdlam of fraudulent
misrepresentation requires that the datement represent a past or exiding fact, not future conduct.
Therefore, the jury was given the fallowing ingtructiononthe dementsit had to find inorder to hold Moran
and Seymour liable for a fraudulent misrepresentation in the sle of Fairley's partnership interest:

You areingtructed that a contract will be hed invalid for fraudulent representetionsiif the
representations were made with the knowledge of their falsity, without the knowledge of
their truth, or under such circumstances that their falsity ought to have been known; if the
representations were materiad and were of a type which the other party to the contract
might reasonably relay (d¢) on; and if the other party to the contract did rely onthemin
entering into the contract.

Accordingly, if you find by clear and convincing evidence in this case that:

1. Terry Moran and Mark Seymour made representations that Alan Paul son and/or
any other casino operator would not locateat the D'lbervillesiteto Jim Fairley with
knowledge of their falsity, without knowledge of their truth, or under such
circumstancesthat their falsity ought to havebeen known to Terry Moran and Mark
Seymour.

2. The representations were material and were of a type of which Jm Fairley might
reasonably rely; and

3. Jm Fairley did rdly on them and enter into the contract; and

4. Jm Fairley suffered damages as aresult of those representations,

then your verdict shdl be for Im Fairley. However, if you find that Jm Farley hasfaled
to prove any of these four dements by clear and convincing evidence, your verdict shdl
be for Terry Moran and Mark Seymour.

(emphags added). Thus, the misrepresentation claim was actualy based upon Moran and Seymour's
aleged representations that Alan Paul sonand/or another casino operator would not locateat the D'lberville
dte. Rather than a statement of future conduct, the misrepresentation upon which the jury was instructed
referenced a past or present condition, namdy, that Paulsonand/or another casino operator had declined

to locate at the Site.
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41. Having recognized the misrepresentation that was actudly a issuein thiscase, | would find that
there was sufficient evidence of fraudulent misrepresentation to cregte a jury question.  The eements of
fraud are:

(1) arepresentation, (2) itsfagity, (3) its materidity, (4) the speaker's knowledge of its

fadgty or ignorance of its truth, (5) hisintent that it should be acted on by the hearer and

in the manner reasonably contemplated, (6) the hearer's ignorance of its fdsty, (7) his

_re_liance onits truth, (8) his right to rey thereon, and (9) his consequent and proximate

injury.
Mabus v. S. James Episcopal Church, 884 So. 2d 747, 762 (132) (Miss. 2004). Regarding the first
eement, both Fairley and Gibbes testified that Moran and Seymour made representations at board
meetings that Paulson and other operators were not interested in locating at the D'lberville site. The
representations were material because they impacted the purpose of the partnership, which, according to
the partnership contract, wasto develop acasno at D'lberville. Regarding thefa sty of the representations
and the defendant's knowledge thereof, there was evidence that, shortly after Moran and Seymour
represented that Paulson was not interested in the D'lberville Ste, they purchased options to expand the
D'lberville site, sold land at the Site to Paulson, and submitted a joint goplication with Paulson's company
for acasno permit that involved months of planning and sudies. A reasonable jury could infer from the
evidence of Moran and Seymour's activities with Paulson after Fairley'ssade of hisinterest that, at the time
Moran and Seymour made the representations to Farley, Paulson was in fact interested developing a
casino a D'lberville and that Moran and Seymour were aware of Paulson's position.
42. There was evidence that Fairley might reasonably rdy on the misrepresentation.  Fairley knew
Moran and Seymour had been in negotiations with Paulsonregarding the site, and, therefore, they would

be the persons who would be expected to communicate to the partnership that negotiations had ceased.

Fairley testified that he sold the property inreliance on Moran and Seymour's representations that Paulson

15



was hot interested and there were no other interested casno developers. Since partners have aduty to
communicate "true and full information of dl things affecting the partnership to any partner” Fairley had a
right to rely onthe representation. Miss. Code Ann. 8 79-12-39 (Rev. 2001). And, Moran and Seymour
could have reasonably contemplated that Fairley would sell his partnership interest in reliance on the
representations, Moran and Seymour told Fairley the outlook for finding an casino operator was so bleak
that they were consdering sdling their own partnership interests.

143. Hndly, the evidence that the partnership did plan a casno with Paulson after Fairley sold out
showed that Fairley was proximately injured by the misrepresentation. Paulson diedin 1999. Sincethere
was evidence that a casino was planned with Paulsonand that Paulson died in 1999, the jury reasonably
could have concluded that, but for Paulson's death, the casno plans would have gone forward. Though
no cadno existed at the time of the trid, the partnership recently had executed a contract to sell the
D'lberville site to another casino developer. Thus, had Fairley not sold his one seventh interest, he would
have had a one seventh interest in that sde contract.® Clearly, viewing the evidence in the light most
favorable to the verdict, there was aufficdent evidence to create a jury question as to whether the facts
demongtrated that Moran and Seymour fraudulently induced Fairley to sdl his partnership interest.
Moreover, | believe there was sufficient evidence of the lease value of the D'lberville Site and the value of

certain land adjacent to the partnership's land to support the jury's damage award. Therefore, | dissent.

KING, C.J.,JOINSTHIS SEPARATE WRITTEN OPINION.

3 At thetime of thetrid, Fairley retained a one seventh interest in the partnership
resulting from his settlement agreement with two other partners who wereinitidly involved
in thislawsuit.
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IRVING, J., CONCURRING IN PART, DISSENTING IN PART:
144. | agree with the mgority that the evidence is insUffident to warrant afinding that Fairley sustained
hisburden of proof onthe issues of negligent and fraudulent representation. However, | disagree withthe
mgority’ sconclusonthat the evidence was insufficient to establisha breach of the contract inwhich Terry
Moran and Mark Seymour, Sr. agreed to bid $500,000 for property owned by Farley in the event The
People' s Bank and/or Southern Mississppi Flanning & Development Didtrict, Inc. initiated foreclosure
agang the property within Sixty days fromthe date of the agreement. Therefore, | respectfully dissent from
that portion of the mgority’s opinion and the ultimate result it reaches.
145.  For the reasons explained below, | would reduce the $975,000 judgment to $300,000.
6. OnMay 22,1997, Moran, Seymour and Fairley entered into an agreement in whichthey agreed,
incase of the initiation of aforeclosure of certain property owned by Fairley, Moranand Seymour would
bid $500,000 for the property. Specifically, the agreement stated in pertinent part:

147. Whereas, Fairley istheowner of that certain property described on Exhibit “ A” hereto (the
“Property”); and,

Wheresas, said Property may be sold at foreclosure; and

Whereas, the parties hereto have entered into an Option Agreement executed
contemporaneoudy herewith.*

Therefore, the parties agree as follows:

Inthe event that The People’ sBank and/or SouthernMississippi Planning & Deve opment
Didlrict, Inc., initiates foreclosure proceedings on the property described on Exhibit “A”
within 60 days fromthe date hereof, theninsuchevent Mark M. Seymour, Sr., and Terry
Moran hereby agree to bid at sad foreclosure the sum of $500,000.00 for subject

property.

4 The option gave Moran and Seymour the option to purchase the property for
$500,000.
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In the event any amount in excess of $500,000 is bid by any party at said foreclosure,
Fairley agrees that dl amounts bid over and above $500,000.00 shall be paid over to
Moran and Seymour.

148. InMay, 1997, The Peoples Bank instructed the trusteeinthe deed of trust, which Fairley had given

to The Peoples Bark, to initiate foreclosure on the property. The record contains the following relevant

testimony on thisissue:

Q.

O

>

> O

> O

Y ouinitiated aforeclosure proceeding in this case to attempt to foreclose against
Jm Fairley on some property in D’ Iberville, did you not?

Yeah, | did astrustee for the Peoples Bank.

Yes, sr. And doyou recdl when you initiated these forecl osure proceedings, Mr.
Page?

| believein May of 1997.

May of 1997. And shortly there - - | believe you tetified you opened your file
inMay. Isthat correct?

| did.

And shortly thereafter you —how did you initid [sic] foreclosure proceedings?
At the request of the bank we had the title examined to the property. | wasthe
trustee in the deed of trust, prepared the notice, delivered it to the newspaper, |
think the Biloxi Press a the time, posted a copy of the notice at the courthouse in
Biloxi.

And al that was done in June of 1997, began in June of 19977

It began in June of 1997, right.

Okay. That iswhat initiates a foreclosure.

| believe s0, yes.

Now, you later began ajudicid foreclosure, did you not?

Yes.
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O

>

> O

O

A.

Inthat case. But the actua forecl osure proceedings wasinitiated in June of 19977

Correct. | might add thet that was never completed. Theinitid foreclosure was
never completed.

Yes, dr. It was never completed, but the foreclosure proceeding began in June
of 1997.

It did.

*k*k*%k

Okay. The foreclosure proceeding that was firdt initiated in June of 1997 caled
for asde of the property at the courthouse, did it not?

Yes itdid. TheBiloxi courthouse.

The Biloxi courthouse. And natice of that was in the publications?
Yes.

Did you attend that foreclosure?

No. There never was aforeclosure pursuant to that notice. That was
canceled, and | didn’t appear at the courthouse.

Then subsequently you filed ajudicid foreclosure?

Correct.

149.  Without adoubt, The Peoples Bank initiated foreclosure on Fairley’ s property within the

sxty-day window specified in the parties agreement. The mgority finds that there was no breach of the

agreement because no foreclosure sale resulted from the initiation of foreclosure proceedings which

undeniably initiated during the sixty-day window.

150. 1 find the mgority’s congtruction of the contract both unreasonable and illogical. Firgt, the

agreement only requires that foreclosure proceedings be initiated within Sixty days, not that the sde be
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consummated within Sixty days. Second, there was never a cessation of theforeclosure proceedings. The
fact that The Peoples Bank changed the nature of the forecl osure procedure fromadminidrative to judicid
is of no rdevant consequence. On June 25, 1997, The Peoples Bank posted and published notice that
Fairley’s property would be sold on July 25, 1997. For reasons that are not entirely clear, the bank
canceled the adminigrative sde. However, on the same day that the property was scheduled to be sold
pursuant to the adminigtrative foreclosure proceedings (duly 25, 1997), the bank filed a complant initiating
ajudicid foreclosure.

151. On this set of facts, only one conclusion is reasonable: The Peoples Bank initiated foreclosure
proceedings againgt Fairley on June 25, and on uly 25, changed the manner in which it would accomplish
the god of the foreclosure, but not the foreclosure itsdlf.

152.  Whenthejudicia saewas held, neither Moran nor Seymour showed up to bid the $500,000 as
they were obligated to do. Consequently, the property was purchased by The Peoples Bank for
$200,000. Had Moran and Seymour not breached their agreement to bid $500,000 at the sale, $300,000
more would have been redized from the sdle. Therefore, | would find that Moran and Seymour owe
Fairley $300,000 and would reduce the judgment to that amount.

153.  For thesereasons, | respectfully dissent.

CHANDLER, J., JOINSIN PART.
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