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GRIFFIS, J., FOR THE COURT:
1. Michadl Ryds pled guilty to one count of conspiracyto commit murder and one count of accessory
before the fact of mandaughter. He was sentenced to serve atota of thirty-two yearswith the Mississippi
Department of Corrections. Theresfter, Ryasfiled a motion for post-conviction relief.  The Honorable
Robert Hdfrich, Forrest County Circuit Court Judge, denied the motion. On apped, Ryas clamsthat (1)
his pleawas not knowing or voluntary, (2) he was denied a preiminary hearing, (3) Judge Hdfrichshould
have recused, sua sponte, fromthe post-conviction relief motion, and (4) histria counsd was ineffective

for dlowing him to plead to the accessory charge. Finding it was error for Judge Helfrich to hear the



motion for post-conviction reief, we reverse and remand for further proceedings consstent with this
opinion.
FACTS

92. InDecember of 1997, Ryas and two other people wereindicted for capital murder of Judy Ryas
and mandaughter of her unborn child. On November 10, 1999, Ryds entered hispleas. Present at the
hearing were Ryas, his attorney, and Judge Hdfrich, who was then an assgtant didtrict attorney. Circuit
Judge Richard McKenzie sentenced Ryas to two separate twenty year termsin prison, with four years
suspended from each term.

113. In October of 2002, Ryas filed his motion for post-conviction relief. Ryals asserted only two
issues, that his pleawas not knowing or voluntary and that he was denied a prdiminary hearing. Ryds sent
acopy of the motionto Judge McKenzie. Hedid not ruleonthemation. Later, in January of 2003, Judge
Hdfrich, the former prosecutor, was sworn in as the Forrest County Circuit Court Judge. On July 15,
2003, Judge Hefrich summarily dismissad the motion for post-conviction relief, pursuant to Missssppi
Code Annotated Section 99-39-11(2). On apped, Ryds brings two additiona issues, ineffective
assgtance of counsd and that it was error for Judge Hefrich to rule on the post-conviction relief motion.

ANALYSS

14. Ryds clamsthat Judge Helfrich was required to recuse himsdf from congderation of the motion
for post-convictionrdief. Ryalsassertsthat because Judge Helfrich acted as prosecutor in his pleahearing
he should not have ruled on the motion. The State would have us hold that Ryals waived any objectionby
waiting to raise it on apped. Waiver notwithstanding, the State reasons that an objective, reasonable

person would not doubt the judge’ s impartidity in this case.



5. Theright to recusal may bewaived. Miss. Congt. art. 6, § 165; Miss. Code Ann. 8 9-1-11 (Rev.
2002). Once a party knows of, “or with the exercise of reasonable diligence may have discovered’
possible grounds, that party should thenmove for recusd. Tubwell v. Grant, 760 So. 2d 687, 689 (Miss.
2000) (citations omitted). Generdly, falureto do so will be considered implied consent to have the judge
go forward in the case. Id.

T6. Thereis, however, an exception to thisrule. When recusal is based on the fact that the judge at
onetime served a prosecutorid rolein the same case, an gppellate court can hear the matter sua sponte.
Moorev. State, 573 So. 2d 688, 689 (Miss. 1990). It can beheard evenif expresdy waived inthelower
court. McDonald v. State, 784 So. 2d 261, 265 (13) (Miss. Ct. App. 2001). Thisisbecausethe duty
to avoid the appearance of impropriety overrides any waver. Id. Therefore, we hold that Ryas's
objection will be heard in this apped.

q7. “A judge shdl hear and decide dl assgned matters, except those in which disqualification in
required.” Code of Judicid Conduct, Canon 3(B)1. Disqudification is required when a judge formerly
served as alawyer in the same case. Miss. Code Ann. 8 9-1-11 (Rev. 2002); Canon 3(E)(1)(b).

T18. Jenkins v. State explained the reasoning of thisrule. That case involved a defendant who was on
trid for murder. Jenkinsv. Sate, 570 So. 2d 1191, 1191 (Miss. 1990). Thetrid judge was the county
prosecutor when Jenkins was indicted. 1d. The judge refused to recuse on the basis that he had no
memory of hisrole as prosecutor in the case. 1d. The court noted a reasonable person would doubt the
impartidity of the judge in this case, because functions of judge and prosecutor are contradictory. Id. at
1193. TheJenkins court held “no person can be considered to be impartid while that personisaso acting

as a patisan.” 1d. Therefore, the court ruled that Jenkins had been denied due process under the
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Missssppi Conditution. Id. Compare, In the Matter of Murchison, 349 U.S. 133 (1955) (holding
federa due process violation for the clamant to serve astrier of fact).

T9. Furthermore, “[w]here one actively engages in any way in the prosecution and conviction of one
accused of acrime, heis disqudified from gtting as judge in any matter which involvesthat conviction.”
Banana v. State, 638 So. 2d 1329, 1330 (Miss. 1994) (emphasis added). Not only does this require
recusa from the origind trid, it requires recusal from subsequent post-conviction relief matters. Id. at
1331; Moore, 573 So. 2d at 689.

110. Thelaw requireslikeresult in the case a bar. Judge Hefrich ruled on a post-conviction motion
when he served as prosecutor inthe very araignment at issue. In effect, he served as prosecutor and judge
in the same cause. These functions are inherently contradictory—zedous advocate versus neutrd
adjudicator. Moreover, the powers are separate and distinct—executive versusjudicia. Thisisnot to say
that Judge Hefrichwasnot infact neutral and conscientious indeciding the matter before him. Thereisno
indication of actua bias put forth by Ryadsnor is there any in the record. The law, however, does not
require that the judge actualy be biased in order to recuse. It Smply requires that the functions of
prosecutor and judge be performed by different parties. Therefore, it wasan abuse of discretion for Judge
Héfrich to rule on Ryas s pogt-conviction relief.

11. Neverthdess, the State urgesthat areasonable person, knowing dl the circumstances, would not
doubt the judge simpartidity inthiscase. They citeto Brown v. Sate for the proposition that a“judge
is not disqudified to it at the trid of one accused of crime merdly because previoudy thereto he has
participatedinother legd proceedings againg the same person.” Brown v. State, 829 So. 2d 93, 99(110)

(Miss. 2002) (emphasis added). Brown involved atrid judge who, in 1979, sgned an indictment against
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defendant in another, prior, unrelated felony. Id. a 96 (1/6). This prior conviction was one of two that
were used to sentence him in 2001 as an habitud offender. 1d. In affirming the judge' s decison not to
recuse, the court noted that the previous indictments had “nothing to do with the trid of the ingtant case”
Id. at 99 (111). Brownthereforeisingpplicable to Ryas scase, wherethe judge had former involvement
as prosecutor with regard to the same conviction.
f12.  Both due process and “Missssippi Code Section 9-1-11 requirg| ] that we reverse and remand
S0 that another judge can rule on the meritsof the motion.” Moore, 573 So. 2d at 689; Jenkins, 570 So.
2d at 1193.

CONCLUSION
113.  Because Judge Helfrichserved a prosecutorid role inthe underlying crimind case, he was required
to recuse from the post-conviction relief motion. Failure to do so wasreversble error. Because we are
required to remand for a new hearing, we do not reach the other issues. We reverse and remand for
further proceedings before a substitute judge, to be appointed for that purpose.
114. THEJUDGMENT OF THEFORREST COUNTY CIRCUIT COURTDENYING POST-
CONVICTION RELIEFISREVERSED AND REMANDED FORFURTHER PROCEEDINGS
CONSISTENTWITH THISOPINION. ALL COSTSOF THISAPPEAL ARE ASSESSED TO

FORREST COUNTY.

KING, C.J., BRIDGESAND LEE, P.JJ.,IRVING, MYERS, CHANDLER, BARNES
AND ISHEE, JJ., CONCUR.



