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BARNES, J., FOR THE COURT:
1.  After abenchtrid, Thaddous Rainer was convicted of possession of more than thirty grams of
cocaine and was sentenced to fifteen yearsin the custody of the Mississppi Department of Corrections,

with eight years suspended, sevenyearsto serve and three years of post-release supervision. On apped,



he chalenges the trid court’s denid of his motion to suppress evidence taken as the result of an
uncongtitutiond search and seizure. Finding that the tria court abused its discretion in denying Rainer’s
motion to suppress, we reverse and render Rainer’ s conviction.
SUMMARY OF FACTSAND PROCEDURAL HISTORY

12. During the early part of September 2002, the narcotics division of the Hinds County Sheriff's
Depatment received severad complaints about illegd narcotics activities taking place around the Capitol
Street areain the City of Jackson, Missssppi. On September 9, 2002, Investigator R. W. Spooner was
patrolling the area of Capitol Street when he observed severad individuas standing in the parking lot of a
gas dation located at 612 Capitol Street. In an effort to investigate the Stuation, Spooner entered the
parking lot and pulled up next to avehicle that was parked a a gas pump. Thaddous Rainer was at the
whed of the vehide parked at the pump. Spooner then exited his car and identified himsdlf as a police
officer. According to Investigator Spooner, Rainer then “began to back out of the parking lot in an effort
toflee” Raner’ sprogresswas stymied when Captain Frank Bell maneuvered hiscar to block Rainer from
exitingthe parking lot. Upon blocking Rainer’ sexit, Bell ordered Rainer to step out of the car. Rainer then
exited the car and threw severd bags under hisvehicle. The officerssecured Rainer, retrieved the bags -
which were later found to contain cocaine and marijuana - and placed Rainer under arrest for possession
of cocane and possession of marijuana less than one ounce.

113. At trid on the cocaine charge, Rainer moved to suppress the cocaine on the ground thet it was
saized asthe result of an unreasonable search and seizure of his person under both the Fourth Amendment
of the United States Congtitution and under Article 3, Section 23 of the Mississppi Congtitution of 1890.
Rainer clamed that the officers had neither probable cause nor reasonable suspicion for the stop. Citing

the United States Supreme Court case of I1linoisv. Wardlow, the tria court denied Rainer’ smation, ruling



that Rainer’ sattempit to leave the scene in ahigh crime areagave the police reasonable suspicionto detain
him temporarily. Upon recalving this ruling, Rainer waived his right to a jury trid, and a bench trid
proceeded. No testimony was adduced at trid, and the only evidence before the court was Investigator
Spooner’ s typewritten report setting forth the details of the stop, and areport from the Missssppi Crime
Laboratory identifying the seized substances. The tria judge convicted Rainer of possesson of cocaine
greater than thirty grams, and sentenced him to a term of fifteen years in the custody of the Mississippi
Department of Corrections, witheight years suspended, sevenyearsto serve and three yearsof supervised
probation.
14. Aggrieved, Rainer filed atimely gpped to this Court, asserting that the trid court erred in denying
hismotionto suppress. Finding that thetria court erred in its determination that the officers had reasonable
suspicion meriting an investigatory stop, we reverse and render.

STANDARD OF REVIEW
5. Our well-settled standard of review for the admission or suppression of evidence is abuse of
discretion. Mississippi Transp. Comm'n v. McLemore, 863 So. 2d 31, 34 (14) (Miss. 2003). “Under
this standard, this Court will affirm unless there is a definite and firm conviction that the court below
committed a clear error of judgment in the concluson it reached upon weighing of rdevant factors.”
Caracci v. Int'l Paper Co., 699 So. 2d 546, 556 (1116) (Miss. 1997).

ISSUE AND ANALYSIS

WHETHER THETRIAL COURTERRED IN DENYINGRAINER’'SMOTION
TO SUPPRESS

916. The Fourth Amendment to the United States Congtitution and Article 3, Section 23 of the

Missssippi Condtitutionof 1890 prohibit unreasonable searches and saizuresmadewithout probable cause,



except under certain limited exceptions. See United States v. Ross, 456 U.S. 798, 825 (1982); Walker
v. State, 881 So. 2d 820, 827 (114) (Miss. 2004). In Terry v. Ohio, 392 U.S. 1 (1968), the United
States Supreme Court hed that an officer may, consstent with the Fourth Amendment, make a brief,
investigatory detention without a warrant when the officer hasareasonable suspicion that crimind activity
is afoot. Terry, 392 U.S. a 30-31. While the “reasonable suspicion” standard is less demanding than
probable cause, the Fourth Amendment il requires a minimd leve of justification for making the stop.
[Hlinoisv. Wardlow, 528 U.S. 119, 123(2000) (ctingUnited Statesv. Sokolow, 490 U.S. 1, 7 (1989)).
Still, an officer who makes such astop “must be able to point to specific and articulable facts’ thet judtify
theintruson. Terry, 392U.S. a 21. Infact, “ Theofficer must be ableto articulate more than an *inchoate
and unparticularized suspicion or “hunch™ of crimind activity” inorder tojudtify aTerry stop. Wardlow,
528U.S. at 123-24 (quoting Terry, 392 U.S. at 27). Furthermore, the reasonableness of officia suspicion
must be measured by what the officersknew before they initiated the seerch. Florida v. J. L., 529 U.S.
266, 271 (2000). Absent reasonable suspicion warranting such a stop, the individua approached by
authorities has the right “to ignore the police and go about his business” Wardlow, 528 U.S. a 125.
Furthermore, any “refusd to cooperate, without more, does not furnish the minima level of objective
justification needed for a detention or seizure.” 1d. (quoting Florida v. Bostick, 501 U.S. 429, 437
(1991)).

q7. Inthe case at bar, the State contendsthat the officersinthis case had reasonable suspicionto detain
Raner temporarily because he purportedly attempted to flee the scene when approached by police

operating in what they believed to be a“high crime area™ Had there been credible evidence before the

While the fact that atemporary detention occursin a high crime areais a relevant consideration
inaTerry andyss, “[A]nindividud’ s presenceinthe area of expected crimind activity, sanding done, is
not enough to support a reasonable particularized suspicion that [a] person is committing a crime.”

4



trid judge that Rainer had in fact entered into unprovoked flight upon seeing the poalice, this Court would
have upheld the stop under the recent United States Supreme Court case of Illinois v. Wardlow. In
Wardlow, the United States Supreme Court hdd that it is permissble for courts and police to infer
wrongdoing from the fact of unprovoked flight, thusjudtifying a Terry stop. Wardlow, 528 U.S. at 124
(“Headlong flight - wherever it occurs - is the consummeate act of evasion: It is not necessarily indicaive
of wrongdoing, but it is certainly suggestive of such”).

118. Inthis case, however, therewas no direct evidence that Rainer actudly fled from the police. Inhis
report, Spooner stated that when he exited his car and identified himsdlf as an officer, Rainer “began to
back out of the parking lot in an effort to flee” This bare, uncorroborated assertion is not supported by
any facts submitted by the State. Spooner’s report makes no mention of any facts that support the
concluson that Rainer entered into unprovoked flight a the Sght of the police. For example, there is no
evidence of the speed at which Rainer attempted to exit the parking lot, nor is there evidence that Rainer
drove erdicdly upon trying to leave. Notably, the lack of evidence of flight compelled the trid court to
mention that “1t may very well have been that [Rainer] was leaving the gas pump smply because he was
through getting his gas and had paid for it.” Accordingly, in the absence of more detail, we are not
prepared to affirm afinding of flight.

T9. Wefind that the trid court abused its discretion by applying Wardlow in an instance where there
was no evidence of unprovoked flight. As the officers in this case did not have reasonable suspicion to
detain Rainer, the evidence against him should have been suppressed as the fruit of an unconditutiond
searchand saizure. See Jacksonv. State, 418 So. 2d 827, 829 (Miss. 1982); Bessent v. State, 808 So.

2d 979, 983 (Miss. Ct. App. 2001).

Wardlow, 528 U.S. at 124.



910. The dissent agrees that there was insufficient evidence of flight to warrant the gpplication of
Wardlow. However, citing California v. Hodari D., 499 U.S. 621, 629 (1991), the dissent concludes
that Rainer forfeited any privacy right to the bags in questionwhen he threw them benegth his car upon his
exit from the vehicle. In Hodari, the defendant tossed away a amdl rock of crack cocaine during the
course of being pursued by police. In determining whether the cocaine was the fruit of an unreasonable
saizure, the United States Supreme Court addressed the question of whether Hodari had been “seized” at
the time he abandoned the drug. In finding that the cocaine was not the result of an unreasonable saizure,
the Supreme Court held that the seizure of a person requires “either physicd force. . . or, wherethat is
absent, submission to the assartion of authority.” Harper v. State, 635 So. 2d 864, 866 (Miss. 1994)
(quoting Hodari, 499 U.S. a 626). Because Hodari did not submit whenordered by the police to stop,
hewasnot seized at the time he abandoned the cocaine. Rainer, however, after being blocked in by police,
exited his car upon being ordered to do so and did not flee uponleaving the vehicle. Rainer thus submitted
to the authority of the police and was seized within the definition set forth in Hodari. Notably, in each of
the cases cited by the dissent, the defendant abandoned the evidence at issue before submitting to the
authority of the police. In such ingtances, Hodari clearly dlows the introduction of the abandoned
evidence. The case a hand isthus digtinguishable.
11. Fnding that the trid court erred in falling to grant Rainer’s motion to suppress, we reverse and
render Rainer’ s conviction, and fully and findly discharge him.
112. THEJUDGMENT OF THE CIRCUIT COURT OF THE FIRST JUDICIAL DISTRICT
OF HINDS COUNTY IS REVERSED AND RENDERED. ALL COSTSOF THISAPPEAL
ARE ASSESSED TO HINDS COUNTY.

KING,C.J.,LEE,P.J.,IRVING,CHANDLER AND ISHEE, JJ., CONCUR. BRIDGES,

J., DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY MYERS, P.J., AND
GRIFFIS, J.



BRIDGES, J., DISSENTING:

113.  The mgority opinion reverses Rainer’s because they did not find enough evidence to determine
that Rainer attempted to fleefollowing the Wardlow decison. However, even if Rainer merely attempted
to leave the gas station upon seeing the fird officer, he discarded severd bags of marijuana and cocaine
away from his vehicle upon seeing the second officer . ThiscasefollowsCaliforniav. Hodari, 499 U.S.
621,(1991) morethanit followsthe Wardlow case. By abandoning the bags Rainer logt any privacy right
tothem. Thus, thetria court properly admitted the bagsinto evidence sSince no search and seizureviolation
occurred.

14. The case concerns whether the trid court properly admitted the evidence and not whether the
officers illegdly detained Rainer. The property aso cannot be fruit of the poisonous tree since Rainer
abandoned the property. Had Rainer kept the property on his person or indde his vehicle the officers
would need to adequatedly articulatethar reasonable suspicionthat Rainer attempted to flee from them on
Ste.

115.  InWilliamsv. State 892 So.2d 272, 278 (115)(Miss. Ct. App. 2004) The court ruled that
Williamss searchwas not an unreasonabl e search as contempl ated by the Fourth Amendment because the
evidence was not found on Williamss person, and he cannot claim to have had a reasonable expectation
of privacy dongsde a public road. While not a public road a public parking lot clearly gets the same
treatment. The court noted, Also pertinent inthis caseisthe principle of abandonment. By discarding the
duminumfail package, beforethe policetook himinto custody, Williams abandoned it and deprived himsdf
of any right to privacy. See California v. Hodari D., 499 U.S. 621, 629,(1991); Harper v. State, 635
So.2d 864, 867 (Miss.1994); Bessent v. State, 808 So.2d 979, 985-86(1 20)(Miss. Ct. App. 2001).

Indeed, the facts of Hodari, inwhichthe defendant abandoned the cocaine he possessed while fleaing from



the police, uniquely fit the facts of the case before us. Williams abandoned the crack cocaine before the
police took him into cugtody; it was not the fruit of anillega seizure”

116. Missssppi'sdefinition of arrest isfound in Jackson v. Sate, 335 So.2d 116 (Miss.1976).

An arrest is not consummated until there has been ataking of possesson of aperson by manud caption,
or submisson on demand; and dthough a manud touching is unnecessary unlessthereis resstance to an
arrest, theremust be restraint of a person to establishanarrest. 1d. at 118-19 (quoting Fondrenv. State,
253 Miss. 241, 259, 175 So.2d 628, 636 (1965)).

M17.  InBessent v. Sate, 808 So.2d 979, 985(119) (Miss. Ct. App. 2001) the Court found that “Our
supreme court followed the ruling of the U.S. Supreme Court in California v. Hodari, 499, wheniit held
that evidence seized after being abandoned by a suspect is not the fruit of an illega saizure” Instead,
Bessent voluntarily abandoned the evidence. The Court did not agree with Bessent's assertion that heis
entitled to the protection of the law againgt unreasonable searches Smply because he may have quickly
abandoned the evidence on the mistaken belief that he could be compelled to produce it on the officer's
direction. Bessent, 808 So.2d at 985-986.

118. Inthe case of Harper v. State, 635 S0.2d 864 (Miss.1994), the suspect threw down arock of
cocaine as he ran away from the police. He had not been placed under arrest at the time when heran. An
officer picked it up and it was admitted as evidence. The court held that "Harper was not seized or
arrested when he discarded the drugs. He was not restrained or stopped at the time he threw down the
cocaine, and the cocaine, therefore was abandoned and not the fruit of an unlawful seizure or arrest.”

Harper, 635 So.2d at 867.

119. This case only dightly differs snce the police car pulled behind Rainer after it appeared he was

going to flee according to the on scene officers. Beforethe policearrested or placed Rainer incustody he



got out of his vehicle and threw the bags under the vehicle. Since the search did not occur on his person

or in his vehicle but of items he discarded Rainer did not have his Fourth Amendment rights violated.

120. | agree with the mgority that the policedid not present enough evidence that Rainer attempted to
flee by faling to describe how he attempted to leave his parking place to apply the Wardlow decison.
However, Rainer discarded the items from his vehicle and thus gave away any property right he had over
them. He cannot claim that the officers searched or seized him by collecting abandoned property and
recognizing him as the source of that property. For these reasons | respectfully dissent and would affirm

thetrid court.

MYERS, P.J., AND GRIFFIS, J., JOIN THISSEPARATE WRITTEN OPINION.



