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MYERS, P.J., FOR THE COURT:
1. On June 3, 2004, Davis Idand Land Co. (Davis) filed a complaint in Warren County Chancery
Court to confirm and quiet title to 95.75 acres of land located on Davis Idand west of Vicksburg,
Missssppi. Daviswas seeking to prevent the Vicksburg Warren School Digtrict (School Didtrict) from
marking, cutting or selling timber on the disputed property. The School Didrict filed amotion to dismiss
which was granted on December 10, 2004. Aggrieved by the ruling of the chancery court, Davis appeds

rasing the following issue



. WHETHER ORNOT THE CHANCELLOR ERRED IN DETERMINING THAT THE CLAIM OF
DAVISISLAND FORCONFIRMATION OF TITLE TO REAL ESTATE WASBARRED BY THE
DOCTRINE OF RES JUDICATA.
12. Finding no error, we affirm the ruling of the chancery court.

FACTS
113. This is a dispute over approximately 95.75 acres of land located on Davis Idand, just west of
Vicksburg, Missssippi. Davis purchased approximately 5,200 acres on the idand in 1971, and dso
acquired the balance of a ninety-nine year |ease of sectionsixteenschool trust landswhichexpired in1987.
Inanticipationof the lease expiration, the School Didtrict contacted Davis regarding itsdesireto locate the
boundariesof section 16. Theleased 16th section had been retained by the same owner of the 26th section
for over seventy years, and the boundary line had become inditinct.
14. Davis and the School Didtrict agreed to share the expense of having the property surveyed by E.C.
Burkhardt so that the boundary line between the property that was owned in fee smple and the property
that was leased could be determined. In 1834 there was a government survey of the lands in question.
In 1848 there was a government resurvey of the lands in question. The Burkhardt survey, which was
dlegedly prepared in reliance onthe 1848 government resurvey, was completed in 1988 and both parties

were furnished copies. Davis complained about the accuracy of the Burkhardt survey and clams that

approximately ninety-five undetermined acres of said property isredly insection 26 rather than section 16.

5. Despite disouting the results of the Burkhardt survey, in June 1990, 1995, and 2000, Davis
executed five-year hunting and fishing leaseswiththe School Didtrict for dl of section 16, located inWarren

County, Mississppi, containing 417.4 acres as shown by the survey of Burkhardt. Davis States thet it



executed theseleases under duress becauseit fdt it had no dternative. Davisownsall theland surrounding
section 16, and gated that it could not afford dl the problems that would arise from someone elseleasing
this section.
T6. In 1996 and 2000, the School Didtrict advertised for bids to cut lumber from section 16. A
contract was findized between the School Didrict and Anderson-Tully Veneers on October 16, 2000.
OnDecember 11, 2000, Davis filed acomplant inthe United States Ditrict Court for the SouthernDidtrict
of Missssppi in which it sought declaratory judgment from the court establishing the boundaries of the
subject land. This complaint was subsequently amended on April 10, 2001. Both Davis and the School
Digrict damed ownership of the land.
17. On or about January 14, 2003, the U.S. Didrict Court for the Southern Didtrict of Missssppi
found that Davis s suit for declaratory judgment was time-barred by the applicable Mississippi statute of
limitations (Missssppi Code Annotated 815-1-7) and dismissed the case with prgjudice. As to the
counterclams brought by the School Didtrict, the digtrict court dismissed these as state actions without
prgiudice. On October 14, 2003, the decison was affirmed by the United States Court of Apped sfor the
FifthCircuit. OnJune 3, 2004, Davisfiled a* Complaint to Confirm and Quiet Title” in the Chancery Court
of Warren County seeking to prevent the School Didtrict from marking, cutting or sdling timber on the
disputed property. The School Digtrict subsequently filed a motion to dismiss or, in the dternative, for
summary judgment. On December 10, 2004, this case was dismissed due to res judicata

. WHETHER OR NOT THE CHANCELLOR ERRED IN DETERMINING THAT THE

CLAIM OF DAVIS ISLAND FOR CONFIRMATION OF TITLE TO REAL ESTATE WAS
BARRED BY THE DOCTRINE OF RES JUDICATA.



118. Davis damsthat the chancellor did not determine whether or not any issue or clam in the date
court action had been adjudicated in the federd case. Davis goes on to argue that the chancdlor relied
upon the “four identities’ of resjudicatainerror, when she should have ruled that the issue before the sate
court was not litigated in the federdl case. The School Didtrict asserts that Davisis asking the state court
to do the same thing it asked the federd court to do, which is determine ownership.

T9. This Court decides whether or not summary judgment is appropriate by reviewing the issue de
novo. Townsend v. Estate of Gilbert, 616 So. 2d 333, 335 (Miss. 1993). When there is no genuine
issue of materid fact then summary judgment is gppropriate. Brown v. Credit Center, Inc., 444 So. 2d
358, 362 (Miss. 1983). Oncethe party moving for summary judgment has shown the abbsence of materid
fact, the burdenfdls onthe non-moving party to produce specific facts showing that thereisagenuine issue
of materid fact. Fruchter v. Lynch Qil Co., 522 So. 2d 195, 199 (Miss. 1988).

110. Davisfiledsuit inU.S. Digtrict Court pleading botha Fifth Amendment and Fourteenth Amendment
violation. Davis aso requested the court to find the 1848 survey void and to gppoint a specid madter to
re-establish boundary lines. The district court relied upon Mississippi Code Annotated 815-1-7, in
determining that the ten year Satute of limitations had run; therefore, Davis was barred from bringing this
action. Davisfiled this complaint in state court asking the court to confirmthe title in accordance with the
1834 survey. Even though the wording is different between the federal complaint and the state complaint,
Davisis asking for the same rdief.

11. The following four identities must be present for resjudicatato apply: (1) identity of the subject
meatter of the action; (2) identity of the cause of action; (3) identity of the partiesto the cause of action; and

(4) identity of the qudlity or character of a person for or againg whom the clam ismade. Pro-Choice

4



Mississippi v. Fordice, 716 So. 2d 645, 665 (1169) (Miss. 1998). A party will bebarred from rdlitigating
issues or those which should have been litigated when these four elements are met. Dunaway v. W.H.
Hopper and Associates Inc., 422 So. 2d 749, 751 (Miss. 1982).

f12.  Thiscase deds withthe same subject matter, the ownership of approximately 95.75 acresof land
located on Davis Idand, just west of Vicksburg, Missssppi.

113.  The second requirement, identity of the cause of action, is met when commondity isfound in the
underlying facts and circumstances for which the daimis asserted and rdlief issought. Riley v. Moreland,
537 So. 2d 1348, 1354 (Miss. 1989). The usud test to determine whether or not the two causes of action
are the same iswhether or not the same evidenceis necessary. McCorkle v. Loumiss Timber Co., 760
S0. 2d 845, 856 (146) (Miss. Ct. App. 2000). The cause of action in both casesisto confirm and quiet
title and to determine whichsurvey should be relied upon, the 1834 or the 1848. In order to determinethis,
the same evidence would be needed in the state action as was needed in the federal action.

114. The identities of the parties must be at least in privity with one another. Williamsv. Vintage
Petroleum, Inc., 825 So. 2d 685, 689 (117) (Miss. Ct. App. 2002). It is not necessary to use drict
identity. Littlev. V. & G. Welding Supply, Inc., 704 So. 2d 1336, 1339 (1115) (Miss. 1997). “Privity”
isabroad concept which is recognized and requires us to look at the surrounding circumstances in order
to determine whether aclam preclusonisjudified. 1d. Inboththe federa case and the state case, Davis
and the School Didrict are the parties; therefore, the third identity requirement is met

115. Thelast identity isthe qudity or character of the person for or agang whom the suit is brought.
If someone appears in some limited or representative capacity inone case and persondly in another, then

the partiesqudity or character of the two actionsisdifferent. McCorkle, 760 So. 2d at 856 (147). Inthe



present case, both Davis Idand and the School Didtrict are in the same capacity as the parties in boththe
federd action and the State action.

116. Therefore, snce the four identities are met, we find that the chancellor was proper in granting the
School Digrict’s motion to dismiss based upon resjudicata

117. THEJUDGMENT OF THEWARREN COUNTY CHANCERY COURT ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J,, LEE, PJ., SOUTHWICK, IRVING, CHANDLER, GRIFFIS, BARNES,
ISHEE AND ROBERTS, JJ., CONCUR.



