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1. JohnMozingo Real Estate & Auction, Inc. (Mozingo) sued Nationa AuctionGroup, Inc. (NAG),!
dleging intentiona interference with ether an existing or prospective contract. The court granted NAG's
motionfor summary judgment. Aggrieved, M ozingo apped sand assertsthat the court erred in (1) granting
summary judgment and isuing “ Findings of Fact and Conclusonsof Law;” (2) srikingthe affidavits of John
Mozingo (Mr. Mozingo), T.J. Wills? and Charles Allen; and (3) exhibiting biasinfavor of NAG. Mozingo
a0 requests that we not only reverse and remand, but aso order transfer of the caseto a different circuit
court judge “who has no ties of friendship or professond association with the attorneys and judges
implicated as engaging in the tortious acts upon which the Complaint is based.”

2. Finding no error, we affirm.

FACTS

113. On November 5, 1998, a partition proceeding was beguninaHarrison County Chancery Court.
The partition sought to divide alarge piece of property inBiloxi, whichwas owned by twenty-five different
individuds. The owners eventualy contracted withNAG to sdll the property at a public auction. On June
3, 2000, the property was auctioned and sold for around $5.7 million.® Theresfter, stipulations agreeing

to the terms of the auction and sale were Sgned by each of the twenty-five owners of the property. On

"Mozingo actudly sued NAG, Eddie Haynes, and James Jenkins. Intheinterest of clarity, werefer
to the defendants collectively as NAG throughout this opinion.

2Mr. Mozingo isthe owner of Mozingo Real Estate and Auction, Inc. Willsisoneof thetenants-in-
common who owned the property auctioned by NAG.

3 NAG and Mozingo disagree as to the estimated value of the property. NAG maintains that the
$5.7 million was well above the estimated vaue of the property. Mozingo claims that the property had
been appraised to be worth as much as$30 million. No officid estimate appearsin the record from either
party, but the court did indicate on the record that the sde price ($5.7 million) was above the estimated
vaue of the property as given to the court.



Augugt 10, 2000, find judgment was entered in the partition action approving the auction and sde of the
property.

14. Mozingo dams that it had an oral contract with one of the owners, John Milner, to auction the
property. Mozingo claims that it had worked toward the auction for five years prior to the auction by
NAG. Mozingo theorizes that Milner chose to give the contract to NAG because Mozingo refused to
conduct the auction as an absolute auction. Mozingo aso strenuoudy contends that the way the auction
was conducted by NAG wasillegd and unethicd, and hasfiled severa adminigrative actions aganst NAG
asaresult. All of these complaints have been dismissed by the agencies and organizations with which they
werefiled. OnApril 2, 2002, Mozingo filed acomplaint against NAG, asserting that NAG had interfered
with its contractud rights. The primary thrust of Mozingo's complaint is that NAG, lawyers, and judges
conspired to sted Mozingo's contract to auction the property.

5. Mozingo'sinitid request for discovery went unanswered, and a motion to compel discovery was
filed. NAG sdtorney a the time of the request eventudly withdrew and was replaced by NAG’ s current
counsel. When it came to the attention of the current counsel that the discovery requests had not been
answered, discovery responses were filed. This filing occurred very shortly before the hearing on the
summary judgment mation. In the discovery, NAG smply refused to answer many of the questions,
assarting that “[t]he present action is an impermissible collaterd attack on the find orders of the chancery
court gpproving the auctionsale. . . . [N]or isthe informationsought by thisinterrogatory calculated to lead
to the discovery of admissble evidence.” No further motion to compd or expand on the discovery was
filed by Mozingo, dthough its attorney complained about the quality of the discovery during the summary

judgment hearing.



T6. In order to meet its burden for summary judgment, NAG attached numerous documents to its
motionfor summary judgment (al of whichwere provided to Mozingo aspart of discovery). Mozingo filed
three affidavits in support of its clam, and very little elseinthe form of evidence. After the hearing, NAG
filed amoation to gtrike the affidavits, which the court granted. The summary judgment hearing was held
on August 11, 2003. On September 29, 2003, the court entered findings of fact and conclusions of law
granting summary judgment to NAG. A find judgment dismissng Mozingo's clams was entered on
October 2, 2003.
7. After find judgment was entered, Mozingo filed a series of pleadings, induding amotion requesting
that the court reconsider its judgment. On October 30, 2003, NAG filed a cross-motion for sanctions
agang Mozingo and its atorney. On August 2, 2004, the court held a hearing on dl the outstanding
motions. The same day, the court entered an order affirming summary judgment. An order denying
sanctions and dl other pending mations was entered on August 10, 2004. Mozingo then gave its notice
of apped, and NAG responded with notice of its cross-apped..
ANALY SIS AND DISCUSSION OF THE ISSUES

(1) Propriety of Summary Judgment and Conclusions and Findings
118. When reviewing agrant of summary judgment, our standard of review isde novo. McMillanv.
Rodriguez, 823 So. 2d 1173, 1176-77 (19) (Miss. 2002). We will construe the record in the light most
favorable to Mozingo, snce summary judgment was entered againgt it. 1d. Weaffirm summary judgment
only where the non-moving party is unable to present any genuine issue of materia fact. 1d. The burden

ison NAG to show that there is no genuine issue of materid fact. Id.



19. Despite the heavy burdenthat a party moving for summary judgment faces, we find that NAG met
that burden in this case. Mozingo argues that summary judgment was improper because the court
incorrectly stated multiple factsinitsfindings. We are unswayed by this argument, since none of the facts
complained of by Mozingo bear any relevance to its tort dams. Monzingo aso contends that the court
appliedincorrect legd standardsin its conclusons of law. Mozingo specificadly dleges that the trid court
did not adequately address whether there was a genuine issue of materia fact whenit dismissed Mozingo's
cdams

110. We find that the court made adequate findings that there was no genuine issue of materid fact
aufficient to support adenid of summary judgment. The judge specificaly detailed aseries of factsthat he
considered to be undisputed, induding (1) that there was no signed auction contract between Mozingo and
the owners, that the order authorizing the sale for the partition action had aready become find, and that
Mr. Mozingo had sent a letter to the National Auctioneers Association (NAA) wherein he admitted that
“he had never been hired by the sdller and did not bring or register any cdlient asa purchaser at the auction
sale.” Thecourt dso pointed out that Mozingo had offered no evidence whatsoever concerning how NAG
had interfered with its dleged contract with the property owners.

11. Ascorrectly noted by the court, NAG supported its summary judgment motion by submitting
“numerous evidentiary exhibitsand pertinent excerptsfromthe recordinthe Partition Action.” By contrast,
the court found that Mozingo had “responded with conclusory affidavits which the court has stricken
because the representations made therein conflict with prior representations to the court. . . .”

12. We note that the court created confusion by spending a ggnificant amount of time delving into the

irrdlevant issue of whether res judicata or collatera estoppel would bar Mozingo from attacking the



partition action. Mozingo's clams before the court involved only torts for intentiond interference; the
lengthy discussionof the partitionorder and the various adminisirative decisons bore no relevanceto those
clamswhatsoever. However, we find that the court till presented adequate findings and conclusonsto
support itsdecisonthat Mozingo had not shown any issue of materid fact concerningitstort dams. Other
than afew sdf-serving affidavits which were ultimately stricken by the court, Mozingo presented nothing
but conjecture to support its tort claims. Various theories were espoused, both below and in Mozingo's
apped briefs, but no evidence has been presented to support any of these claims.

13. Eventhe most basic of facts that Mozingo aleges is unsupported by the record. For example,
Mozingo damsthat it “and [its] staff dedicated atremendous amount of time and money to preparefor the
auction. ... Among other things, Mr. Mozingo twice leased a hdicopter to take agrid photographs of the
property.” Both of these claims should be easy to prove by presenting the affidavit or testimony of one of
the “gaff” who worked on the auction, but no such employee was ever presented on the record. No
receipt was provided by Mozingo showing that it had paid for the use of ahelicopter once, let done twice.
Not agngerecord was produced showing any contact between Milner and Mozingo during the five years
it clamed it worked on preparing for the auction of the property and “advised Mr. Milner in person and
by telephone of thework . . . severd times dmost every week.”

114. Thebassof Mozingo'sintentiond interference damsis that Faye Craven, who worked for NAG
in some capacity, learned of the auction from Mr. Mozingo and informed NAG that it should “stedl” the
auction. Thereisno evidence presented that any of the conversations M ozingo alleges happened actudly
took place. Nothing but conjecture is offered to substantiate this link between its aleged contract and

NAG. Asanexampleof thefantastic nature of many of Mozingo'sstatements, it damsinitsbrief that Mr.



Mozingo and his attorney “met with [a Specid FBI Agent] a the FBI officein Gulfport. Mr. Meadows's
and other individuals nameswereraised. ... Counsd, inthe spirit of full disclosure, revealed thismeeting
tothelower court during the hearing onthe Motionfor Summary Judgment.” Inafootnote, Mozingo clams
that this disclosure “was made in open court onthe record and should appear inthe Transcript at T 27-28,
but for reasons unknown to counsel the disclosure does not appear inthe officid transcript. Thisomisson
rasesgraveissues.” Mozingo further damsthat Milner and his atorney entered into “secret negotiations
with NAG” and “explained [that] a verba contract had aready been formed with the Appellant, and the
Appdlant had worked five years preparing for the auction. . . . [NAG] agreed smply to ignore the
Appdlant’s contract (or prospective contractua relationship), and developed plans to avoid the
ramifications of conducting an absolute auction.. .. ."

115.  Inaddition, we note that, as acknowledged in its brief, Mozingo would have avery difficult time
proving interference with an existing contract. Simply put, thereisvirtudly no evidence that Mozingo had
a contract with Milner. The only evidence to the contrary is its own assertions, which contradict Mr.
Mozingo's previous statementsto the NAA. In his letter to the NAA, Mr. Mozingo stated that he was
aware that he had no contract with Milner, and had never had a contract because whenever he pressed
Milner for a contract, Milner refused: “| attempted severd timesto get [Milner] to sgn a contract, but as
many times as| tried, he explained that there were gpproximatdly twenty-five heirs to ded with, and that
his sgnature would not carry any weight and that it would take court action to get dl of the heirsto agree
onthesde” Mr. Mozingo stated in the same letter that he “inquired of [Milner] what | had done wrong

and why they had sdlected an auction company who had never before conducted even one auction in our



aea ...” These gatementsindicate that Mr. Mozingo and his company clearly understood that they had
no contract with Milner, because Milner had refused to enter into a contract with them.
716. Therefore, the only clam that Mozingo can rely on is that of intentiond interference with a
prospective contract, which it admits is the same as interference with business relations. However,
Moaozingo ill has not provided any evidence sufficient to establisha genuine issue of materid fact regarding
thisclam. No actud evidence whatsoever was presented by Mozingo showing that NAG interfered with
itsbusinessreations withMilner and the other owners, or evenshowing that NAG knew about Mozingo's
aleged discussons with Milner.
17.  Inshort, the grant of summary judgment was proper. No genuineissue of materid fact wasraised
by the evidence produced by Mozingo.

(2) Striking of the Affidavits
118. Initssecond point of error, Mozingo clams that the court erred in riking the affidavits presented
by Mr. Mozingo, Allen, and Wills. Initsorder griking the affidavits, the court stated that it was doing so
because the affidavits “flaly and materidly contradict the records and prior related proceedings.”
Missssppi courts have indicated that a motion for summary judgment cannot be defeated “ by submitting
an afidavit which directly contradicts, without explanation, his previous testimony.” Foldes v. Hancock
Bank, 554 So.2d 319, 321 (Miss. 1989) (dating Kennett-Murray Corp. v. Bone, 622 F.2d 887,894 (5th
Cir. 1980)).
119. IngrikingMozingo' saffidavit, the court stated that“Mr. Mozingoisjudicidly estopped from taking
a position in the present litigation which is directly contradicted by his prior written and testimonia

submissons to the NAA, and the actual content of the court record in the Partition Action.” Mozingo



contends that the affidavit was not properly stricken under the reasoning of Foldes because the prior
inconggent satement was not given “in the depositions and Interrogations [sic] submitted in the same
case.” However, after examining Foldes, we can find no requirement that the “testimony” referred to be
limited to depositions and other documents from the same proceeding. Mozingo then retreatsand argues
that “[a]t mogt, any prior inconggtent statements mugt be found in litigation. Mr. Mozingo was not in
litigation before the Association.”

920. Theletter wherein Mr. Mozingo stated that he had no contract with Milner or the other owners was
aletter writtenby himthat wasintended to support anadminigrative complaint aganst NAG. No assertion
has been offered by Mozingo to show that the letter was not written by Mr. Mozingo, or was not written
with the intent of pursuing an adminigtrative action againgt NAG. Instead, Mr. Mozingo's statements to
the NAA are explained by usng the falowing example: “ Counsdl’s Mother gave him a gold pocket watch
when he was twenty years old, yet it was stolenwhenhe was twenty-two years old. Counsd can say he
had no gold pocket watchwhen he was twenty-five yearsold, and not contradict the fact [that] he had one
when he was twenty. Matters must betakenincontext. The Appelant’s contract had been stolen by the
Appellees so his gatement was not contradictory.” Thisexample might berdevant, except for thefact that
the letter clearly indicated that Mozingo had never had acontract withthe owners of the property, because
Milner had told Mozingo that he did not have the authority to contract on behdf of the other owners.
921.  Although we are not certain that the court pursued the proper remedy in striking Mr. Mozingo's

affidavit,* we find that the affidavit could not have been considered in denying the motion for summary

“Mississippi case law provides adearth of guidance on the sriking of afidavits. Ultimatdly, the
decison of whether to strike an afidavit lies within the sound discretion of the tria court. We are not

9



judgment, and therefore, the striking of the afidavit is moot. Missssppi case law is clear that summary
judgment cannot be defeated by an affidavit that is incontradictionwith the previous sworn statements of
apaty. Evenif hisletter to the NAA cannot be considered suffident to requirethe sriking of his affidavit,
Mr. Mozingo's sworn and recorded statements to the NAA are sufficient to disqudify his affidavit,
especidly whentaken in context with the letter writtento the NAA. In histestimony beforethe NAA, Mr.
Mozingo, whendiscussng hislack of protest at the actua auction of the property (which he attended with
his son), stated that “[w]e had not been hired by the sdler.” In other words, Mr. Mozingo admitted that
he and his company had no contract with the ownersof the property. Mr. Mozingo also stated that he had
“competed for this sale’ and lost to NAG, who was conducting the auction. Therefore, the affidavit
submitted to the court contradicted Mr. Mozingo's own statements to the NAA at his grievance hearing,
and therefore could not be sufficient to defest amotion for summary judgment. Evenif the judgewasin
eror for sriking the entire afidavit, he could not have found that the motion for summary judgment could

be overcome by the affidavit, and therefore, any error caused by the striking of the affidavit was harmless.

922. Mozingo arguesthat Wills saffidavit was dso stricken improperly smply because Wills “was not
a party inthe indant case.” Mozingo clams that Wills only sgned the dtipulation gpproving the sde by
NAG because “Mr. Meadows told Mr. Wills he would be sued if he did not Sgn the stipulation, the

substance of which was not evenclear to Mr. Wills” Mozingo presents no evidence whatsoever for this

certain that the court did not abuse this discretion in striking Mozingo' sentire affidavit. However, wefind
that any error on the part of the court was harmless and moot, as discussed above.

10



dam, and Wills safidavit makesno mentionof any coerciononthe part of Meadows.®> Therefore, Wills's
affidavit was directly contradicted by his previous sworn stipulation agreeing to the sde of the property,
and was properly disregarded by the court. Aswith Mr. Mozingo's affidavit, regardiess of whether the
court shoud have gtricken the affidavit in its entirety, the self-serving and contradictory nature of the
afidavit entitled the court to disregard it whengranting summary judgment. Therefore, any error in striking
the affidavit was harmless.
123.  Mozingo dso clamsthat the court erred ingtriking the efidavit of Charles Allen, itsattorney. The
bass for Mozingo’ sdam appearsto be that it was unhappy withthe discovery provided by NAG. Allen's
afidavit was submitted as part of a Rule 56(f) motion. Rule 56(f) of the Missssppi Rules of Civil
Procedure states:

Should it gppear from the affidavits of a party opposing the [summary judgment] motion

that he cannot for reasons stated present by affidavit facts essentia to judtify his opposition,

the court may refuse the gpplication for judgment or may order a continuance to permit

affidavits to be obtained or depositions to be taken or discovery to be had or may make

such order asisjust.
Allenfiled his afidavit because, at that time, no discovery answers had been provided to Mozingo. Within
days after the filing of the affidavit, discovery responses were filed by NAG.®

7124.  Allen safidavit stated that hisdient had “received no response” to discovery requestsand pointed

out that there was “currently a Motion to Compel Discovery pending before this Court.” As with the

*Meadows is aMississippi attorney who worked on the partition and subsequent auction of the
property sold by NAG.

®NAG sinitia counsd apparently never filed answersto Mozingo' sdiscovery requests. Thefiling
of this affidavit alerted NAG'’ s counsel that discovery had never been given, a deficiency that was promptly
corrected.

11



affidavitsof Mr. Mozingo and Wills we are not convinced that the court was correct ingtriking the effidavit
initsentirety. However, since the affidavit was filed to address the lack of discovery provided by NAG,

and NAG thereafter produced discovery, the affidavit became moot and irrdevant. Only harmless error
could result from the griking of the affidavit after discovery was provided by the defendants. After NAG
filed discovery responses, the bdl wasin Mozingo's court to compe further discovery or supplementary
answersto the discovery. No such motion appearsin therecord, nor does M ozingo maintain that onewas
made. The original motion to compe discovery was answered when NAG filed itsdiscovery responses.

If Mozingo was unhappy withthose responses, additional motions to compel or supplement had to befiled
in order for error to arise from the qudity of the discovery.

(3) Bias on the Part of Judge Terry

125. Initsfind point of error, Mozingo clams that the decison of the court must be reversed because
of bias on the part of Circuit Court Judge Jerry O. Terry, who oversaw the proceedings. Thisclam of
error appearsto rest onthe assertions of Mozingo and itscounsel that Judge Terry was somehow involved
in ascheme with the defendants to cheat Mozingo out of the contract to auction the property. The best
argument Mozingo providesisthat “the court” requested that NAG' s attorneys draft and submit findings
of fact and conclusions of law without asking Mozingo's attorney to do the same. No evidenceisoffered
that Judge Terry hmsdf requested that the defendants draft the document, only that “the court” had
contacted the defendants. Wefind that thisex parte contact was potentidly unethicd. A draft should have
been requested of both parties, and both parties should have been made aware that there had been a

request for such adraft. However, the ex partecontact does not riseto the level of reversible error, and

12



does not require reversa of the court’s summary judgment determination. We dso note that no motion
requesting recusal was ever filed by Mozingo.
926. Mozingo' sfind point of errorisrejected. Sincewefind no reversbleerror inthe grant of summary
judgment, we do not, as requested by Mozingo, reverse and remand to a different court.
Cross-Appeal
927. Initscross-apped, NAG arguesthat the circuit court abused its discretion by not awarding
it sanctions againgt Mozingo. Accordingto NAG, “Mozingo’ sown written and testimonia admissonsthat
his company ‘had no contract’ establish that the present action as wel as Mozingo's administrative
complaints were filed for improper purposes, namely to harassand subject Mozingo' slegitimatebusiness
competitors and the competitors s representatives to unnecessary burden and expense.” Consequently,
NAG maintains that the court should have awarded it attorney’s fees and costs under Mississippi Code
Annotated section 11-55-5(1) (Rev. 2002).
728.  Section 11-55-5(1) states:
Except as otherwise provided in this chapter, in any civil action commenced or gppeded
inany court of record in this state, the court shal award, as part of its judgment and in
additionto any costs otherwise assessed, reasonable attorney’ sfeesand costs againgt any
party or attorney if the court, upon the motionof any party or onitsown mation, findsthat
an attorney or party brought an action, or asserted any clam or defense, that is without
substantia judtification, or that the action, or any daim or defense asserted, wasinterposed
for delay or harassment, or it findsthat an attorney or party unnecessarily expanded the
proceedings by other improper conduct induding, but not limited to, abuse of discovery
procedures available under the Mississppi Rules of Civil Procedure.

An action, clam, defense, or gpped is without substantid judtification if “it is frivolous, groundlessin fact

or law, or vexatious, as determined by the court.” Miss. Code Ann. 811-55-3(a) (Rev. 2002).

13



129. “Wereview the grant or denid of attorney’s fees under an abuse of discretion standard.” Inre
L.D.M., 872 So. 2d 655, 657 ([7) (Miss. 2004). “Inthe absence of a“definite and firm commitment that
the court bel ow committed a clear error of judgment inthe conclusionit reached upon welghing of rdevant
factors,’ the judgment of the court’s imposition of sanctions will be affirmed.” Wyssbrod v. Wittjen, 798
So. 2d 352, 357 (1117) (Miss. 2001). “Likewise, atrial court decisonto award attorney’ s fees pursuant
to the Litigation Accountability Act[ 811-55-5(1)] is subject to the abuse of discretion standard of review.”
Id. (cting Terex Corp. v. Ingalls Shipbuilding, Inc., 671 So. 2d 1316, 1324 (Miss. 1996)).

130.  Although we find that the trid court properly granted summary judgment, we cannot say that
Mozingo's dams were completely without substantia judtification, as within the statutory definition of the
phrase. Obvioudy, thetrid court found the same to betrue becauseit refused to award NAG sanctions.
From the record before us, we also cannot say that the trid court committed a clear error of judgment in
refusng to imposesanctionsagainst Mozingo. Therefore, wefind that the court did not abuseitsdiscretion.
131. Weadsonotethat NAG’ scross-appeal contendsthat the trid court should have awarded sanctions
under Rule 11.” However, NAG failed to present an argument for the propriety of sanctions against
Mozingo under Rule 11(b). Williamsv. State, 708 So. 2d 1358, 1360-61 (112) (Miss. 1998). Assuch,
we decline to discuss the gppropriateness of sanctions under the Rule in this opinion.

182. THEJUDGMENTOFTHECIRCUIT COURT OFHARRISON COUNTY GRANTING
SUMMARY JUDGMENT ISAFFIRMED ASTO DIRECT APPEAL AND CROSS-APPEAL.

"Rule 11(b) of the Mississippi Rules of Civil Procedure permits the court to award reasonable
expenses and attorney’s fees againgt a party or his attorney, or both, if the court finds that pleadings,
moations, or other papers were filed that were frivolous, for the purpose of harassment or delay, or to
increase the cogt of litigation.
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ALL COSTSOFTHISAPPEAL AREASSESSED TO THE APPELLANT/CROSS-APPEL LEE.

KING, CJ., LEE AND MYERS, P.JJ., SOUTHWICK, CHANDLER, GRIFFIS,
BARNES, ISHEE AND ROBERTS, JJ., CONCUR.
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