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IRVING, J., FOR THE COURT:
1. Afterhis conviction and sentencing for possession of cocaine with intent to distribute, Steven
Haynes filed a pro se motion for post-conviction relief, which the Pike County Circuit Court denied.
Aggrieved, Haynes appeals and asserts that the court erred in not altering Haynes’ sentence or
allowing Haynes to withdraw his guilty plea, and that the court erred in refusing to hold an
evidentiary hearing on Haynes’ motion.

92.  Finding error, we reverse and remand.



FACTS

q3. On August 16, 2004, Haynes withdrew his previous plea of not guilty and entered a plea of
guilty, pursuant to a plea agreement negotiated by his attorney, Thomas Welch, Jr., with a Pike
County prosecutor. This agreement, as read into the record by the prosecutor at Haynes’ guilty plea
hearing, was that “the State recommends 25 years, 20 suspended with 5 years to serve and 5 years
probation. This count to run concurrently with the defendant’s current sentence, or the remainder
of the defendant’s current sentence. . . .” The court accepted this recommendation and sentenced
Haynes to twenty-five years, with five years to serve, the five years to run concurrently to a prior
sentence that Haynes was serving at the time of the hearing.
4.  After his incarceration on this charge, Haynes requested a copy of his time sheet and
discovered that he would not be released until 2009. Haynes believed, allegedly because of
statements made to him by Welch, that he would be released in 2006, when he finished serving time
on his prior conviction. Haynes contacted Welch, who sent him the following letter which we quote
verbatim:

I have spoken with your father twice about this. When last he and I spoke, the

MDOC website had you being released in 2006, like it was to be originally.

Apparently, through your asking questions or your father or someone, you made the

folks mad and [they] have since changed your release date to 2009. Before you go

nuts, calm down. Our agreement, the one that you pled guilty to, had the five years

running concurrently with what you were serving. [ will have this fixed with MDOC.

They don’t like being shown up, as you probably know, so they’ll balk but it’ll get

done. If not, I will file a Post Conviction Release [sic] on the matter and have it

straightened out that way. I have run into this situation before and I have had to get

it fixed with PCR and I will do so in your case, if needs be.

It will be taken care of. Quit listening to the folks in there. They got you an extra
three years from MDOC that will have to be taken care of.

(emphasis added). After receiving this letter, Haynes heard nothing further from Welch, and Haynes

eventually filed the current post-conviction motion pro se.
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q5. In his motion for post-conviction relief, Haynes asserted that his sentence was running
consecutively instead of concurrently. He also pointed out that his time sheet directly contradicted
the information told to him by his attorney. Haynes attached the letter sent to him by Welch. The
court denied Haynes’ motion for post-conviction relief without mentioning or addressing the letter
from Welch.
ANALYSIS AND DISCUSSION OF THE ISSUES

1. Correction of Order/Withdrawal of Plea
q6. We do not address the merits of this issue here, because we find error in the court’s failure
to grant an evidentiary hearing.

2. Evidentiary Hearing
q7. The State, quoting McNabb v. State, 915 So. 2d 478, 480 (Y5) (Miss. Ct. App. 2005),
contends that Haynes is not entitled to an evidentiary hearing because “a circuit court may dismiss
a petition for post-conviction relief without an evidentiary hearing when it plainly appears from the
petition, the court’s files, and prior proceedings that the petitioner is not entitled to relief.” While
the State accurately quotes the general law on evidentiary hearings, Mississippi law entitles Haynes
to an evidentiary hearing in this instance.
q8. The Mississippi Supreme Court has specifically held: “failure to mention something
concerning parole eligibility may be no problem, but erroneous information concerning parole and
sentencing at least entitles the petitioner to an evidentiary hearing on whether he relied on the
erroneous information.” Fairley v. State, 834 So. 2d 704, 707 (48) (Miss. 2003). Here, the record
reflects a strong likelihood that Haynes was given erroneous information concerning the effect or

meaning of a concurrent sentence. The letter from Welch indicates that he had told Haynes that



Haynes’ present sentence would terminate upon completion of Haynes’ prior sentence. If Welch had
not told Haynes this, it is unclear to this Court why Welch would tell Haynes that “the MDOC
website had you being released in 2006, like it was to be originally” and “[t]hey got you an extra
three years from MDOC.” Welch’s statements in his letter to Haynes indicate that Haynes was given
erroneous information concerning how his concurrent sentences would run and when each would
terminate. As such, Haynes is entitled to an evidentiary hearing to determine whether he relied on
the erroneous information from Welch.

9. The dissent characterizes the issue as a misunderstanding or an “appearance ofa
misunderstanding” between Haynes and his lawyer concerning the correct interpretation of a
concurrent sentence and accuses the majority of concluding that this misunderstanding “somehow
vitiates the voluntariness of [Haynes’] plea.” It appears that the dissent misreads Haynes’ PCR
motion, his brief, and our holding. First, the record does not indicate that there was any
misunderstanding between Haynes and his lawyer, and nothing in our opinion says so. Haynes and
his lawyer were of one accord.' The italicized portion of Welch’s letter, quoted above, makes this
point more eloquently than anything we have said, or could say, in this opinion. Second, we do not
hold that Haynes’ guilty plea must be set aside. Rather, we hold that, based on the letter’s content,
there is reason to believe that Haynes’ attorney gave Haynes erroneous advice about when Haynes

could expect to be released from prison if he pleaded guilty. At the evidentiary hearing, it will be

" In the PCR motion which Haynes filed in the trial court, he alleged in paragraph 11 that
“[u]pon receiving the sentencing order and the attached letter [ from Judge Mike Smith] [I] contacted
[my] attorney regarding [my] deep concern. On December 27, 2004, [1] received a letter from [my]
attorney indicating that he and [I] was [sic] still on the same page and it was the courts that
deviated.” The attorney’s letter, which we have already quoted from, was referenced and attached.
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up to the trial court to decide if such erroneous advice was given and if so, the effect of that advice
on Haynes’ decision to plead guilty.
910.  We are unwilling to trivialize the effect of the erroneous advice that Welch may have given
to Haynes and Haynes’ reliance on that advice. In a recent decision by our supreme court, we are
reminded of the significant and substantial relationship between the criminal defense lawyer and his
client:

The relationship of the accused to his lawyer provides a critical factual context here.

As he stands before the bar of justice, the indicted defendant often has few friends.

The one person in the world, upon whose judgment and advise, skill and experience,

loyalty and integrity that defendant must be able to rely, is his lawyer. This is as it

should be. Any rational defendant is going to rely heavily upon his lawyer’s advise

as to how he should respond to the trial judge’s questions at the plea hearing. He

may also rationally rely on his lawyer’s advice what the outcome of the plea hearing

will be. Yet it is the defendant, not the lawyer, who enters the plea. It is the

defendant, not the lawyer, who is going to serve the time. It is the defendant, not the

lawyer, whose constitutional rights are being waived at the plea hearing. It is the

defendant’s plea and accompanying waiver of rights which under established law

must be voluntarily and intelligently given, with full appreciation of the

consequences to follow.
Hannah v. State, 2004-CT-00725-SCT (48) (Miss. Oct. 19, 2006) (quoting Myers v. State, 583 So.
2d 174, 178 (Miss. 1991)).
q11.  The dissent appears to attach some significance to the fact that Haynes did not couch his
petition for post-conviction relief or his appeal brief in terms of ineffective assistance of counsel.
However, we note that Haynes is proceeding before us pro se, without the benefit of trained legal
advice. We also note that while Haynes did not caption any of the issues in his brief as “ineffective
assistance of counsel,” he does state the following: “A defendant who pleads guilty to a crime is

prejudiced by his counsel’s erroneous advice if he would have insisted on going to trial if he had

been correctly informed.” Haynes also states in his brief that “his attorney specifically advised him



that a good deal had been reached which required the prosecution to recommend a specific sentence
which would end at the completion of his present eight-year sentence.” Haynes also made the latter
assertion in his PCR motion.?

912.  In Hannah, our supreme court reminded us again that courts should not hold pro se litigants
to exacting standards of pleading: “Where, as here, a prisoner is proceeding pro se, we take that fact
into account and, in our discretion, credit not so well pleaded [sic] allegations, so that a prisoner’s
meritorious complaint may not be lost because inartfully drafted.” Id. atn.1.

913. Based on the allegations contained in Haynes’ PCR motion, the lower court should have
conducted an evidentiary hearing on the voluntariness of Haynes’ guilty plea, regardless of Haynes’
failure to phrase his petition in terms of ineffective assistance of counsel, because Welch’s letter
clearly indicates that erroneous advice was given which implicates the voluntariness of Haynes’ plea.
Therefore, the discrepancy between the reality of Haynes’ sentence and the advice given by Welch
was apparent from the documents that were given to the lower court to review with Haynes’ petition
for relief.

q14. The dissent cannot conceive that Haynes could have truly believed that he was receiving a
sentence that would end at the same time as his previous sentence. In the dissent’s view, Haynes
could not reasonably believe that he could plead guilty to a felony and receive a sentence with no
additional jail time beyond the time for the conviction which Haynes was presently serving. We

reiterate that the letter from Welch strongly indicates that Welch told Haynes that he would get out

?* Hannah involved a pro se litigant who delineated four issues in her brief, none of which
were captioned “ineffective assistance of counsel.” However, the supreme court noted that Hannah
had raised the ineffective assistance of counsel issue in the summary of her argument and held that
this Court should have considered the ineffective assistance of counsel argument. Haynes raises his
ineffective assistance of counsel claim in much the same way as did Hannah.
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of jail in 2006. In light of such information, Haynes had the choice of either believing and trusting
his attorney, or relying on his own inexperience and disbelieving his attorney. Given such a choice,
this Court is not prepared to say that it was unreasonable for Haynes to rely on the advice of his
attorney. Furthermore, we note that Haynes was not getting a new conviction for free, even if he
were to be released in 2006, because the remaining twenty years of his sentence would still be
hanging over his head, waiting for reinstatement in the event of wrongdoing. With such a threat, it
is not clear to this Court why the dissent believes that Haynes’ faith in his attorney’s advice was
“patently ludicrous.” In effect, the dissent would institute a rule that defendants should not trust the
advice of their counsel in making guilty pleas, a result that is clearly against public policy and prior
Mississippi case law.

q15.  Finally, the dissent also contends that allowing Haynes an evidentiary hearing somehow goes
against Haynes’ sworn statements in court, because Haynes responded in the negative when the court
asked him if anyone had promised him anything in return for his guilty plea. In the context of a
guilty plea colloquy, it is apparent to this Court that the something “promised” must be something
more than simply the terms of the guilty plea. The dissent’s interpretation of Haynes’ response
would require that every defendant in every guilty plea hearing answer affirmatively to the above
question, unless the plea is an open plea without a recommendation, because the only answer Haynes
could have given to the court was a recitation of the terms of the prosecution’s recommendation in
his case. His attorney did not promise him that he would get out in 2006 for any reason other than
Welch’s apparent incorrect advice to Haynes regarding the meaning of “concurrent.” The only thing
promised to Haynes, as to his understanding, was that his sentences would run concurrently, and it

appears that Welch had told him that that meant that he would get out of prison in 2006. Clearly,



the above question, commonly asked during plea hearings, cannot mean that a defendant must
answer, “Yes, | am receiving a recommendation for a sentence of ‘x’ years, to run concurrently to.
..” The question, in context, clearly implies a promise of something more to a defendant to
facilitate a guilty plea.
q16. In conclusion, we again reiterate that our holding is not that Haynes is entitled to withdraw
his plea. We hold only that he is entitled to an evidentiary hearing. Ifthe court finds that Haynes was
indeed given erroneous advice that impacted the voluntariness of his plea, the court should be guided
by existing precedent that in order for a guilty plea to be valid the defendant must have entered it
knowingly and voluntarily. “In order to meet constitutional standards, a guilty plea must be
voluntarily and intelligently made. Weatherspoon v. State, 736 So.2d 419,421 (45) (Miss. Ct. App.
1999) (citing Henderson v. Morgan, 426 U.S. 637, 653 (1976)). “A plea of guilty is not voluntary
if induced by fear, violence, deception, or improper inducements.” URCCC 8.04.
q917. THE JUDGMENT OF THE CIRCUIT COURT OF PIKE COUNTY DENYING
POST-CONVICTION RELIEF IS REVERSED AND REMANDED FOR PROCEEDINGS
CONSISTENT WITH THIS OPINION. ALL COSTS OF THIS APPEAL ARE ASSESSED
TO PIKE COUNTY.

KING, C.J., LEE, P.J., SOUTHWICK, CHANDLER, BARNES AND ISHEE, JJ.,
CONCUR. ROBERTS, J., DISSENTS WITH SEPARATE WRITTEN OPINION JOINED
BY MYERS, P.J., AND GRIFFIS, J.

ROBERTS, J., DISSENTING:

918.  Because I conclude that it plainly appears from the face of the motion, all annexed exhibits,
and prior proceedings that Haynes is not entitled to any relief, I find that the trial judge got it right

when he summarily dismissed Haynes PCR petition without an evidentiary hearing. My learned

colleagues conclude that Haynes’s alleged misunderstanding with his attorney concerning the correct



interpretation of a “concurrent” sentence somehow vitiates the voluntariness of his plea. It is my
position that unilateral misunderstanding by the defendant or his counsel about what date the
defendant can reasonably be expected to be released from custody of the Department of Corrections
cannot serve as grounds to withdraw a plea; especially when that expectation is objectively
unreasonable, illegal, and patently ludicrous. Haynes got exactly the sentence he sought when he
plea bargained with the prosecutor. I am compelled to dissent.

919.  Just like the circuit court judge, we are charged with examining all exhibits attached to the
pleadings. Fortunately, or maybe unfortunately for Haynes, he attached as an exhibit to his brief a
copy of his time computation sheet from the Mississippi Department of Corrections (MDOC) - an
official record maintained by the records office of the MDOC. The record does not reflect the exact
circumstances of Haynes’s earlier arrest or convictions, but in any event, the time computation sheet
indicates that on May 15, 1998, Haynes started serving time incident to two convictions. It is clear
that the Pike County Circuit Court sentenced Haynes to one eight year sentence for selling cocaine
and another eight year sentence for possession of cocaine. Additionally, the circuit court set the two
eight year sentences to run concurrently with one another.

920.  Apparently, Haynes was released on earned release supervision (ERS) on October 16, 2003.
As best we can tell, Haynes escaped or absconded supervision from his ERS status on December 11,
2003. It also appears that Haynes was recaptured on January 18, 2004. Based on Haynes’s escape,
his earned time release status was revoked. As a result, Haynes had to serve the remainder of his
eight year sentence. That sentence was set to end on July 15, 2006.

921.  Again, the record is not entirely clear, but it appears that Haynes committed another drug

offense in Pike County while on ERS and before his recapture. The record does not contain an



indictment or a criminal information. Regardless, it appears that Haynes originally waived
arraignment and pled not guilty to that charge. Another document attached as an exhibit to Haynes’s
brief titled as “Change of Plea and Sentence” makes it obvious that Haynes changed his mind and
decided to plead guilty.

922.  There is no dispute that, on August 16, 2004, Haynes pled guilty to “unlawful possession of
at least one-tenth of a gram but less than two grams of cocaine with intent to distribute.” Haynes’s
charge was enhanced due to his prior May of 1998 convictions. Therefore, when Haynes stood
before Judge Smith on August 16, 2004, on the charge of possession of cocaine with intent to sell,
he knew full well the following; he was a twice prior convicted felon who had been sentenced to
and served more than one year in custody on each conviction, he was a prior controlled substance
violator, he had been charged as a double enhanced sentence drug violator, his charge of possession
with intent to sell occurred while he was in Pike County on ERS status, and that if convicted he
could possibly receive a maximum sentence of sixty years in custody.

923.  The circuit court sentenced Haynes to twenty-five years in the custody of the Mississippi
Department of Corrections. The circuit court ordered that Haynes serve the first five years of that
sentence and placed Haynes in post-release supervision for the remaining twenty years.
Additionally, the circuit court noted that only the first five years of that post-release supervision
would be on a reporting supervised basis, while the remaining fifteen years would be on a non-
reporting, unsupervised basis. Finally, the circuit court noted that Haynes’s sentence would run
concurrently with the remainder of Haynes’s sentence for his 1998 convictions. Atthattime, Haynes
had approximately two years remaining on his 1998 sentences. That meant that Haynes’s 2004

sentence of five years would overlap the 1998 sentences by two years.
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924.  According to Haynes, he learned that he misunderstood the plea agreement once he returned
to custody. To that end, on February 8, 2005, Haynes filed a motion to withdraw his guilty plea or
correct his sentence. The motion was, in essence, a motion for post-conviction relief. Within that
motion, Haynes claimed that he and his attorney were under the impression that, by running
concurrently with the 1998 sentences, his five year sentence imposed in 2004 would terminate when
the 1998 sentences terminated in 2006. According to Haynes, because his 2004 sentence did not
terminate when the 1998 sentences terminated, the 2004 sentence ran consecutive to the 1998
sentences, rather than concurrent. Haynes requested that the circuit court either adjust his sentence
to correspond to his understanding of the plea agreement or vacate his plea entirely. As mentioned,
the circuit court dismissed Haynes’s motion without conducting an evidentiary hearing.

925. Haynes appeals and raises two specific issues. First, Haynes claims the circuit court erred
when it overruled his motion to correct his sentence or withdraw his guilty plea. Haynes argues that
he is actually serving his 2004 sentence consecutive to his 1998 sentences rather than concurrent
because there is a two-year overlap. According to Haynes that overlap amounts to a breach of his
plea agreement. Second, Haynes claimed the circuit court erred when it did not conduct an
evidentiary hearing.

926. To be sure, there is no doubt that Haynes misunderstands the nature of his concurrent
sentences. In Smith v. State, 853 So0.2d 1277 (Miss. Ct. App. 2003), a petitioner claimed that,
because his Mississippi sentences ran concurrently with his Texas sentence, he was entitled to
release from prison in Mississippi when he was paroled in Texas. Id. at (§2). The Smith Court
stated, “[w]hen two sentences run concurrently, it merely means that, for each day in custody while

serving both sentences, the inmate receives credit toward each sentence. Concurrent sentences do
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not necessarily begin and end at the same time — they simply run together during the time that they
overlap. Id. at (Y6) (quoting Bullard v. Department of Corrections, 949 P.2d 999, 1002 (Colo.
1997)). What is troubling is Haynes’s assertion that his attorney, Thomas P. Welch, gave him the
impression that his 2004 sentence would terminate upon the expiration of his 1998 sentences. The
purported letter from Welch attached to Haynes’s brief corroborates Haynes’s assertion of a
misunderstanding. Welch seemed to guarantee a result through post-conviction relief proceedings
or otherwise. However, Haynes claims that he was never able to contact Welch afterwards. It is
unclear why Haynes was unable to contact Welch, but the fact remains that there seems to be a
misunderstanding.

927.  Itis at this point in the analysis that the majority and I disagree. The majority finds Haynes
entitled to an evidentiary hearing based solely on the appearance of a misunderstanding. I would
hold that more is necessary. In my opinion, it appears that Haynes clearly misunderstands the nature
of a concurrent sentence, and possibly even that Welch misunderstood the plea agreement. Be that
as it may, I am of the opinion that it plainly appears from the petition, the court’s files, and prior
proceedings that Haynes is not entitled to relief. Accordingly, I would hold that the circuit court did
not err when it dismissed Haynes’s petition for post-conviction relief without conducting an
evidentiary hearing.

928. Ifind it appropriate to note just what Haynes argues. He does not argue that Welch rendered
ineffective assistance of counsel, and for good reason. In all actuality, Haynes benefitted from
Welch’s counsel, or at least the plea bargain that Welch negotiated, in that Haynes received an
impermissible sentence. Haynes should have never received a concurrent sentence. According to

section 99-19-21(2) of the Mississippi Code Annotated (Rev. 2000):
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When a person is sentenced to imprisonment for a felony committed while the person
was on . . . earned-release supervision, post-release supervision or suspended
sentence, the imprisonment shall commence at the termination of the imprisonment
for the preceding conviction. The term of imprisonment for a felony committed
during parole, probation, earned-release supervision, post-release supervision or
suspended sentence shall not run concurrently with any preceding term of
imprisonment. If the person is not imprisoned in a penitentiary for the preceding
conviction, he shall be placed immediately in the custody of the Department of
Corrections to serve the term of imprisonment for the felony committed while on
parole, probation, earned-release supervision, post-release supervision or suspended
sentence.
(emphasis added). “Clearly, under Mississippi law, a convict sentenced for a crime committed while
on probation is not eligible for a concurrent sentence for the second crime.” Johnson v. State, 909
So0.2d 1149 (7) Miss. Ct. App. 2005) (citing Coleman v. State, 772 S0.2d 1101 (§6) (Miss. Ct. App.
2000)).
929. The basic undertone of Haynes’s argument is that he did not plead guilty knowingly or
intelligently. Haynes claims he did not fully appreciate the overlapping quality of his concurrent
sentence. According to Haynes, his second sentence should have ended when his previous sentence
expired. In all actuality, Haynes claims he expected to receive a “free crime.”
930. My problem with Haynes’s assertion is two-fold. First, Haynes received the exact sentence
that the prosecution agreed upon. The record contains no indication that the prosecution agreed that
Haynes’s 2004 sentence would expire when his 1998 sentences expired. The agreement simply was
that Haynes’s 2004 sentence would run concurrent with his 1998 sentences. It cannot be said that
the circuit court breached the agreement that was put before it when it sentenced Haynes as it did.
931. Second, Haynes had multiple opportunities to make the sentencing court aware of his

understanding of the concurrent nature of his 2004 sentence and did not. Had Haynes told the

sentencing court that he pled guilty in exchange for a sentence that terminated when the 1998
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sentences terminated, then I would be more likely to agree with the majority. That did not occur in
this case. The exact opposite occurred. During Haynes’s guilty plea hearing, the circuit court asked
Haynes, “[h]as anyone threatened, abused, or promised you anything to cause you to want to plead
guilty?” Haynes told the circuit court, “No, sir.”

932. Haynes did not tell the circuit court that his attorney promised him that any sentence he
received would terminate when his 1998 sentences terminated. Nor did Haynes claim that the
prosecution promised him that his sentence would be coterminous with the 1998 sentences. In fact,
Haynes has never claimed that the prosecution promised him such would occur.

933.  “Great weight is given to statements made under oath and in open court during sentencing.”
Sanchez v. State, 913 So.2d 1024 (Y8) (Miss. Ct. App. 2005). It is appropriate for a trial court to
place great weight on statements made during guilty plea hearings, as “[t]here should be a strong
presumption of validity of anyone’s statement under oath.” /d. In effect, Haynes swore to one thing
before the circuit court, yet now swears to the opposite. Haynes swore that no one promised him
anything in exchange for his guilty plea. However, he now claims that his attorney told him his 2004
sentence would terminate when his 1998 sentence expired.

934. Though this precise issue is one of first impression in Mississippi, it has arisen elsewhere.
In a Missouri case, a petitioner sought to withdraw his guilty plea on the basis that it was involuntary
because he believed his sentence would be concurrent with a previous sentence and that his first and
second sentences would terminate at the same time. Daniels v. State, 454 S.W.2d 17, 18 (Mo. 1970).
As in the present case, the petitioner in Daniels claimed he had an understanding “not from the
court” or prosecutors, but with his lawyer, that his sentences would end at the same time. That is,

the petitioner claimed his lawyer assured him of that result.
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935.  The Missouri Supreme Court refused to allow the petitioner to withdraw his guilty plea. The
Missouri court reasoned that, under the petitioner’s theory, the only punishment for the petitioner’s
subsequent robberies, committed during a period of escape from prison, would be the mere formality
of a record of two more convictions and no additional punishment. The Daniels court also found
that the petitioner’s claim was belied by facts indicating that the petitioner was aware of the
differences between concurrent and consecutive sentences.

936. Here, the circuit court informed Haynes that he would have to “serve the first [five years of
his twenty-five year sentence] concurrent with [his then] present sentence.” Haynes had less than
two years to serve on his 1998 sentences at that time. It defies logic to assume that one can serve
five years in less than two years.

937. What is more, Haynes’s first sentences stemmed from two 1998 drug convictions. Haynes
received earned-release supervision. Approximately six years later, Haynes escaped or otherwise
failed to report while on ERS. During his “escape,” Haynes committed another drug offense. That
second offense, committed six years after the 1998 offenses, is in no way linked to his 1998 offenses.
Accordingly, there was no reason to assume that the sentences merit co-termination.

938. In Peoplev. Thompson, 330 N.E.2d 535, 536 (Ill. App. Ct. 1975), a petitioner pled guilty to
burglary. The sentencing court set the petitioner’s sentence to run concurrently to whatever sentence
the Illinois parole board rendered incident to arelated parole violation. As it turned out, the burglary
sentence was longer than the parole board’s sentence for the parole violation. The petitioner claimed
the trial court should have allowed the petitioner to withdraw his guilty plea because he did not

understand the meaning of a concurrent sentence.
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939. In Thompson, the petitioner even mentioned his understanding of the concurrent nature of
the sentences during his guilty plea hearing. During a subsequent hearing, the petitioner’s attorney
told the trial court that the petitioner was confused about the plea agreement. The petitioner’s
attorney told the trial court that the petitioner thought he would get no more time for his second
sentence than he would have on his first.

940. Notwithstanding the petitioner’s misconception, the Thompson court refused to allow the
petitioner to withdraw his guilty plea. The Thompson court reasoned that the petitioner would not
be permitted to withdraw his plea because (a) the trial court admonished the petitioner regarding the
nature of the charge, his rights to a jury trial, and the consequences of his plea, (b) there was no
indication that the petitioner had a defense to the burglary charge, (¢) the petitioner did not argue that
his misunderstanding of the term “concurrent” was apparent to the trial court when he pled guilty,
(d) the record did not show that the trial court or the prosecutor attempted to mislead the petitioner
or otherwise contributed to the petitioner’s misconception, (€) the petitioner’s lawyer stated, on the
record and in the petitioner’s presence, that he explained the plea agreement to the petitioner, (f) the
record showed a mutual manifestation of assent to be bound by the plea agreement, (g) the petitioner
had ample opportunity to dispel any misconceptions, and (h) the petitioner twice asserted that he
understood the conditions of the plea agreement.

941. The Thompson court stated that to allow the petitioner to withdraw would enable any
petitioner to withdraw a guilty plea merely by claiming that he had a mistaken assumption about an
inducing reason of a plea agreement to which he previously assented in open court. Further, the

court held that where the record shows a mutual manifestation of assent, a petitioner’s subsequent
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claim of mutual mistake in assumption regarding an inducing reason for a guilty plea will not
necessarily form a basis to vacate the plea.

942.  In my opinion, the record plainly shows that, as far as the sentencing court could tell at the
sentencing hearing, the prosecution and Haynes evinced a mutual manifestation of assent to be bound
by the plea agreement as stated by the prosecution and accepted by Haynes. Haynes does not claim
that the sentencing court should have been aware of his misunderstanding of the concurrent nature
of his sentences. The record does not show that the prosecution or the sentencing court contributed
to Haynes’s misunderstanding. It is possible that Haynes’s own attorney contributed to Haynes’s
misunderstanding, but Haynes does not advance a claim of ineffective assistance of counsel.

943.  Rather, Haynes wants to be released from custody or he wants to withdraw his guilty plea.
It appears that Haynes is not aware just how beneficial his guilty plea was. He avoided a mandatory
consecutive sentence. Even had he received five years to serve of a twenty-five year sentence, he
would only have recently begun serving that sentence. What is more, Haynes avoided a possible
sixty-year sentence as an enhanced drug offender. While this may be irrelevant as to whether Haynes
received the plea agreement that he wanted, it is relevant to show that Haynes was not prejudiced
by the plea agreement he received.

944.  To order the circuit court to conduct an evidentiary hearing based on these facts is, in my
opinion, quite inappropriate. Obviously, the first approximatly two years of Haynes’s five year
sentence would run concurrent with the remaining two years he had left to serve on his first felonies.
The final approximatly three years would be served thereafter. The failure of Haynes’s logic
regarding the nature of concurrent sentences is quite apparent. Assuming Haynes is correct, if he

violates the conditions of his post-release supervision in 2009, does he seriously believe the circuit
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court could not revoke his suspended sentence and order it served because his two eight year
sentences had already expired? His position simply defies logic. For Haynes, under these
circumstances, to now claim that his understanding of his sentence was that he was going to get a
“free” felony, a felony committed while on ERS, and be released from custody on the very same date
as his 1998 felony sentences expired, is quite unreasonable and may even be better described as
preposterous.

945. Considering the foregoing reasoning, I find that it is plainly obvious that Haynes is not
entitled to relief. Accordingly, I would hold that the circuit court did not abuse its discretion when
it dismissed Haynes’s petition for post-conviction relief. Because the majority finds that Haynes is
entitled to an evidentiary hearing, I must respectfully dissent.

MYERS, P.J., AND GRIFFIS, J., JOIN THIS OPINION.
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