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CARLSON, JUSTICE, FOR THE COURT:

1.  Thiscasecomesto us via an goped by Edwin Kath Fancher (Fancher) from a decison of the
Chancery Court of the Firg Judicid Didrict of Hinds County wherein the chancdlor split the children's
college tuition payments between former spouses, with Fancher paying 70 percent of the codsand Gde
Alford Fancher Pdl (Pdll) paying 30 percent, and additiondly, the chancdlor entered an award of

atorney'sfeesto Pdl. Also, Pdl cross-goped s because the chancdlor failed to find Fancher in contempt



of court for non-payment of achild's collegetuition. Finding that the chancdllor was correct asto dl issues
svetheissueof thehusband scontempt, thiscauseisaffirmedin part, and reversed and remanded in part.

FACTSAND PROCEEDINGSIN THE TRIAL COURT

2.  Pdl and Fancher were married on December, 20, 1980, in Hinds County, Mississippi. Three
childrenwereborninto themarriage: Phillip Wendd| Fancher (born July 3, 1983), Mathew Ryan Fancher
(born June 2, 1986), and Rachd Lauren Fancher (born March 29, 1988). A divorcewasgranted to Pl
and Fancher on March 8, 1991. A provison in the divorce agreement reed:

It is agread by the parties thet dl three children will be provided with a

college education a the gppropriate time according to the dbility and

desires of the child and in kegping with the meens and &bility of Husbend

and Wife
13.  Byletter dated May 3, 2000, Pdll contacted Fancher about paying for Phillip's college expenses.
Inthet letter Pl explained Phillip's digibility to take college dasses @ Holmes Community College while
dill enrdled in high schodl under the "dud enrallment program” and indicated her willingnessto pay half
of the cogt under the program. Fancher responded by |etter dated May 5, 2000, that he had contected
an atorney in his home gate of Washingtonwho advisad him to seek counsd in Missssppi. Hetold her
"dx days notice is not an adequiate length of time to obtain advice on a subject that eventudly could
involved large amounts of money.”  Pdl responded with aletter dated May 10, 2000, wherein she again
mentioned the Holmes Community College dud enrollment program and asked again for "any ideas you
have in writing concerning education for the children.” Fancher had not yet tendered any money for

Phillip's college education.



4. Pdl wrote again to Fancher on July 14, 2000, inquiring again as to his idess on payment of the
children's college tuition. Fancher responded by letter of July 19, 2000, thet "I would much rather
contribute to my kids than to an attorney." Fancher asked Pdl to "write down (her) idess of how this
should be handled.”

%.  Inaleter dated August 22, 2000, Pell, wrote that she had no problem alitting dl college costs
"50/50" after scholarshipsand grants. Shewroteagain on August 26, 2000, sl having not received callege
tuition payments from Fancher. On September 15, 2000, Fancher responded with a note that he hed
received the |etter and forwarded it to hisattorney in Washington and would reply when he heard from his
atorney. Fancher further responded in aletter of September 27, 2000, that hisattorney had advised him
thet the subject of college tuition was "premature’ Snce no "definite dollar anountsareknown." Heagan
requested " concrete figures with no open ended details left out.”

6.  Obvioudy annoyed, Pdl replied in an October 23, 2000, letter that she wanted to split college
costs"50/50" and that she did nat know exact amounts until Phillip registered for dassesthefalowing fal,
and Pdl further pointed out thet this agreement was fter any scholarships the children would receive. In
the |etter she gave gpproximete codts of atending the University of Missssppi (Ole Miss) based on the
2000-2001 schodl year. She dso gave the exact amount of Phillip's tuition and books a Holmes
Community College under the dud enrollment program and asked that hdf of that amount be sent as soon
aspossble

7. OnNovember 15, 2000, Fancher mailed a note with a child support payment (tuition payments
exduded) and sad he hed forwarded Pell's previous letter to his atorney and would get back with her as

s0on as he had heard from his attorney.



18.  OnApril 10, 2001, Pdl filed aPetition to Hold Edwin Keith Fancher in Contempt of Courtinthe
Chancery Court of the Frgt Judidd Didrict of Hinds County. In addition to a request that Fancher be
found in contempt, Pdll sought an order from the court to require Fancher to contribute to the codts of
Phillip's upcoming college expenses, a bond to guarantee and secure payment of Phillip's future college
expenses, atorney's fees and court cods.

19.  OnJdune 4, 2001, Fancher answered and filed a counterclaim for modification of the divorce
decree. Thecounterdaim badcaly requested the court to congtruethe divorce agreement inrdationtothe
paties dhility to pay, their son's neads, and "resources that may be available to meet these educationd
needs.”

110. By judgment dated August 22, 2001, the chancdlor found that Phillip graduated from high schoal
in the goring of 2001 and planned to attend the University of Southern Missssppi (USM) in thefdl, and
thet Phillip had attended the dud enrdllment program a Holmes Community Callege whilein high schodl,
aswdl asattending summer sthodl & Holmes The chancellor ordered Fancher to remburse Pell for 70
percent of the Holmes dud enrollment expense, or $532.70, which represented tuition cogts and book
expensss for the dud enrollment program. The chancelor found Pdl respongible for 30 percent of those
expenses, or $228.30. He ordered Fancher to pay hdf of hisportion on or before August 24, 2001, and
the rest on or before September 23, 2001. The chancellor likewise divided the summer school expenses
11. The chancelor ordered that Phillip be reimbursed by his parents for his expenses incurred in
attending Holmes Community Callege summer schoal, which amounted to atotd of $212.  Fancher was
to remburse Phillip for 70 percent of this amount, or $148.40, and Pdl was to reimburse Phillip for 30

percent, or $63.60.



112.  After finding the etimated undergraduate expenses a USM to be $8,336.00, the Chancdlor
ordered Fancher to pay 70 percent of this amount, or $5,835.20, and Pell to pay 30 percent, or
$2,500.80. The chancdlor lowered by 70 percent the amount of child support Fancher paid to Pl while
Phillip was in college because the chancdlor found Fancher responsible for 100 percent of Phillip's
persond, trangportetion, and clothing expenses for the ten months he attended college, for a totd of
$1850.00. Fancher usudly paid $1,660.00 per month aschild support for thethree children. Thisfigure,
amounting to $553.00 per child, wasto be reduced by 70 percent ($387.00) asto Phillip done whilehe
was enralled incollege. Thechancdlor found thet the child support would remeain the same, for themonths
of Juneand duly.

113. The chancdlor dso directed Fancher to pay Pdl a lump sum amount of $2,500 as partid
reimbursement for her attorney's fees, however, the chancelor did not find Fancher in contempt.

14.  Fancher filed anatice of apped to this Court on September 21, 2000. On October 5, 2001, Pdll
filed a cross-goped on theissue of the chancdlor’ srefusd to find Fancher in contempt of court.

STANDARD OF REVIEW

115.  Thefindingsof fact of the chancery court, particularly intheareas of divorceand child support, will
gengrdly nat beoverturned by this Court on goped unlessthey aremanifestly wrong. Nicholsv. Tedder,
547 So.2d 766, 781 (Miss 1989). Findingsof the chancdlor will not be disturbed or st asde on gpped
unlessthedecisgon of thetrid court ismanifestly wrong and not supported by subgtantid credible evidence,

or unlessan eroneouslegd dandardwasgpplied. Sarver v. Sarver, 687 So.2d 749, 753 (Miss. 1997).

DISCUSSION




l. WHETHER THE CHANCELLOR CORRECTLY ORDERED
FANCHER TO PAY PELL $2500 IN ATTORNEY'SFEES.

116. Fancher argues that the chancdlor erred in ordering him to pay Pdl'sattorney’sfeesin acontempt
proceading becauise Fancher wasfound not to bein contempt. Hefurther arguesthat Pll's"lack of candor

and refusd to communicate' necessitated the proceedings

17. Fancher cites Cumberland v. Cumberland, 564 So.2d 839, 845 (Miss. 1990), for the
proposition that acourt’s denid of an ex-gpouse's petition for contempt prevents an avard of atorney's
feesto the spouse filing the petiion. Cumberland isfactudly didinguisheble from the case sub judice.
In Cumberland, the ex-wife petitioning the court for contempt was found by the court to not only have
the ability to pay her atorney'sfees, but found much of thelitigation expenseincurred by the ex-wifeto be
unreasonable. Also, the ex-husband in Cumberland unilateraly reduced his child support payments
because of his subgantid reduction in income.  This was not a case of a refusd to pay any of the
educationd expenses of achild. So, whileit is true, asthis Court wrotein Cumberland, that “faling a
finding of contempt, (filing ex-goouse) argument for fess fals™ 1d., the drcumstances leeding to that

decison were markedly different.

118. Regardless wefind Fancher wasin contempt (seelssuelll), and thisissue is moot.

. WHETHER THE TRIAL COURT CORRECTLY APPORTIONED
THEAMOUNT OF COLLEGE EXPENSESTO BE PAIDBY EACH
PARTY.



119. Fancher argues that the 70/30 college expense Salit is unfair because he is dready paying 35
percent of hisnet pay in child support, and thisfigureis higher than the Satutorily mandated 22 percent of
the child support guiddines of Miss. Code Ann. § 43-19-101 (2000).

120.  ThisCourt hassad that anaward of child support isametter within the discretion of the chancdlor
and that determination will nat be reversad unlessthe chancdlor was manifestly wrong in hisfinding of fact
or manifedly abusad his disretion. Gillespie v. Gillespie, 594 So.2d 620, 622 (Miss. 1992).

Furthermore, "[t]he process of weighing evidence and ariving a an awvard of child support is essantidly
an exadsein fact-finding, which cusomearily sgnificantly restrainsthis Court'sreview.” 1 d.

21. PdldtesClark v. Clark, 754 S0.2d 450 (Miss. 1999), which citesClausel v. Clausel, 714
S0.2d 265, 267 (Miss. 1998), as precedent explaining thet the Satutory guiddinesare not intended to " per
s2' control how much child support aparty pays. In Clausel, we found the chancdlor manifely ineror
for upholding an award of $750 in child support for two children, which was nearly $530 above the
datutory guiddines Wefound the chancdlor in Clausel mede no evidentiary finding of the husband's
finendd ability. We did hold, however, "the guiddines do not contral per se the amount of an avard of
child support.” (ating Draper v. Draper, 658 So.2d 866, 869 (Miss. 1995)). Theawardin Clausel

accounted for nearly hdf of the father's monthly income and we reversed, finding the chancdlor manifestly

in eror.

122. InClausel, wegaveseveard guiddinesfor courtsto consder when meking or modifying anavard
of child support. To overcome the rebuttable presumption thet the Satutory guiddines are gopropriate,

therely making gpplication of the guiddines unjust in aparticular case, this Court looksto these factors:



(a) Bxtraordinary medicd, psychologica, educationd or dental expenses
(b) Independent income of the child.

(©) The payment of both child support and pousa support to theobligee.
(d) Seasond variaionsin one or both parents incomes or expenses.

(e) Theageof thechild, takingintoaccount thegreater needs
of older children.

(f) Specid nesdstha have traditiondly been met within the family budget
even though the fulfilling of those nesds will cause the support to exceed
the proposed guiddines

(0 The paticular shared parentd arangement, such as where the
noncustodia parent oends agreet ded of time with the children thereby
reducing thefinancid expendituresincurred by the custodid parent, or the
refusd of the noncustodid parent to become involved in the attivities of
the child, or giving duecondderationtothecustodid parent'shomemaking
Services.

(h) Totd avallable assts of the obligee, obligor and the child.

(i) Any other adjusment which is needed to achieve an equitable result
which may include, but not be limited to, a reasonable and necessary
exising expense or debt.

Clausel, 714 So. 2d at 266 (emphasis added).

23.  Addtiondly, thisCourt hasheld thet dthough " college expenses are not technically 'child support,
aparent may be ordered by the court to pay them. A parent may dso be ordered to pay some portion of
the resulting expenses of callege, in addition just to tuition.” Lawrence v. Lawrence, 574 So.2d 1376,
1382 (Miss 1991). Moreover, "payments such as college tuition will sddom quelify [es offset for child
support], asthey do not diminish thechildsneed for food, dothingand hdter.” Varner v. Varner, 588

S0.2d 428, 435 (Miss. 1991).

24. Thedivorce decree sated "thet dl three children will be provided with a college education & the

gopropriate time according to the ability and desires of the child and in kegping with the means and ability



of Husband and Wife" This is in addition to the child support provisons of the agreement, which were

$1350 per month a the time of the divorce.

125. Pdl offeredinto evidence numerous|etterswherein she offered to pay hdf of the college expenses
Fancher testified a the hearing that he did not think the 50/50 split was fair and he wished to pay lessthan
that. The chancdlor ordered Fancher to pay 70 percant of Phillip's USM education, induding tuition,
books, medls, and housing. Also, Fancher wasordered to remburse Phillip for 70 percent of the summer
school dasses and to reimburse Pl for 70 percent of the dud enrollment dasses. Fancher's per-child
support of $553.00 was ordered reduced by 70 percent asto Phillip for thetimehe wasincdlege The
chancdlor found Fancher's adjusted gross income was $72,975.00, while Pell's was $30,660.00. With
the 70 percent reduction in Phillip's child support during college, Fancher would pay a monthly child
support payment of $1273.00. The chancdlor dso ordered Fancher to pay thefull persond expenses of
Phillip, anounting to ten monthly inddIments of $185 for themonths Phillipwasin college. Hewasto pay
thisamount directly to Phillip.  Findly, the chancdlor ordered Fancher to pay $2500.00, representing a
lump sum attorney's fee payment for Pdl's atorney’sfeesto bring the action. The chancdlor beieved the
atorney'sfeeaward wasjudtified because"we could have gotten thisal worked out without doing this(the
hearing)."

26. Pursuant to the chencdlor’ s ruling, Fancher wasrequired to pay $5,835.20, or 70 percent of one
year'stuition and expensesat USM. Additiondly, Fancher wasrequired to pay $165.90 per monthin child

support for Phillip during the college months, reduced by 70 percent of the usud per-child rate. Fancher

was d 0 directed to pay Phillip $185 per month for various college expenses during the months Phillip is



incollege. Thus, Fancher would have to pay atotd of $9,344.20 for the ten months Phillip would be
atendingin cdlege  Asthe chancdlor found, Fancher's adjusted gross income is $72,975.00, thereby
meening that the college cogts are 12.8 percent of Fancher's adjusted grossincome. When one addsin
the per-child cogt of child support ($553 x 2 children) = $1,106 per month times 12 months= $13,272.00,
adongwith Phillip's college expense and support, or $9,344.00, thetotal amount is$22,616.00, or roughly
30 percent of Fancher'sadjusted grossincome. Thisfigureis 8 percent higher than the Satutory mandete,
and we have sad that "payment such as college tuition will sddom qudify" to diminish child support

payments. Varner, 588 So.2d at 435.

127. This8 percent award over the Satutory guiddines is gppropriate when conddering the facts and
crcumgtances peculiar to this particular case. It cartainly is more gppropriate then afifty/fifty split of the
oollege expenses, as Fancher smply miakes more and can afford to spend more than Pdl, who hed an

adjusted grossincome of $30,660.00, asfound by the chancellor.
128. Whenthe guiddineswe handed down in Clausel are consdered, namely guiddines () and (h)
found in Miss. Code Ann. § 43-19-103, which provide, respectively, for greater expenses for older

children, and congderation of the assets of each parent, we find no manifest error in the chancdlor's

findngs Also, as we hdd in Varner, the child support payments can not be used to offset the

responsibility for the codts of education.

1.  WHETHER THE TRIAL COURT ERRED IN NOT HOLDING
FANCHER IN CONTEMPT OF COURT.

10



129.  Pdl arguesthat Fancher should have been held in contempt because he did not follow the court's

order in the divorce settlement to provide for his portion of education expenses once they became due.

130.  Inacontempt action involving unpaid child support, when the party entitled to recaive support
introduces evidence that the party required to pay the support hasfaled so to do, a prima facie case of

contempt has been made. Guthrie v. Guthrie, 537 So.2d 886, 838 (Miss. 1989). At this paoint, the
burden shiftsto the paying party to show aninability to pay or other defense, and this proof must be dear
and convinaing and rise above a gate of doubtfulness Shelton v. Shelton, 653 So.2d 283, 286-87
(Miss. 1995); Duncanv. Duncan, 417 So.2d 908, 909 (Miss. 1982); Lewisv. Lewis, 213 Miss 434,

57 S0.2d 163 (1952). Whether a party is in contempt is |eft to the chancdlor's subgantia discretion.

Shelton, 653 So.2d at 286.

131. PdldtesLahmannv. Hallmon, 722 So.2d 614, 619 (Miss. 1998) for the propostion thet "the
purpose of civil contempt isto enforce or coerce obedienceto the ordersof the court.” She stopped short.
Lahmann dsoindudesthelanguageof thepreviousparagraph. InGuthrie, weafirmed thechancdlor's
findings thet the ex-husband's non-payment of child support was not "willful contempt." Guthrie, 537
So0.2d a 888. However, thefactsin Guthrie are not and ogous to the case sub judice asthe husband was
being sued 18 years ater his dleged lgose of child support payments Lahmann dso usesthe words
"willful contempt” In Lahmann, we found the ex-husband in contempt for nat paying hischild support,

even after it had been reduced to anomind amount. Lahmann, 722 So.2d at 620.

132.  Without doubt, a primafacie case has been meade out asto contempt of court. Itiscriticd to again

note the admisson of the chancelor when ordering Fancher to pay the $2500 for Pdll's attorney'sfees "l

11



think that we could have gotten this al worked out without doing this™ "This' refers to the court

proceedings. Even in the eyes of the chancdlor the entire procedure was unnecessary.

133.  Moreover, when Pdl madethe primafacie case, the burden shifted to Fancher to show hisinaility
to pay, what wasthen, 50 percent of Phillip'seducation costs. Fancher gopearsfrom therecord to Smply
beavoidingany payment and prgudiced Pdl asaresut, forang her into litigation for something that was
settled in the divorce decree. Certainly, Fancher's proper route would have been to at least make agood
fath effort to pay something, rather than Smply referring the mater to his atorney. Phillip is after dl, his
child. Hemadethe agreament to pay the college expenses and to do nothing without being forced by court
decreeisinviolaion of theparties agreament whichwasincorporated into thechancdlor’ sdivorcedecree.
We conclude in gating thet the record reveds that while Fancher avoided his educationd expense

responghilitiesto Phillip and Pdl, he hed rather Sgnificant restaurant and liquor dore bills.

CONCLUSON

34. The chancdlor’'s decidon is afirmed in dl repects, exoept as to the contempt issue, which is

reversad and remanded for prooceadings not incongstent with this opinion.

135. ONDIRECT APPEAL: AFFIRMED. ON CROSS-APPEAL: REVERSED AND
REMANDED.

PITTMAN, CJ., McRAE AND SMITH, P.JJ., COBB AND DIAZ, JJ., CONCUR.
EASLEY, J.,, CONCURSIN PART AND DISSENTS IN PART WITHOUT SEPARATE
WRITTEN OPINION. GRAVES, J., CONCURSIN PART AND DISSENTSIN PART
WITH SEPARATE WRITTEN OPINION JOINED IN PART BY EASLEY, J. WALLER,
J., NOT PARTICIPATING.
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GRAVES, JUSTICE, CONCURRING IN PART AND DISSENTING IN PART:

136. Thechancdlor sdecisonisaffirmed by themgority indl repects, except asto thecontempt issue.
Contempt matters are committed to the subgtantid discretion of thetrid court. Dennisv. Dennis, 824
So.2d 604 (Miss. 2002). Additiondly, the chancery court should be affirmed unless manifes error is
present and gpparent. Premeaux v. Smith, 569 So.2d 681 (Miss. 1990). On the contempt issue, as

wdl asdl other issues, | would afirm the chancdlor’ s decison.

EASLEY, J.,JOINSTHISOPINION IN PART.
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