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WALLER, JUSTICE, FOR THE COURT:
1.  Bobby G. Reed, Jr., Teresa Powell Reed and Bobby G. Reed, S, seek review of the denid of
the mation for admisson pro hec vice of Michad J. Miller. Thedrcuit court found thet Miller, an attorney
whoisnat licensed to practice law in the State of Missssppi, hed participated in more then five cases
within the immediatdy preceding twelve-month period, thereby violating M.RA.P. 46(b)(6)(ii).> The
drauit court dso found Miller and Edward A. Williamson, an atorney licensad to practice law in
Missssppi, to bein contempt of court dueto an affidavit filed in support of the motion for admisson pro
hec vice and due to their actions during a depogtion of the defendant physidan. Williamson and Miller

sk review of the denid of the mation for admisson pro hec vice and the contempt order. Weaffirmthe

M.R.A.P. 46(b)(6) provides in relevant part as follows:

6 Prohibition of Regular Practice of Law in Mississippi Under Pro Hac Vice
Privilege.

() Generd Prohibition. No foreign attorney shall appear as counsdl pro hac
vice before the Supreme Court or the Court of Appeals or any court or
administrative agency of thisstateif theforeign attorney maintainsan office
within this state, or if the foreign attorney has engaged in the generd
practice of law in this state without being properly admitted and licensed to
practice law in this state.

(i) General Practice Defined. Appearances as counsel pro hac vice before
any court or administrative agency of this state on more than five (5)
occasions in any 12 month period shall be deemed the general practice of
law in this state, which may be lawfully performed only by an attorney
properly admitted and in good standing as amember of the Mississippi Bar.



denid of the mation for admission pro hac vice and reverse and remand the drcuit court's judgments of
contempt againgt Williamson and Miller,
FACTS

2. Miller, an attorney licensed in Maryland, Virginiaand the Didrict of Columbia, maintains an officein
Alexandrig, Virginia. Even though heisnot licensad to practice law in Mississppi, he has advertised his
legd sarvices ontdevison in the Greanville Greenwood, Mississppi area. The Reed family contacted
Miller directly by cdling thetoll freete gphonenumber mentioned inthe advertissment. Miller and hisoffice
gaff investigated the Reads daim and associated Williamson, with whom Miller hed previoudy worked
on vad Missssppi casss On behdf of the Reed family, Williamson filed a complaint agang Terry
McMillin, M. D., dleging medicd mdpractice. Inthet complaint, which wassgned by Williamson but not

by Miller, Miller's name and address were placed under Williamson's name and address asfollows



1.

Respectfully submitted,

(signature)
Edward A. Williamson

EDWARD A. WILLIAMSON
ATTORNEY AT LAW

POST OFFICE BOX 588
PHILADELPHIA, MISSISSIPPI 39350
601-656-5634

MSB# 7276

MICHAEL J. MILLER

MILLER & ASSOCIATES
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ALEXANDRIA, VIRGINIA 22314
1-800-882-2525

WASHINGTON D.C. BAR NO. 397689

R. E. Parker, an atorney who was retained to represent Dr. McMIillin, filed an answver and a

mation requesting the dircuit court to drike dl of the pleadings® snce Miller, a foreign atorney, had not

compliedwith M.R.AP. 46 and wastherefore guilty of the unauthorized practice of law.® Williamsonthen

2M.R.A.P. 46(b)(9) provides that "Any pleadings or other papers filed in violation of this rule shall

be stricken from the record upon the motion of any party or by the court or administrative agency suasponte.”

3M.R.A.P. 46(b) provides in pertinent part as follows:

@ Informational Affidavit. A foreign attorney desiring to appear pro hac vice before
any court or administrative agency of this state shal file with subject court or
adminigtrative agency a sworn affidavit. Such affidavit shall be filed not later than
the first occasion on which the foreign attorney files any pleading or other paper in
the case or appears personally before the court or administrative agency. . . . The
sworn affidavit shal contain the following information:

I. the name of the court or administrative agency before which the foreign
attorney desires to appear as counsel pro hac vice;

. the style of the matter in which the foreign attorney desires to appear;
iil. the full name, residence address, and office address of the foreign attorney;

iv. each jurisdiction in which the foreign attorney has been admitted and the
date of admission;



filed amoation for Miller'sadmisson pro hac vice; however, hefailed to atach aninformationd affidavit as
required by M.R.A.P. 46(b)(4). Parker again asked the circuit court to strike dl of the pleedings. Miller
then filed an informationd afidavit and cartificate. Miller's fidavit, in which he acknowledged his
involvement in two other Missssppi cases over the padt twelve months, dated asfollows

Affiant has appeared pro hac vice in the matter of Ford v. Baker, inthe
Circuit Court of Washington County, Mississippi and by agreement with

V. a statement that the foreign attorney is currently licensed in good standing
to practice law in each jurisdiction in which the foreign attorney has been
admitted or, if theforeign attorney isnot currently licensed in good standing
to practice law in any jurisdiction in which the foreign attorney has
previously been admitted, a full explanation of circumstances,

Vi. astatement that the foreign attorney isnot currently suspended or disbarred
by any jurisdiction in which the foreign attorney has been admitted;

Vii. a statement of whether or not the foreign attorney has been the subject of
disciplinary action by the bar or courts of any jurisdiction during the
preceding five (5) years, and if so, afull explanation of circumstances,

viii. the style of each cause, including the name of the court or administrative
agency, in whichthe foreign attorney has appeared pro hac vice within this
state within the immediately preceding 12 months,

* % %

(6 Prohibition of Regular Practice of Law in Mississippi Under Pro Hac Vice
Privilege.

I. Genera Prohibition. No foreign attorney shall appear as counsel pro hac
vice before the Supreme Court or the Court of Appeals or any court or
adminigtrative agency of thisstateif theforeign attorney maintainsan office
within this state, or if the foreign attorney has engaged in the genera
practice of law in this state without being properly admitted and licensed to
practice law in this state.

. General Practice Defined. Appearances as counsel pro hac vice before
any court or administrative agency of this state on more than five (5)
occasions in any 12 month period shall be deemed the general practice of
law in this state, which may be lawfully performed only by an attorney
properly admitted and in good standing as amember of the Mississippi Bar.

* *x *



defense counsd in this action in the case of La' Shantton Morrisv. Gerald
Rankin, M. D., et al., Cause No. 99-0181-Cl, in the Circuit Court of
Warren County in the last twelve months.

4. During atdephone conference on the mation for admissionpro hec vice and themation to Strike,
Parker informed thedrcuit court that within thelast twelve months Miller had beeninvolved in severd other
Missssppi cases nat liged in the affidavit. The court directed Miller to file a second affidavit pursuant to

M.RA.P. 46 and lig dl the cases in which Miller hed gpplied for admisson pro hec vice or in which he

had an interet.

%.  Mille's second informationd affidavit, which was filed on September 7, 2000, and which

acknowledged other cases not previoudy disclosed, provided asfollows:

Affiant hes gppeared pro hac vice, hasfiled amation to gppear pro hec
vice or has an interes in the following cases filed in the Sae of
Missssppi:

A.

Casss conduded more than 12 months from this date:

1. In the matter of Ford v. Baker, the Circuit Court of
Waghington County, Missssppi;

Onrgoing cases in which Michad Miller has been admitted to
practice pro hec vice:

1. La'Shantton Morris v. Gerald Rankin, M. D., et
al., Cause No. 99-0181-Cl, in the Circuit Court of
Warren County;

On-going cases in which Michad Miller has filed a mation to
gppear pro hac vice. However, no Order dlowing hisadmisson
has been filed by the Court:

1. Bobby G. Reed, Jr., et al. v. Terry Y. McMillin,
M. D., Cause No. 20-0042Cl - In the Circuit Court of
Leflore County, Missssppi;

2. Edward Jakarrious Williams, et al v. Carl
Reddix, M. D., et al. - Cause No. 251-99-1245ClV -
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In the Circuit Court of the Frgt Judicid Didrict of Hinds
County, Missssppi;

3. Keyosha Suber, a minor, et al. v. James R.
Beckham, M. D., In the Circuit Court of Washington
County, Missssppi; and

4. Annette Williams v. American Home Products
Corporation, et al., Cause No. 2000-207 - In the
Circuit Court of Holmes County, Missssippi;

D. Onrgaoing casesin which Michad J. Miller hasaninteret, but no
moation for pro hac vice admisson has been filed:

1. Janice Washington, et al. v. American
Home Products Corporation, et al., Cause
No. 2000-292, In the Circuit Court of Holmes
County, Missssppi; and
2. Ruthie Amos, et al. v. American Home Products
Corporation, et al., Cause No. 2000-293, In the
Circuit Court of Holmes County, Missssppi.
6.  Thedrcuit court denied the mation for admisson pro hac vice, finding that Miller hed " gppeared
in 9x different cases during the lagt tweve months, and the present case would condtitute the seventh,”
"gppending [ones name to pleadings in a cause condtitutes an gppearance as counsd of record as
contemplated by Rule 46," and that Miller had engaged in the unauthorized practice of law.
7. Dr. McMIillin's deposition was scheduled for the day following the entry of the order denying the
moation for admisson pro hec vice. Prior to the depogtion, Williamson spoke to the drcuit judge s law
derk, seeking permission for Miller’s presence a the deposition.* Thelaw derk told Williamson thet the
drauit judge would dlow Miller to attend the depodtion, but that Miller could not participate in the

depogtion. Thisord indruction was never reduced to awritten order.

4 Miller hed flown down from Virginia the night before on the assumption thet the mation for
admisson pro hac vice would be granted.



8.  Duingthedepostion, Parker obsarved Miller taking notes and placing them on aflight bag which
was underneeth the table. When Williamson reeched down for the notes, Parker objected and accused
Miller of violaing the dircuit court’ sorder. Miller gated that he had merdy been taking notesand placing
the notes on thefloor. He denied that he had attempted to hand the nates to Williamson under the table.
Williamsondenied thet hehad ever had thenatesin hishands. Parker called thedircuit judge, who ordered
Miller to leave the deposition.

9.  The"notes' Miller took a the depogtion are asfollows

Quedionsfor Dr. McMIillin
I.What publicationsin the fidd of Ob-Gyn do you read (or subscribe to)

ii.Whet were the contraindications to performing a Caesariansection on
TheresaReed

iii.Prior to the birth of Boblby Reed did you review any prior birth records
for other kid

iv.Prior to 37 weeks gedtation you knew thiswas amde fetus

v.Agree the pregnancy with Bobby Reed, J., was the first pregnancy
where Theresa Reed was diagnosed as a gestationd diabetic?

vi.Do you have privileges a any other hospitd other than Greenwood-
Leflore

110.  Dr. McMillin filed a mation for contempt which accused Miller of vidlaing the drcuit judge's
indructions at the depogtion, as wel as faling to mention another Mississppi case in which Miller hed
paticipated. Dr. McMillin did not accuse Williamson of contempt.

11.  Inregponseto themation for contempt, Williamson averred thet Miller did not participate exoept

to regpond to accusations of participation and that the three pages of notes fell on the floor:



2. On the 13th day of September, 2000, Michad Miller
atended, with this court's permisson, the depogtions of the plaintiff and
Dr. McMillin a which Attorney Williamson gppeared as counsd for the
plantiffs Mr. Miller did not gopear a those depostionsascounsd for the
plantiffsand did not participate in those deposditions. He did respond to
defense counsd's accusdtion during the depostion thet he weas
participating through taking notesby urging defense counsd to contact this
court if hefdt it necessary.

* k% %

3. Mr. Miller hed noteswith him during thedepostionwhich

were made prior to recalving thiscourt'sorder. Hetook additiona notes

during the deposition. During the depogition, three pages containing the

notes attached to the motion for contempt fel to the floor. During the

depogtion, when defense counsd accusad Mr. Miller of vidaing this

court'sorder with the notes, Mr. Miller stated on therecord that hewould

provide the court with copies of the notes he took during the depostion.
112.  Duing a hearing on the mation for contempt, Williamson and Miller changed thar gories and
tedtified that Miller was merdly acting as a pardegd and not as an atorney, and thet a pardegd, though
not licensed to practicelaw, could suggest questionsto the atorney teking the depostion. Thedircuit court
granted the mation for contempt, finding, among other things, thet: (1) Miller was practicing law without
alicensz (2) Miller medefdserepresentationsto the court in the afidavits; (3) Miller blatantly and willfully
disobeyed the court's order barring his participation a the deposition by writing down questions and
hendingthemto Williamson; and (4) Miller and Williamson repestedly misspdled thenameof thedefendant

inthe Ford v. Barker case making it difficult for the dircuit court to ascertain the correct facts The



circuit court found that both Miller and Williamson were in contempt of its orders® Punishment wasthe
impogtion of acod hill, jointly and severdly, to be submitted by Dr. McMiillin.
113.  Miller and Williamson seek review of the denid of themation for pro hac vice and of the contempt

order.

*Actudly, two judgments of contempt were entered. The first one, which was entered on
November 29, 2000, barred Miller from the practice of law in the Fourth Circuit Judicid Didrict.
However, thisjudgment wasrescinded and asecond one entered on December 8, 2000. Thedreuit court
did not bar Miller from practicing law in the Fourth Didrict in the second judgment.

10



DISCUSSION

l. WHETHER THE CIRCUIT COURT PROPERLY

DENIED THEMOTION FORADMISS ONPROHAC

VICE.
114.  Wereview quesionsof law denovo. Donald v. Amoco Prod. Co., 735 So. 2d 161, 165 (Miss.
1999). Hndings of fact will not be overturned where they are supported by subgtantid evidence in the
record, unless the trid judge abousad his discretion or his findings were manifestly wrong or dearly
eroneous. Sawyer v. Brandon, 825 So. 2d 26, 34 (Miss 2002); Tricon Metals& Servs., Inc. v.
Topp, 516 So. 2d 236, 238 (Miss. 1987).
115.  Attorneysnot licensed in Missssippi mus fallow the guiddines outlined in M.RA.P. 46 to have
limited practice privileges, pro hec vice, inMississppi courts. An atorney seeking admisson pro hecvice
must be in good standing of the bar of another state and must be of good mord character. M.RAP.
46(b)(1). He must associate an attorney who is a member in good standing of the Missssppi Bar.
M.R.A.P. 46(b)(3). He must file an informationd affidavit before the particular court for which practice
privileges are desred. M.RA.P. 46(b)(4). The informationd affidavit must indude a list of other
Missssppi cases in which the atorney has gppeared pro hec vice within the preceding tweve months,
induding the style of each cause and the name of each court. M.RA.P. 46(b)(6)(ii).
f16. We drictly construe Rule 46(b)(6)(ii) and have firmed the dismissdl of advil action becausethe
foreign attorney who filed the complaint did not assodiae locd counsd and falled to supply atimdy and
correct informationd affidavit in accordance with therule. Taylor v. Gen. Motors Corp., 717 So. 2d
747, 749 (Miss. 1998).
117. M.RA.P. 46(b)(6) dso prohibits a foreign atorney from gppearing pro hac vice if the foreign

atorney has engaged in the "generd practice of law" in this gate without being properly admitted and
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licensed to practicelaw inthissate. M.R.A.P. 46(b)(6)(i). For purposesof therule, the"generd practice
of law" isdefined as" gppearances as counsd pro hec vice before any court or adminidrative agency of this
gtate on more then five (5) occasonsin any 12 month period.” M.RA.P. 46(b)(6)(ii). The "practice of
law" hasbeen defined to be aslittleasadvising aperson of hislegd rightsor exeradsing discretionin drafting
documents
[The] practice of law indudes drafting or sdection of documents, the giving of
advicein regard to them, and the using of an informed or trained discretion in the
drafting of documents to meet the needs of the person being served. So any
exerdof intdligent choicein advisng another of hislegd rightsand dutiesbrings
the activity within the practice of the legd professon.
Darbyv. Miss. State Bd. of Bar Admissions, 185 So. 2d 684, 687 (Miss. 1966) (citation omitted).

A. WHETHER AFFIXING ONE SNAME TO A PLEADING CONSTITUTES
AN "APPEARANCE" WITHIN THE MEANING OF M.RA.P. 46(b)(6).

118. Miller'sname and address were induded on pleadings in a least seven cases. In the case sUb
judice, this information was placed on the complaint, a reoonse to requedts for admisson, a notice of
depogtion of Dr. McMillin, a subpoena duces tecum directed to a hospita records custodian, and a
rebuttd to the regponse to the motion for admisson pro mgority vice for Miller. Becauseof theindusion
of Miller's name and address on the pleadings, Parker served bath Williamson and Miller with copies of
pleadings he filed with the court.

119.  Miller and Williamson contend that the indusion of Miller's name, address, phone number, €c.,,
to apleading Sgned and filed by alocd atorney does not condiitute an gopearance asthetermisused in
M.RA.P. 46. They arguethat if providing such information is deemed to condtitute an gppearance, loca
atorneys would be discouraged from conauiting foreign attorneyswho have greater knowledge of complex

fiddsof litigetion.
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120. Parker contends thet the indusion of Miller'sinformation on the complaint is an gopearance and
arepresentation to the court and to other attorneysthat Miller isan attorney of record. The circuit court
agreed and hdd that "appending one's name and address on a Complaint condtituted an gopearance as
counsd of record as contemplated by Rule 46."  Accordingly, the drcuit court conduded that Miller was
quilty of practicaing law without alicense
121.  Our rulesof cvil procedure require that counsd beidentified onthepleadings The commentsto
M.R.C.P. 11, Sgning of Pleadings and Mations, Satethat " Counsd's office address should gppear on dll
pleadings and other papers™ An "gopearance by atorney” is defined as holding onesdf out to be
representing adient. "Appearance’ is defined as"an act of an atorney in prosscuting an action on behdf
of hisdient. Document filed in court in which atorney setsforth fact thet heis representing aparty to the
action." Black's Law Dictionary 712 (6thed. 1990). Affixinganameto pleadingshasbeeninterpreted
asan intert to be involved in the litigetion:

The purpose of resdent counsd joining with nonresdent counsd is

obvious. It isto insure that the nonresdent counsd will be assodiated

withacounsd invalved in thelitigation who isknowledgesble and familiar

with thelaws and practices of thisgate By permitting his name to be

afixedtoapleading or brief, aresdent lawyer representsto thiscourt thet

he is a pat of the litigation and a counsd of record.  Accordingly, he

should be hdd accountable for the transaction of the litigetion to the full

extent asif therewere no nonresdent counsd. A resdent lawvyer should

not permit hisor her nameto be ffixed to pleadings or briefsunlesshe or

sheintendsto beinvalved in thelitigation and be familiar with the actions

taken by nonresident counsdl.

Emry v. Am. Honda Motor Co., 214 Neb. 435, 334 N.W.2d 786, 793 (1983).
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122.  Wetakejudidd natice from the amid briefs submitted in this case? that it hasbeen the practice of
ome atorneys in this State to indude a foreign attorney's name on pleadings without intending for the
foreign atorney to make an gppearance. Because we have not previoudy addressed what conditutes
"meking an gopearance, wetake this opportunity to narrow the definition of meking an gppearance. Inthe
future, attorneys are hereby noticed and cautioned that aforeign atorney will be desmed to have mede an
gopearancein aMissssippi lawauit if the foreign atorney sgnsthe pleedings or dlows hisor her nameto
be liged on the pleedings. A foreign atorney may further make an gppearancein aMissssppi court by
physicaly gopearing a adocket cdl, atrid, ahearing, any proceeding in open court, & a depogtion, a
an arbitration or mediation proceeding, or any other proceeding in which the atorney announces thet he
or she represents aparty to the lawsuit or isintroduced to the court as arepresentative of the party to the
lavauit. These actions require that the foreign atorney be admitted pro hac vice and activate the
prohibition of M.R.A.P. 46(b)(6)(ii).

B. WHETHERMILLERENGAGED IN THEUNAUTHORIZED PRACTICEOF
LAW.

123. Evenexduding the fact that Miller's name and address gppeared on the pleadings, we find that
Miller’ sections condiituted practiang law in Missssppi. All of the casesliged inthe afidavits aswdl as
the case sub judice, originated from Miller’s office and were “his’ cases  The cases came directly to
Miller’ sofficeby way of a1-800 number advertised inMissssppi. Miller reviewed the caseswith hisgtaff
of two nurses, adoctor, asurgeon, and Sx lavyersto determine whether the damwas meritorious. Once

a contractud reaionship with the dient was established, Williamson filed a complant in the gopropricte

*Upon request by the Court pursuant to M.R.C.P. 29, briefs were submitted by the Mississppi
Trid Lawyers Assodation, the Magnalia Bar Assodiaion, The Missssppi Bar, and the Missssppi
Prosecutors Association.
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Mississppi court. Miller conceded that he and Williamson jointly worked on dl of the cases and thet he
nomly did not put his name on a pleading unless he had decided to enter an gopearance.  T24.
Miller supplied al thesubstantive medicd expertisetothemedica md practicecasesheshared with

Williamson. In one case, Williamson did not fed aure of himsdf with the medicd evidence, and S0, with
the consent of opposing counsd, and without filing amoation for admisson pro hec vice, Miller conducted
the deposition of the physician defendant.’
125. Miller and Williamson contend thet the only gppropriate authority for addressng a charge that
Miller engaged in the unauthorized practice of law isthe Missssppi Bar and not the courts: They further
argue that Miller was serving only as ameans of determining whether any of the daims hed merit, thet he
merdy “reened the case and provided Williamson with technica advice on the medicd agpects of it."
If the daims had merit, Williamson prepared and filed the pleadings. 1t was only when Miller was dlowed
to appear pro hec vice that he deposed expearts. They dso contend that numerous lavyers do thistype of
adtivity regularly without baing accused of engaging in the unauthorized practice of law.
126. InDarby, achancery court derk was found guilty of engaging in the unauthorized practice of lav
when she prepared deeds, deeds of trug, notes, bills of sale, and red property title certificates. 185 So.
2d a 6387. The Kansss Supreme Court has hed that performing legdl servicesin any legd proceeding
through the various ages of litigation condtitutes the practice of law:

[T]he practice of law isthe doing or performing of sarvices in a court of

judtice, in any matter depending therein, throughout itsvarious Sages, and

in conformity to the adopted rules of procedure. But in alarger sense it
indudes|egd advice and counsd, and the preparation of legd ingruments

"Heirs and Wrongful Death Beneficiaries of Eddie Bryant, Jr. v. Nosratollah
Ghaemmaghami, M. D., and RCG of Mississippi, I nc. d/b/aKidney Care, Inc., No. 251-98-
651-ClV, Hinds County Circuit Court.
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and contracts by which legd rights are secured, athough such meatter may
or may not be depending in acourt.

* k% %

[O]ne who conferswith dients, advisesthem asto their legd rights and
then takes the business to an atorney and arrangeswith himtolook after
it in court isengaged in the practice of law.
State ex rel. Stephan v. Williams, 793 P.2d 234, 240 (Kan. 1990) (citations omitted).
127. Miller dearly conferred with dients, advised them asto their legd rights and then engaged the
savices of ancther atorney to litigate the daim. He procured eech and every dient through commercids
on the tdevison. Once thar dams were investigated by Miller and his office d&ff, he contected
Williamson. Miller characterized thesecasesas"his' cases. He continued to advise Williamsononthecase
and, in the case sub judice, atended a depodtion. Miller dso hed afinandd interest in the outcome of
these cases. Although the Court has held that dthough “the practice of law does not necessarily depend
on whether one charges or recaivesafeefor sarvices paformed . ., thedement of compensation may be
afactor in determining whether the spedified conduct condtitutesthe practice of law.” Dar by, 185 So. 2d
a 687. Miller's name gopeared on the complaint and other pleadings. The combination of dl of these
factors supports afinding that Miller had engaged in the unauthorized practice of law.
128. Wethaeforedfirmthedreuit court'sdenid of themation for admisson pro hec vice, and werefer
this metter to the Missssppi Bar for further proceedings
Il. WHETHER THE CIRCUIT COURT PROPERLY
FOUND MILLER AND WILLIAMSON IN
CONTEMPT OF COURT.

129. We caefully examine contempt convictions Melvin v. State, 48 So. 2d 856 (Miss. 1950).

Gengrdly spesking, contempt metters are committed to the substantid discretion of the trid court which,

16



by inditutiond drcumgtance and both tempord and visud proximity, isinfinitely more competent to decide
the matter than the Supreme Court. Cumberland v. Cumberland, 564 So. 2d 839, 845 (Miss. 1990).
When dedling with contempt metters we mud first determine whether the dleged contempt is ether avil
or aimind innature. If the contempt is avil, the proper Sandard utilized for review is the manifest error
rue 1d. If the contempt is crimind, then we will proceed &b initio and will determine on the record
whether the person in contempt is guilty of contempt beyond a reasonable doubt. |1d. If the primary
purpose of the contempt order isto enforcetherights of private party litigants or enforce compliance with
a court order, then the contempt is avil. Purvisv. Purvis, 657 So. 2d 794, 796 (Miss. 1994). The
contemnor may be jaled or fined for civil contempt; however, the contemnor mugt be relieved of the
pendty when heperformstherequired act. 1d. a 796-97. Crimina contempt pendties, onthe other hand,
are designed to punish the contemnor for disobedience of acourt order; punishment isfor past offensesand
does not terminate upon compliancewith the court order. Common Cause of Miss. v. Smith, 548 So.
2d 412, 415-16 (Miss. 1989).

130. Itisdear that in the case sub judice, the contempt is arimind in neture. See, e.g., Newell v.
Hinton, 556 So. 2d 1037, 1044 (Miss. 1990) (“[A] crimind contempt proceeding is maintained soldy
and amply to vindicate the authority of the court or to punish atherwise for conduct offendveto the public
inviolaion of an order of the court”). The drcuit court hed both Miller and Williamson in contempt for
thar noncompliance with its order regarding their actions & Dr. McMuillin's deposition and their dleged
misrepresantations to the court inthetwo M.R.A.P. 46(b)(4) affidavits. Accordingly, weproceed abinitio
and determine on the record whether Miller and Williamson are guillty of contempt beyond a ressonable

doubt.
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181, Therearetwo formsaof arimind contempt, direct and congructive:

Direct crimind contempt involves words gpoken or actions committed in

the presence of the court thet are cdculated to embarrass or prevent the

orderly adminigration of justice. Punishment for direct contempt may be

meted out indantly by the judge in whose presence the offengve conduct

was committed. . . .

Unlike direct contempt, congtructive contempt involves actions

which are committed outsde the presence of the court. . . Inthe case of

condructive crimind contempt, we have hdd that defendants must be

provided with procedura dueprocesssafeguards, indudingaspecification

of charges, notice, and a hearing.
Mouldsv. Bradley, 791 So. 2d 220, 224-25 (Miss. 2001) (citationsomitted). Thedlegationscontained
inthe moation for sanctionswere committed outs de the presence of the court; therefore the acts congtituted
condructive crimind contemppt and procedurd due process ssfeguards atached.
132.  Thedrcuit court hdd Williamson and Miller in contempt for ddiberatdly trying to mideed the court
by nat filing a complete and factud affidavit in support of the mation to admit Miller pro hec vice for
violaing the court's order about the conduct of the depodition; and for trying to conced their ectionsat the
depogition.
133.  Thejudgment of contempt againg Williamson and Miller mugt bereversed. Frd, Williamsonwas
not given natice that the contempt hearing would address any actions he engaged in or that ajudgment of
contermpt might be entered againg him. Hisright to due processwastherefore violated. Secondly, Judge
Hines should have recused himsdlf from conducting the contempt charges againg Williamson and Miller.
InTerryv. State, 718 So. 2d 1097, 1104-05 (Miss. 1998), we held that "[i]t is necessary for the
individud to be tried by another judge in cases of condructive contempt where the trid judge hes
ubgantid persond involvement in the prosecution.” In Terry, the judge himsdf brought the contempt

charges agang the individudsinvolved and therefore had a prosecutorid rolein the proceedings. 1nbath
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Williamsonand Miller'scases, Judge Hineshad subgtantia persond involvement inthe prasacution because
hewasamaterid witnesstowheat had occurred. Inorder to haveafull hearing on the charges, Judge Hines
would ned to testify asafact witnessasto what hetold hislaw derk totdl to Williamson. Thelaw dek's

tesimony would beinadmissible hearsay becausethe dedarant, Judge Hines would be avallableto tetify.

134.  Wethereforefind that Judge Hines should have recused himsdlf and remend for anew hearing on

the mation for contempt.
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CONCLUSON

135. Thedenid of themotion for admission pro hec viceis afirmed. Miller'sactions support afinding
that he engaged in the unauthorized practice of lawv. Miller procured dientsin this Sate, invedtigated thar
dams consulted with local counsd, and dlowed his name to be placed on the pleadings in those cases
All of these combined actions go beyond merdly refarring dientsto other counsd or merdy servinginan
advisory capecity.
136.  The drcuit court's judgments of contempt againgt Williamson and Miller are reversed because
Williamson's right to due process was violated and becausethe dircuit judge should have recused himsdlf.
We remand for prooeedings congstent with this opinion.
137.  Upontheissuanceof our mandatein these cases, the Clerk of thisCourt shdl promptly mail acopy
of thisopinionto TheMissssppi Bar, Post Office Box 2168, Jackson, Mississppi 39225-2168, and note
such mailing on the docket.
138. AFFIRMED IN PART; REVERSED AND REMANDED IN PART.

PITTMAN, CJ.,SMITH, P.J., COBB AND CARLSON, JJ., CONCUR. EASLEY

AND GRAVES, JJ., DISSENT WITHOUT SEPARATE WRITTEN OPINION. McRAE,
P.J.,DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY DIAZ, J.

McRAE, PRESIDING JUSTICE, DISSENTING:

139.  The Court's holding today illustrates an antiquated approach to a modern day question of law
concerning what is, ultimetdly, the right of adatizen to chooselegd representation. Thehalding, inter dia,
limits the participetion of an atorney, or anexpert, or even apardegd, in aprocesding or trid. Further,
anyonewitha mongtary interest inaparticular caseor lawaLit is potentidly engaging inthe practice of law.

And if the senior partner of aregiond law firm or multi-nationd law firm, or an atorney in alimited joint
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venture, isnamed in the pleadings, or has a monetary interest in a Mississippi case, he or she, too, isin
effect practicing law in Missssppi. Thisisan end that Smply cannot be judtified today; and in any case,
the means chosen to reech it mogt cartainly cannot be. Indeed, the atorneys in this case, Edward A.
Williamson and Michad J. Miller, have been subjected to an ad hoc decision-making process, for which
no legd foundation exigs. Only by making new rulesout of ambiguousrulesisthe mgority ableto achieve
its desired palicy preferenceinthiscasa. Accordingly, | dissart.

40. Theatorneysin this case have been subjected to rules that are not arysd dear, asthemgority
outlined in, but retracted from, its origindly drculated opinion in thiscase. Spedficdly, falowing in the
misguided footsteps of thetrid court, themgority holds Miller toastandard that did not exist, andworse
gopearsto had him guilty of vidaing it.

1.  Today the mgority holds “that aforeign atorney will be deemed to have made an gopearance
inaMissssppi lawvsuit if the foreign atorney sgnsthe pleedings or allows his or her nameto be
listed on thepleadings." (emphass added). Thisholding and thetrid court’ saccording ruling arethe
first of any court tothiseffect. Thus, Miller' sactionsprior to the ruling could not possbly conditute a
violation, much less one suffident to deny the pro hac vice mation.

42.  This however, is not the only reason that this holding is so peculiar and unjudt. Indeed, its
ramifications will, without any judtification fromthis Court whatsoever, unrave years of well-settled and
common prectice, aswdl asthe palides that underscore the rules of admission pro hac vice,

3. Thegod of M.RA.P. 46 is the protection of the Missssppi public from undereducated and
unlearned individuds practiaing law. This Court has accordingly Sated thet “the prohibition againg athers
than members of the bar of the State of Missssppi from engaging in the practice of law is not for the

protection of the lavyers againg lay competition, but isfor the protection of thepublic.” Darby v. Miss.
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State Bd. of Bar Admissions 185 So0.2d 684,687 (Miss. 1966) (Citing Beach Abstract & Guar.
Co. v. Bar Assnof Ark., 326 SW.2d 900 (Ark. 1959); State Bar of Ariz. v. Ariz. Land Title &
Trust Co., 366 P.2d 1 (Ariz. 1961); Grievance Comm. of Bar of New Haven County v. Payne,
22 A.2d 623 (Conn. 1941); Union City & Obion County Bar Assnv. Waddell, 205 SW.2d 573
(Tenn. Ct. App. 1947); Hexter Title& Abstract Co. v. Grievance Comm., State Bar of Tex., 179
SW.2d 946 (Tex. 1944)). "The Sate haslegitimate interests to be weighed in congdering pro hec vice
admissons in order to maintain a high levd of professond ethics, [and] to assure a high qudity of
represantation inthe courts” McKenziev. Burris, 500 SW.2d 357, 364 (Ark. 1973) The mgority's
opinion isincondgtent with this godl.

4. Wha is conagent with this god, however, is the practice of Missssppi lawvyers who, like
Williamson, seek the assstance of expert, or highly qudified, atorneyswhoare not licensadinthisgdate
and therefore, enter into alimited joint venture. Such atorneys are often needed to effectuate full and
comprehendve legd advice and sarvices for our Missssppi resdents. Often, foreign expert attorneys
teach our locd atorneys how to mog effectively and zedloudy represent Missssppi dients, whichisthe
reasonwhy Rule46 exigsinthefirg place.  Further, it isthe dient who decideswho can provide the very
begt advocacy possble. The dient has the ultimate right to choose their selected counsdl.

145. Eventhe Missssppi Rules of Prafessond Conduct encourage the assodiation of specidized
atorneysin order to achieve competency. The Comment to Missssppi Ruleof Professond Conduct 1.1
advisss that an atorney may become competent to handle ameatter by the assodiaion or consultation of
"alawyer of esablished competencein the fidd in quesion.” M.RP.C. 1.1 cmt. For some Missssppi

lawyers, it may be necessary to seek the assstlance and counsdl of aforeign atorney inaspedidized fidd.
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The mgarity's opinion effectively makes any such conaultation the unauthorized practice of law, which
could place bath the locd and foreign atorney on the chopping block of contempt.

6. Mod surprisngly in this metter, however, isthemgority’ srather enormous and untutored legpin
announang that an appended name on a pleading congtitutes an "gppearance’ for the purpose of
determining whether oneis*“practicing lav” inMissssppl.  Thisdoesand will indudethe nameor names
thet gopear aspart of any firm'snameonany pleading. What doesthisdo to theregiond and multi-nationa
firms? There are many regiond firms in which the firm's names indude those of  atorneys licensad in
vaious dates. Thesefirms have offices herein Missssppi but not dl thase gppearing in the firm’ s name
arelicensad hereinMissssppi. Isthemgority not dso holding thet theseforeign attorneysare ™ gppearing”
inMissssppi courts and therefore possibly engaging in the unauthorized practice of law as prescribed by
M.RA.P. 46(b)(6).

147.  Further, dting Darby, 185 So.2d & 687, the mgority dates thet “"the dement of compensation
may be afactor in determining whether the specified conduct conditutesthe practiceof law.” Isitasothe
case, therefore, that ance regiond firms share profits throughout the firm, thet the unlicenced atorneys
therefor are practicing lav inMissssppi by virtueof thar finenad interest inaMissssppi litigation? There
are many, many foregn or out of date atorneys who have afinandd interes in Missssppi litigations
dthough they do not maintan Missssippi licences

8. Worth additiona consderation is the connection of today’s holding with our joinder rules. In
American Bankersins. Co. of Floridav. Alexander, 818 So.2d 1073, 1076 (Miss. 2001) this
Court gpproved the joinder of over one thousand casesinto asngle cause of action under Rule 20 of the
Missssppi Rulesof Civil Procedure. The mgority's definition of "gppearance and occasons' suggests
that these one thousand caseswould be seen as separate and distinct gppearances and occasons, thereby
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mekingaforagn atorney disqudified for admisson pro hec viceevery timethereisaconsolidation of more
then five cases. Thiswill have asgnificant impact onthelegd dimatein Missssppi Sncethereisagteady

increasein the number of consolidated causes. Thelarger consolidated causeswhich involve multinationd

corporations usudly involve ateam comprised of foreign attorneys having expertise in large lawalits and

alocd atorney. The mgarity's holding will cregte ambiguity asto whether these expert foreign atorneys

will be dlowed to continue the customary path of pro mgority vice admittance.

19. Themgority dso missesthe glaing didinction between petitioning acourt for admittance pro

hec vice and actudly baing admitted pro hac vice. Miller hasnot been admitted pro mgority vice on
more than five occadonsin thisdate in the lagt tweve months. 1n most cases in which he was involved,

he hed either petitioned for admission or maintained aninterest therein. Albeit, the mgjority condudesthat

Miller "appeared’ for the purpose of determining that he engaged in the “ generd practice of lav" in"any

court or adminigrative agency of this gate on more then five (5) occasons in any 12 month period.”

M.RA.P 46(b)(6)(ii). If the filing of a Mation for Appeasrance Pro Hac Vice is conddered an
"gppearance or occasion,” then it is possible for someone to file five Mations for Appearance, never be
granted gppearance and dill be found to have "gppeared” for the purposes of the rule and therefore be
forbidden from admisson pro hac vice on other cases. 50.  Additiondly, the twelve month period of

time referenced in M.R.A.P. 46(b)(6)(ii) ismadified by theword “any.” When, therefore, doesthis“any

twelve month period” begin and end S0 asto determing, if at all, that an out of Sate atorney has engaged

in the generd practice of law? Does it mean a chronologicd period, or five cases pending over a
protracted period snce they were not dosed out in the chronologica year. |s the twelve month period

when one firg hasacase and the period continues through the next twe ve months and drops off after that?

What about insurance lawyers or in house counsd for nationd corporaionsthat superviselocd atorneys
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and contral the lawauit? Have they made an gppearance and practiced in this gate’? Could it indude Sx
months two years ago, for example, and Sx monthsthisyear? Or isit dearly gpplicableto the most recent
twelve month period? Whilel am indined to bdieve it isthe later, the rule does not mekethisdear. In
the present case, Miller' s name gppeared, or, hewas admitted pro hac vice, or, hedid not seek admission
but had aninterest, in seven casesin the preceding twelve month period. Inany case, therewas absolutely
no twelve month period in which he gopeared pro hac vicemorethen fivetimesastheruledeatly forbids
1. Andasapracticd metter, evenwithout attempting to definean“ occason” for which an out-of-dete
atorney mugt petition for pro hec vice admission, it is undebatable that the filing of acomplarnt initistesa
law suit, and thusthe *“ occasion” for which pro hec vice admission issought. Indead, thisfiling &t leest sets
the“occason” inmoation. Snce, however, the mgority holdsthet the placement of aname, not asgnature,
but aname, on a pleading condtitutes an “ gopearance” an dtorney seeking admisson pro hec vice mugt
petition for admission beforefiling an initid complaint o asto avoid making anillegd appearance before
the court if, indeed, hewishesto enter thelitigation at theoutset.  If, however, thereisno complaint before
the court, thenthereisno*occagon” for which to petition for admisson.  Requiring an étormey tofilefor
admission pro hec vice befor e dlowing him to present his name toward an “occason” that does not yet
exig is quite literdly, putting the cart before the horse.

152. Hndly, the logic of holding one whose name gopears on the pleadings without an according
sgnaure as having “appeared’ before the court does not comport with the sandard of certification
required of the attorney whose Sgneture does gopear onthepleadings. Itisthesgning lavyer who atests
to the merit of the dlegaions in the complaint. It is the Sgning atorney, who by virtue of Sgning the
pleading, certifies that to “the best of his knowledge, information, and belief, there is good ground to

support” the dlegetions of the pleading or complaint. M.R.C.P11. Arewenow going to hold that aname
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on apleading hasthe same meaning as the name whaose Sgnature gppears on the pleading? Thisdoes not
make sense,

153.  Nor does it make sense that this Court affirms that Miller violated a court order because he
“paticipated” in a depostion over which he had no control.  This Court has dated thet "[@] contempt
citationisproper when the contemnor haswillfully and ddiberately ignored the order of thecourt.” Brame
v. State, 755 So.2d 1090, 1093 (Miss. 2000)) (quoting Cooper v. Keyes, 510 S0.2d 518, 519 (Miss.
1987) (ating Millis v. State, 106 Miss. 131, 63 So. 344 (1913)). Here, therewas no clear order by
thetrid court specifying therole and limitations of Miller's attendance a the depogtion. Thelaw derk told
Miller the judge would alow him to atend the depasition but thet he could not participate. Doeskesping
a record and writing down questions, the asking of which remain in the sole discretion of the lavyer
conducting the depaosition, condtitute participation? Are we now saying pardega assgtants or a non
desgnated expert cannot asss the dtorney because making sure the atorney covers everything is
"patidpating” in adepostion or trid? What is the difference? Williamson kept control of his depodition
a dl times Hisdiscretion in examining the deponent remained with him, period, regardless of whether the
notes and questions had fdlen on the floor, or were passed to Williamson for purposes of suggestion.
4. Furthemore, the Court's affirmation of contempt begs the question of whether generd counsd
for aforeign corporation or insurance company, who is not licensed to practice law in Missssppi, may
advise and as5g locd counsd in the defense of dams? Never mind, for example, that it is common
practice for corporaions and insurance companies to require local counsd to accept advice from thelr
generd counsd and get their goprova on dl settlements And never mind that "a commerdid erttity thet
sarvesinterdate and/or internationd marketsislikely to recaive more effective and efficient representation

whenits generd counsd, who is basad dose to its home office or heedquarters and is familiar with the

26



detalls of its operaions, supervisesthework of loca counsd in each of the various jurisdictionsin which
it doesbusness” Fought & Co. v. Steel Eng'g & Erection, Inc., 951 P.2d 487,497 (Hawaii 1998).
If"practicinglaw" in Missssippi indudesadvisng dientsand advisinglocal counsd, then thesecorporations
and insurance companies will have to totdly rely on the judgment and guidance of their assodated loca
counsd.

155.  Additiondly, it iscommon practice of atorneysin Missssppi to hire jury consultants and other
expatsto hdp with trid preparation. Some experts even participate in depodtions just by attending and
teking notesin order to help counsd in establishing thar case. Jury consultants aso advise counsd onvoir
dire Arethese expats"practicdng law™" by particpating, atending, and advisng loca counsd?

156. Inthefind andyss, it cannat be gainsad, as other courts have recognized, thet technology and
society aremoving and growing at such great peadsraising questions about whereboundaries of law begin
and end. "[T]he demands of busness and the mohbility of our sodety pose didinct problems in the
regulation of the practice of law by the dates” Birbrower, Montalbano, Condon & Frank v.
Superior Court, 949P.2d 1, 7(Cd. 1998). Courtsare beginning to recognizethat "thelegd professon
should discourage regulation that unreasonably impasestaritorid limitations upon the right of alawyer to
hendle the legd afars of hisdient or upon the opportunity of adient to obtain the sarvicesof alawyer of
hischaiceindl mattersinduding the presentation of acontested matter inatribund beforewhich thelawyer
is not permanently admitted to practice. 1d. See also Fought, 951 P.2d at 497. It is dear that often
timesit is necessary for foreign atorneysto become involved in MisssSppi cases. These attorneys may
be corporate counsd or specidized litigators. There participation is necessary to effectively assgt parties

in litigetion.
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157. Today, however, the Court foists acompletdy sensdess -- aradicd -- regulation upon the legd
profession, which will ultimatdly hurt none ather then the dtizens of this Sate who have aright to counsd
of their choice. Further, the Missssippi Bar Counsd gppearsto haveitswork cut out in palicing the multi-
netiond and regiond firmsaswdl asin house counsd for the corporations and insurance companies doing
busnessin this Sate

DIAZ, J.,JOINSTHISOPINION.
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