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WALLER, JUSTICE, FOR THE COURT:

1.  Catherine Lynn Adams brought suit againg Cinemark USA, Inc. for injuries sustained when

Wegdia Thomeas, aCinemark employee, sruck Adams after refusing to admit Adams and two minorsto

an R-raed film. The Circuit Court of Harrison County, Frgt Judicid Didrict, granted summary judgment

infavor of Cinemak. Wedfirm.



FACTSAND PROCEDURAL HISTORY

2. OnFebruary 22, 2000, Catherine Lynn Adams, her fifteen-year-old sger Marie, and Maries
fourteen-year-old friend Amandatrave ed to Cinemark's Crossoads M| Theater in Gulfport to view the
R-rated film Scream 3. Cinemark employee Weigdia Thomas was working as abox office employee
Thomeass responsibilities thet day induded sdling tickets to patrons and handling money.

18.  Adamsatempted to purchase threeticketsfor Scream 3 from Thomes Since the film was R-
rated, Thomas requested identification from thethree. Adams produced identification for hersdf and told
Thomas that she was Mari€'s legd guardian' and that she had been given pamission from Amandas
mother for her to view the film. Thomas refused admisson to Marie and Amanda whereupon Adams
asked to gpesk with amaneger.

4.  Thomeshailed her manager, Miched Everett, viawakie-takie. Shethen asked that Adams step
out of the line so that she could continue sdling tickets to the other patrons. After waiting for severd
minutes Adams stepped back into line and again inquired of Thomas to see a manager. According to
Adams, Thomeas told her "[t]o get [Adamsg ass up in there and go tdk to [the manager hersdf].”
However, according to Thomas, Adams repeatedly interrupted her as she sold ticketsto other customers
and cdled her a"bitch.” Adamsmoved to enter thethester and, a thet point, Thomasexited thebox office,
weant through some doubledoors and confronted Adams. 1t isundigputed that Thomas struck Adamsand
then choked her while they were outsde of the theater near the double doors. Adams suffered scratch
marks on her neck and complained of a tingling sensation about the heed. As areault of the dtercation,

Cinemark terminated Thomass employment 2

!Adamsisin fact Mai€slegd guardian.
*Thomas was dso arested and pled guilty to smple assault.
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%.  Adamssued Cinemak, dleging that Cinemark was vicarioudy ligble for Thomass actions under
the doctrine of respondeat superior. Adams d<0 dleged that Cinemark negligently hired, trained,
supervised and retained Thomes.

6.  Fdlowing discovery, Cinemark filed amation for summeary judgment, contending thet respondest
superior did not gpply because Thomass acts "were undertaken soldy for persond motive and not in
furtherance of Cinemark'sbusiness, thereby placing her acts whally and completely outsde the scope of
her employment.”  Josgph Corbin, a Gulfport Cinemark on-Site manager, Sated in his depodtion thet
employees were repegtedly ingructed never to argue with apatron, dwaysto avoid confrontation, and to
summon ameanager if adigoute with a petron arose

7.  After recaiving Adamss response, the drcuit court granted Cinemark's mation for summary
judgment without an ord hearing. 1t held that " Thomas had abandoned her employment and was about
some purpose of her own, nat incidentd to her employment and nat donein the course of and asameans
to the accomplishment of the purposes of her employment as abox office cashier. Adams gppedsfrom
thisadverse ruling.

STANDARD OF REVIEW

18.  Weemploy thedenovo Sandard inreviewing atrid court'sgrant of summeary judgment. O'Neal
Steel, Inc. v. Millette, 797 So. 2d 869, 872 (Miss. 2001). In conducting the de novo review, welook
a dl evidentiay maters before us induding admissons in pleadings, answers to interrogetories
depogtions and afidavits Leev. Golden Triangle Planning & Dev. Dist., Inc., 797 So. 2d 845,
847 (Miss 2001) (cting Aetna Cas. & Sur. Co. v. Berry, 669 So. 2d 56, 70 (Miss. 1996)). This
evidence mugt be viewed in the light most favorable to the party againgt whom the mation for summary

judgment hasbeen made. Ledliev. City of Biloxi, 758 So. 2d 430, 431 (Miss. 2000).
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DISCUSSION

l. WHETHER SUMMARY JUDGMENT WAS
APPROPRIATE.

19.  Adars assatsthat Cinemark isvicarioudy ligblefor her injuries under the doctrine of respondeat
superior. Anemployer islidblefor thetortsof hisemployee only when they are committed withinthe scope
of employment. Odier v. Sumrall, 353 So. 2d 1370, 1372 (Miss. 1978). To be "within the scope of
employment,” the act must have been committed in the course of and as a means to accomplishing the
purposes of the employment and therefore in furtherance of the meagter'sbusiness Sears, Roebuck &

Co. v. Creekmore, 199 Miss. 48, 23 So. 2d 250, 252 (1945); Alden Millsv. Pendergraft, 149
Miss 595, 115 So. 713, 714 (1928). Alsoinduded inthedefinition of *courseand scope of employment”
are tortious acts incidenta to the authorized conduct. Creekmore, 23 So. 2d a 252. Stated another
way, ameger will nat be hdd lidbleif theemployee"had abandoned hisempl oyment and was about some
purpose of his own not indidentd to the employment.” Odier, 353 So. 2d a 1372 (citing Loper v.

Yazoo & M.V.R. Co., 166 Miss. 79, 145 So. 743 (1933); Canton Cotton Warehouse Co. v. Podl,

78 Miss. 147, 28 So. 823 (1900)). That an employed's acts are unauthorized does not necessarily place
them outsde the scope of employment if they are of the same generd nature as the conduct authorized or
incidentd to thet conduct. SouthernBell Tel. & Tel. Co. v. Quick, 167 Miss. 438, 149 So. 107, 109
(1933).

110. Itisobvioustha Thomasstortious act of assaulting Adams was not authorized or in furtherance
of Cinemark'sbusness We mugt therefore determine whether Thomass conduct wes"incidental ta" her

employmeant. Such a delermingtion is highly fact sengtive such that it can have no fixed legd meaning.



Loper, 145 So. a 745. A multitude of factorsand drcumstances must be conddered, such as Thomass
responghilities and mind-set, aswell asthose of atempord and satid nature.

f11. Thomassjob description onthedate of theinadent was"box officecashier.” Her only dutieswere
to | tickets and handle money. She was dationed in a secure box office into which the generd public
could nat gain access. She received subdantid training in customer rdations which expresdy prohibited
arguing with and confronting patrons. If a hodtile Stuation arose, a box office cashier was indructed to
contact amanager viawakie-talkie so that the manager could diffusethe stuaion. At no timewhatsoever
was a box office cashier authorized to interact with patrons other than to sl tickets.

12. Adars incorrectly characterizes the dtercation as Thomass atempt to carry out Cinemark's
polides of preventing minors from viewing certain films Thomaswas dlowed to refuseto sl aticket to

someone who was nat old enough to sse a certain movie, but shewasnot dlowed to leave thebox office

13.  Thomeass asault of Adams was not inddentd to her employment.  Adams dites a litany of
Missssppi casesimputing liability to employersfor the intentiond torts of their employees. See Horton
v. Jones, 208 Miss. 257, 44 So. 2d 397 (1950) (imputing liakility to employer cab company for employee
adriver's hedtily driving off incab dill containing plaintiff's possess onsbecause driver could get another fare
and make money for hisemployer); | nter state Co. v. McDaniel, 178 Miss. 276, 173 So. 165 (1937)
(imputing liakility to employer snack company for employee train car snack vendor's assault and bettery
of man employee suspected of seding oranges because sad employee was "required to protect it [his
invertory] within reasonable bounds from depredations’); Continental Cas. Co. v. Garrett, 173Miss.
676, 161 So. 753 (1935) (imputing liability to employer insurance company for employee agent's caling
ddaly insured a"lia and accusng him of fraud because agent was doing assgned job of adjuging a
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dam); Singer Sewing Mach. Co. v. Stockton, 171 Miss 209, 157 So. 366 (1934) (imputing ligbility
to employer sawing machine manufecturer for sdlesman's misconduct in attempting to cultivate persond
relaions with progpective cusomer plantiff because hewent to plaintiff's hometo sdl asawing meching);
Gill v. L.N. DantZer Lumber Co., 153 Miss 559, 121 So. 153 (1929) (imputing ligbility to employer
farmfor superintendent employegs assault in g ecting plaintiff tenant because superintendent "' had authority
to let [defendant's] housesand do dl thingsin connection with the tenancy of seid houses'); Alden Mills
v. Pendergraft, 149 Miss 595, 115 So. 713 (1928) (imputing ligbility to employer for foreman'sassauit
of |aborer to prevent laborers from demanding higher wages where foreman could employ and discharge
|aborers and fix the amount of their wages because such an act was in furtherance of employerss god of
redizing aprafit). Indl of these cases, the employee was parforming his authorized duties, beit driving a
cab, protecting inventory, adjuding insurance daims, sdling asewing meching, or gecting tenants These
casesarediginguishablefrom thefactsof theingant case because Thomassact wasmoativated by persond
anmoesty. Shewasnever vested with any duty onthet day other then sdllingtickets: Sheassauited Adams
because of anger, not because she was concarned about protecting Cinemark's property or increasing
Cinemark's profit.

114.  Furthermore, Adamssrdianceon Odomv. Hubeny, I nc., 345 S.E.2d 886 (Ga. Ct. App. 1986)
Ismisplaced and is dso miscondrued inthe dissent. There, the trid court granted summary judgment to
the employer restaurant on the bass that the acts of Del.ima, the waitress, were intentiond, private, and
unrdaed to her employment when Del.imagrabbed acusomer by the har, punched her in theface, and
poured apot of coffee on her back because of plaintiff's misbehavior. 1d. a 887. The Georgia Court of
Appeds reversed the summary judgment, nating that Delima "hed been authorized to request a
troublesome patrontoleave .. " 1d. Physcd contact and interaction with patrons was incddentd to, if
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not a necessary dement of, Delimds job as a waitress.  In contrast, Thomas, in her authorized
performance as a box office caghier, would have had no opportunity for such interaction.

115.  Thedissent miscongtruesour discussion of Odom gating thet we"agreed thet physicd contact and
interactionwith patronswasinadentd to, if not anecessary dement of, Thomassemployment.” Wedated
above that phydca contact wasanecessary dement of Delimds, thewatressinOdom, employment, and
not Thomass employment here.

116. Wefind that Adamsfailed to creste ajury issue thet Thomas acted within the course and scope
of her employment in her assaullt of Adams. Thomassactswerenot “incidentd to" the performance of her
duties as abox office cashier. Conseguently, the drcuit judge did nat ar in granting summary judgment
to Cinemark.

17.  JdudiceDiaz, in hisdissent, assartsmore than once thet Thomas"wasthe gatekesper of Cinemark”
and tha patrons had to pass through her to gain admisson. With dl due respect, the dissent's
characterization of Thomass duties and respongihilitiesis completdy contrary to the deposition testimony
and submitted documents.  Box office cashiers have neither the authority nor the ability to prevent
underage patrons from entering the theater. All Thomas could do was refuse to sl aticket and cdl a
manager. Patrons gain admisson by handing aticket to an usher who controls access to the theater .2
118.  The assations that "Thomas was required to prevent underage patrons from entering the movie

theater" and that her actions"may have d o been fuded by the repongibility vested in her by Cinemark”

3The Cinemark Employee Guiddines handbook states that with regerd to admitting patrons. "The
usher is to goproach the Customer firg with an outdretched hand and an gppropriate greeting such &s,
'‘Good evening . . . may | tear your tickets, please.’ Everyone entering thetheatre . . . mugt buy a
ticket." (emphessinorigind). Also, thehandbook datesthet "[t]he Cashier neadsto ay inthe box office
a dl times. Do not leave the box office unattended.”
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find no bagsintherecord. Thomasknew her actionswerein complete derogation of Cinemark policy and

tedtified to as much & her deposition:
Q: Were you aware that arguing with or maybe cussing & or hitting a cusomer was
agang Cinemark's policy?
A: Yes.
Q: So you knew that was against policy when you did it?
A: Yes.
Q: Because you sad just aminute ago thet you pretty muchassumed youwerefired
after theinddent?
A: Yes
Q: Had you been trained thet that would be the case?
A: | mean, it was common sense
(emphasis addedl).

119. Thedissent even acknowledges the dlegations it makes are "peculation thet is best resolved by
ajury." However, unsupported speculaion and dlegations are not sufficient to defeat a motion for
summay judgment. Reynolds v. Amerada Hess Corp., 778 So. 2d 759, 765 (Miss. 2000);
Herrington v. Leaf River Forest Prods., Inc., 733S0. 2d 774, 779 (Miss. 1999); Crystal Springs
Ins. Agency, Inc. v. Commercial Union Ins. Co., 554 So. 2d 884, 885 (Miss. 1989). See also
Hurstv. Ala. Power Co., 675 So. 2d 397, 400 (Ala. 1996); Rice v. Hodapp, 919 SW.2d 240, 243
(Mo. 1996); Darrahv. Bryan Mem'l Hosp., 571 N.W.2d 783, 786 (Neb. 1998); Howard Hughes
Med. Inst. v. Gavin, 621 P.2d 489, 491 (Nev. 1980); Paradigm Hotel Mortgage Fund v. Sioux
Falls Hotel Co., 511 N.W.2d 567, 569 (S.D. 1994); Wriston v. Raleigh County Emergency
Servs. Auth., 518 SE.2d 650, 662 (W. Va 1999). Given the etablished facts herein thisrecord, we

areinescapably led to the condusion, aswasthetrid court, that Adams presented insufficient evidenceto

cregie ajury issue on respondest superior liahility.



. WHETHER A COURT MAY GRANT SUMMARY
JUDGMENT WITHOUT AN ORAL HEARING.

120.  Adamsfiled her reponseto Cinemark'smation for summeary judgment on June 1, 2001. A hearing
on the mation was scheduled for June 11, 2001, but was later postponed and rescheduled for August 6,
2001, a Cinemark'srequest. Thetrid court entered summary judgment on July 24, 2001. Asaredult,
Adams asserts that the trid court deprived her of a vduable right afforded under Rule 56(c) of the
Missssppi Rules of Civil Procedure by granting Cinemark's mation for summary judgment without
conducting a hearing.

121. A summearyjudgment may beentered "if the pleadings, depositions answerstointerrogatoriesand
admissons on file, together with the affidavits, if any, show that thereisno genuineissueof material fact
and that the moving party isentitled to ajudgment asamatter of law." M.R.C.P. 56(c) (emphasisadded).
Based upon areview of Adamssitemization of undigouted factsand Cinemark'sresponsethereto, theonly
digouted factswere those concerning the ord exchanges between Adamsand Thomasand Adamsand the
two minor girls. Cinemark never digputed the fact that Thomeas left her gation in the box office and
assaulted Adams or the fact that Adams waas injured as aredult.

22.  We fal to see how the exact tenor and nature of the words exchanged prior to the asaullt are
material asrequired by Rule 56(c) to a determination of whether Thomas was acting in the course and
soope of her employment as abox office cashier. Afattis"maenid" if it tendsto resolveany of theissues
properly raised by the parties and méatters in an outcome determinative sense. Wallace v. Town of
Raleigh, 815 So. 2d 1203, 1208 (Miss. 2002); Armistead v. Minor, 815 So. 2d 1189, 1192 (Miss.
2002); Hudson v. Courtesy Motors, Inc., 794 So. 2d 999, 1002 (Miss. 2001); Robinson v. Cobb,

763 So. 2d 883, 886 (Miss. 2000); Powell v. City of Pascagoula, 752 So. 2d 999, 1003 (Miss.



1999); Prescott v. Leaf River Prods., I nc., 740 So. 2d 301, 309 (Miss. 1999). Regardlessof theord

exchangesmade or even alack thereof, Thomasdearly had no authority to leave her pogt inthebox office,
exit the double doors to the theeter, and assault Adams.  Furthermore, regardless of the ord exchanges
made, we fal to see how such exchanges would assg in proving whether the assault was incidentd to
Thomass employment.

123. Adars aguesthat thetrid court'sfalureto grant ahearingwas"aprocedurd error which affected
Appdlant's subgantid rightsasalitigant.” She submitsthat Rule 56(c) itsdf dearly contemplatesthet the
trid court will conduct ahearing prior to entering asummary judgment. Rule 56(C) Satesin pertinent part
thefdlowing:

(© Moations and Proceedings Thereon. The mation shdl be served
a leest ten days before the time fixed for the hearing. The
adverse party prior to the day of the hearing may serve opposing
dfidavits The judgment sought shall be rendered forthwith if the
pleadings depositions, answersto interrogatoriesand admissons
on file, together with the afidavits if any, show that thereisno
genuine issue asto any materid fact and that the moving party is
entitled to ajudgment asamatter of law.

724.  Wedo nat recognizean explict or implidt right to ahearing under Rule 56(c) but do so under other

rules M.R.C.P. 78 provides

Each court shdl establish procedures for prompt digpatch of business, a which mations
requiring notice and hearing may be heard and disposed of; but the judge a any time or
place and on such natice, if any, as he congders reasonabdle may make orders for the
advancement, conduct, and hearing of such actions.

To expedite business, the court may make provision by rule or order for the

ubmissonand determinaion of motions not seeking final judgment without oral
hearing upon brief written Satements of reasonsin support and opposition.
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(emphedsadded). Indrcuit court, mation practiceisregulated by Uniform Circuit and County Court Rule
4.03. Paragrgph 5 of Rule4.03 gatesthat "[d)ll di spositive mationsshdl be desmed abandonedunl ess
heard a least ten days beforetrid.” (empheds added).

125. We have ye to have a case definitivdly holding that alitigant has aright to an ord hearing on a
moation for summary judgment. We have, however, hdd that such aright exigsin the context of adefault

judgment. InKing v. Sigrest, 641 So. 2d 1158 (Miss. 1994), the Sgrestshbrought an actionto remove

adoud ontitleto red propety. When no answver or respongve pleading was filed within 30 days, the
Sgressforwarded aregues for entry of default which the chancery derk subseguently sgned and filed.

I d. a 1160. Thetrid court entered a default judgment without natice of ahearing. 1d. Inreverangthe

trid court, we hdd that M.R.C.P. 55(b)

provides, however, that where a person againg whom default is sought has "gppeared,”
that party shdl be sarved with natice of the gpplication at least three days prior to "the
heering of such gpplication.” Thisrule™dearly contemplatesthet ahearingwill behdd' and
thet the party againg whom defauilt is sought shall be natified of the hearing. Fortifying
thisviewisour Rule 78, prescribing motion practice, which, unlikeitsfederal
counterpart, indicates that only motions not seeking final judgment should
by rule or order be disposed of without oral hearing. Miss. R. Civ. Pro. 78.

(citation omitted & empheass added).
126.  Based upon the foregoing, the trid court in the indant case ared in granting summeary judgment

without an ord hearing. However, we find such aror to be hamless* In Sherrod v. United States

“M.R.C.P. 61 addresses harmless error and Sates:

No aror indther theadmisson or theexduson of evidenceand noerror inany ruling
or order or in anything done or omitted by the court or by any of the partiesisground
for granting anew trid or for setting asdeaverdict or for vecating, modifying, or otherwise
digturbing a judgment or order, unless refusd to take such action gppears to the court
incondgent with subgantia justice. The court & every sage of the procesding must
disregard any error or defect in the proceeding which does not affect the

11



Fidelity & Guaranty Co., 518 So. 2d 640 (Miss. 1987), we applied the harmless error test to a
procedurd error. Thetrid court in that case heard a summary judgment motion two days early, or dght
days dter filing. 1d. a 644. Even though the time requirement of M.R.C.P. 56(c) is couched in the
imperative, we held that "[t]o be sure, the Court should not have heard the mation without full compliance
withtheten day naticerule. But where ruling iswithheld pending completion of discovery, vidlation of the
time reguirement of Rule 56(c) will often, ashere, be hamless™ 1d. a 645. AsinSherrod, Adamshed
ampletimefor discovery prior to the entry of summary judgment.

727. The Eleventh Circuit aso goplied the harmless error test in a case in which a megidrate judge
violated amandatory summeary judgment procedurerule. Restigouche, Inc. v. Town of Jupiter, 59
F.3d 1208 (11th Cir. 1995). In Restigouche, a magidrate judge heard argument on the Town of
Jupiter'smation for summary judgment a apretria Satus conferenceafter giving the partiesonly two days
natice. 1d. & 1213. Thenext day Restigouchefiled amation to supplement the summeary judgment record.
Thirteen days later, Resigouche's motion was denied and summary judgment entered for the Town. 1 d.

Regarding the vidlaion of the ten-day rule, the Eleventh Circuit held:

Even if natice was insuffident under Rule 56(c), we find this eror hamless . . .The
purpose of the 10-day notice rule is to give the non-moving party notice and a 10-day
window of opportunity to marshd its resources and present any additiond materids and
argumentsin oppogtion to the mation. We are convinced that we have before us,
on de novo review of the summary judgment motion, all of the facts and
arguments that Restigouche would have or could have presented had
Restigouche been given the required notice. The meagidrate court denied
Restigouche's December 2 moation to supplement because Regtigouche falled to identify
the gpedific portions of the supplementd materids which would cregte maerid issues of
fact. Moreover, our independent review of the proffered supplemental

substantial rights of the parties.

(emphadis added).
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materials disclose no genuine issues which would prevent summary
judgment. . . .Because Restigouche has not been deprived of the opportunity to present
facts or arguments which would have preduded summary judgment in this case, any
violaion of the 10-day notice ruleishamless

Id. (ctation omitted & emphassadded). See Lone Star Steel Co. v. Scott, 759 SW.2d 144 (Tex.
Ct. App. 1988) (goplying hamlesserror ruleto erors"involving the violaion of procedurd rules couched
in mandatory languege”).

128. Thispodtion dso has goplication inthiscase. Adams presented no evidencewhichwould defegt
Cinemark's mation for summary judgment. 1t ishighly unlikdy thet any

materid or pertinent facts would have been disdosed a a summary judgment hearing hed it been held.
Adamswould beill-served by responding to Cinemark'smation and induding 108 pages of exhibitsand
then waiting until an ord hearing to disdose materid facts which would ddiver a coup de gréace to
Cinemark's mation.

129. Inthiscase asummary judgment hearing would have been centered around the ord exchanges
prior to Thomassassault of Adams Such inquirieswould have no bearing in this action dleging vicarious
lighility. We samply fall to see how the drcuit court's grant of summary judgment without an ord hearing
nearly two months after Adamss responseto

Cinemark's motion condituted reversble error whenthere were no materid factsin digoute and ahearing

would have been of no utility.
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130.  AlthoughM.R.C.P. 78 differsfrom Fed. R. Civ. P. 78, M.R.C.P. 56(c) isidenticd to Fed. R. Civ.
P. 56(c), and federd courtshave ruled that the decision to grant asummary judgment hearing? lieswith the
trid judge

Courts generdly recognize the advisahility of dlowing ord argument on

summary-judgment mations, but, eventhe FHfth Circuit now agreestheat the

court hes the power to order summary judgment without a hearing if it

feds that suffident information isavailable in the pleadings and the papers

insupport of and oppogtion to the motion so thet a hearing would be

of no utility.
10A Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure:
Civil 827201, a 357 (3d ed. 1998) (footnotes omitted & emphass added). Given the facts of the
indant case, an ord sUmmary judgment hearing would have centered around legd arguments Snce dl of

the fact-centered issues ware immeaterid orCiNQlitedSI ON

131.  Although thetrid court ered in entering summary judgment in favor of Cinemark without an ord
hearing, such eror was hamless on thisrecord. Thetrid court did not e in granting summeary judgment
to Cinemark in the absence of a digoute as to any materid fact which would indicate thet Cinemark's
employee was acting in the course and soope of her employment when she assaulted Adams. Therefore,
the Harrison County Circuit Court's grant of summary judgment to Cinemark is affirmed.

132. AFFIRMED.

*Federd courts employ amore liberd definition of "hearing.” Spedificaly,

[f]he word "hearing” within the meaning of Rule 56 has been hdld to refer to the find
submisson of summary judgment mation pepers, rather than implying a requirement thet
a full-fledged hearing with recapt of ord evidence teke place with every motion.
Frequently, the pleadingsand other materid ssubmitted with the summeary judgment motion
are conddered sUfficdent materid to iy the Rule 56(c) hearing requirement.

11 JanesWm. Moore et d., Moore's Federal Practice § 56.15[1][a] at 56-200.1 (3d ed. 2002).

14



PITTMAN, CJ.,,SMITH, P.J., COBB AND CARLSON, JJ., CONCUR. DIAZ, J.,
DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY McRAE, P.J. AND
GRAVES, J. EASLEY, J., NOT PARTICIPATING.

DIAZ, JUSTICE, DISSENTING:

133.  Cinemark placed Wegdia Thomasin a public pogition. It authorized her to admit or deny entry
by patrons into its theeter. To gain entrance, a patron had to pass by her. In essence, she was the
gatekeeper of Cinemark. Inaline of cases more than a century old, this Court has hdd employersliadle
for thetortious acts of therr employess when the employees actions were committed within the scope of
thar employment, whether the act wasin the furtherance of thair employer’ sbusiness or merdly incidenta
to their employment. Because| dissgreewith themgority’ scondusionthet no materid issueof fact existed
asto whether Thomeas s actions were incidentd to her employment, | respectfully dissent.
I

134. Themgority dtesnumerous cassswherethis Court hasfound respondeat superior lighility againgt
employerswherean employee commitsatort onthejob, thenit departsmarkedly fromther rationde. The
mgjority triesto disinguish thisline of casesfrom the case a bar by conduding thet Thomeas sactionswere
unrdaed to her employment and fuded by persond animosity rather than adesireto protect Cinemark’s
property or increasethar profit. However, many of the cases dited by the mgority involved actions of an
employee fuded by persond animogty. In fact, with the exception of negligent torts, virtudly dl torts
committed are fuded by somelevd of persond animosty.

135.  Moreover, in my opinion, the argument that Thomas s actions were fuded by persond animosity
and nat in the furtherance of Cinemark’ s busnessis done inaufficient to digpose of theissue “Themere

deviation or departure by aservant from gtrict course of duty, dthough for apurpose of hisown, doesnot
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inand of itsdf condtitute such adeparture from the medter’ sbusness asto rdieve him from liability for the
inuriesinflicted by the acts of the sarvant.”  Colotta v. Phillips, 226 Miss. 870, 875, 85 So. 2d 574,
577 (1956). Evaduding thispaint, thisCourtin S. & W. Const. Co. v. Bugge, 194 Miss. 822, 13 So.
2d 645 (1943), Stated:

In such cases aslast mentioned the rule to be gpplied is found in Primos v. Gulfport

Laundry& Cleaning Co., 157 Miss. 770, 128 So. 507, 509, wherethedleged servant

was engaged a the time partly in purposes of hisown and partly in the furtherance of the

busness of his employer and within the range of his gppointed duties, and there the rule

was announced, guating from the comment under Section 236, A.L.I. Rest. Agency, that

“the fact that the predominant mative of the sarvant isto benefit himsdf or athird person,

does nat prevent the act from being in the scope of employment. |If the purpose of sarving

the madter’ s business actuates the servant to any gopreciable extent, the madter islidbleif

the act athewise iswithin the sarvice”
13 So. 2d at 646.
136. Themgoarity’scondusion that Thomas sactionswerethe product of her ill temper and frudtration
a being insulted by Adams may be true however, it may dso be true that she Ieft her booth to explain
Cinemark protocol to Adams or to cam her down until amanager could arrive or even that she intended
on assaulting Adams, but her god in doing so was to Sllence Adams s profanity and thereby protect the
integrity of her employer’ sestablisiment. Somehow Thomaswasdbleto rationdize her actionsin her own
mind and whether this rationdization induded any desire to further her employer’ s interest is a quedtion
better resolved by ajury than by thisCourt. See Primos v. Gulfport Laundry & Cleaning Co., 157
Miss 770, 128 So. 507 (1930) (where question of whether laundry truck driver was acting within scope
of employment when callision oocurred while he was returning from dance at which hedaimed he soliaited
busness hdd for jury).
137. InInterstate Co. v. McDanidl, 178 Miss. 276, 173 So. 165 (1937), this Court found
respondeet superior ligbility when an employee assaulted and battered apatron because the employeewas
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“required to protect it [hisinventory] within reasonable boundsfrom depredations” | d. & 166. The Court
found theemployee stort wascommitted with a leest an arguable desireto further hisemployer’ sbusness
Likewisg, in the case a bar, Thomas was required to prevent underage patrons from entering the movie
theeter. If heweretofal in her duties thetheater could befined or even dosed. Though her actionsmay
have been the product of an ill-temper, they may have aso been fuded by the responghility vested in her
by Cinemark. Of course, thisispeculaion. However, it isspeculation that isbest resolved by ajury, not
unilaterdly by a judge on a summary judgment mation. Where the evidence is in conflict, questions
pertaining to an employee s scope of employment are not to betaken fromthejury. Allenv. Ritter, 235
So. 2d 253 (Miss. 1970).

138. The mgority acknowledges, as it mug, that a determination of whether Thomas's conduct was
inddenta to her employment is a“highly fact sendtive’ determination and a “multitude of factors and
drcumdtances must be conddered, such as Thomeas sresponghilitiesand mind-st.” However, it focuses
ontheideatha Thomas sactionsfurthered no interest of and was nat authorized by Cinemark and affirms
the digmissal of Adams's dam, without fully congdering Thomas's mind-st that her responghilities
themsdves may have aregted. The mgority’ sandyds Smply undervaduesthefact that Thomeas sjobwas
to decide who was dlowed entry into the theater and who was turned away. Regardiess of whether
Thomeas or Adams was respongble for the dtercation that ensued after Thomas denied Adams and her
minor dder entry into the thedter, it is undisputed thet it began only after Adams atempted to enter the
thester. Thomas sjobwasto permit and deny entranceinto thetheater. Shewas Cinemark’ sgatekeeper.
However unorthodox the methods she choseto employ and regardless of whether she had beeningtructed
by her employer nat to leave the booth, it cannat be said thet, by confronting Adamswhen she disobeyed

Thomeas sindruction towait until amanager cameto her, Thomasdefi nitel y wasnot acting in furtherance
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of her employer’ s business or paforming an actioninadenta to her employment. Anemployeeis*[ijnthe
scope of employment, such thet corporate employer is lidble to third party for his torts whenever heis
engaged in adtivities that fairly and reasonably may be said to be incident of the employment or logicdly
and naturdly connected withit.” Black’sLaw Dictionary 937 (abr. 6th ed. 1991). Becausewemust give
Adams the bendfit of every reasonable doubt, summary judgment was ingppropriate. Where more than
one ressonable inference can be drawn from the evidence, it is a question for the jury. See Loper v.
Yazoo & M.V.R. Co., 166 Miss. 79, 145 So. 743 (1933).

139. Like the snack vendor in McDaniel, Thomas may have merdy been trying to protect her
employe’sbusness She may have fdt that preventing Adams, an irate customer, from entering her
employer’ s place of busnesswould please her medter. In this Stuation, the words spoken by Adamsare
important and amaerid issue of fact ajury should decide. Testimony at trid might explain thet Adams's
words and demeanor suggested she was going in to try to get Thomeas fired or that she was going to
become violent hersdf. In ether Stuation Thomeas's actions could have been motivated by a desire,
however migplaced, to protect her job and consequently her employer’ sbusiness. Thesearegenuineissues
of materid fact, and they should be decided by ajury.

140. AsOdier v. Sumrall, 353 So. 2d 1370 (Miss. 1978), points out, the inquiry is “Whether an
employee stortious act was done in the course of and asameansto the accomplishment of the purposes
of theemployment and therefore in furtherance of themester’ sbusiness” 1 d. at 1372. Thomeas sjobwas
to deny entry to patrons who were not digible to view catan movies She had been indructed to
commeand patronsto wait until ameanager could besummoned. Adamsdisregarded Thomeas sindructions
and atempted to enter the theater. Though they may have been fuded by persond animosty, Thomas's
actions may have Imply been employed to deny Adams entry into the theeter. As her job responghility
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was to deny such entry, Thomas s actions would have been conggtent with her job responsibilitiesand in
furtherance of Cinemark’ sbusness. Regardless of whether Adams's actions in atempting to enter the
theater were completdly rationd or indeed thregtening, her attempt wasdlill againg therules. It wasagangt
the protocal of Cinemark, inwhich Thomashad beeningructed. Thomasknew thet Adamswas supposed
to walt outsde until amanager came, and she knew it was her job to mieke sure thet is exactly what she
did. “Where the sarvant in committing the wrongful dead, acts about the mester’ s business for which he
is employed, the megter is lidble, dthough in doing the act, the sarvant Sepped beyond his authority.”
Horton v. Jones, 208 Miss. 257, 260, 44 So. 2d 397, 399 (1950) (citing Walters v. Stonewall
Cotton Mills, 136 Miss. 361, 101 So. 495 (1924).

41 Themgarity findsAdams srdianceon Odomv. Hubeny, Inc., 345 SE.2d 886 (Ga. Ct. App.
1986), misplaced. Inthat case, atrid court’ sgrant of summeary judgment to arestaurant after itsemployee
assaulted a patron was reversed.  The Georgia Court of Appeds held that the employee “had been
authorized to request atroublesome patrontoleave. . .” and wasonly doing hisher job. Inthecaseat bar,
the mgority agreed that physical contact and interaction with patrons wasincidentd to, if not anecessary
dement of, Thomas's employment. However, it dates that, “[ijn contrast, Thomas, in her authorized
performance as abox office cashier, would have had no opportunity for suchinteraction.” | fall to ssethe
diginction. Thomas necessaily dedt with hundreds of patrons persondly, face to face, in one night a
work. They were sparated by only athin pane of glass and were a doorway apart. Where a waitress
would persondly interact with only aportion of therestaurant petrons, aticket cashier persondly interacts
with hundreds of moviegoers per evening. Like the waitress in Odom, Thomaswas dso authorized to
request patronsto leave. Would-be moviegoers not of sufficient ageto view cartan filmswereto be sent

away. It cannot be sad thet it was unforesessble that during this amount of interaction animosity would
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notarise. 142. Moreover, theentireincident took only afew moments. InOdom the Georgia court Sated
that “[t]he very idea that one may be an employee one minute and the very next minute become angry,
commit an intentiond tort, and in that act not be an employeg, is too finegoun adiginction.” 1d. at 887
(atations omitted). Likewise thisCourt, in I nterstate Co. v. McDaniel, 178 Miss. 276, 173 So. 165
(1937), held that:

Where the injurious act complained of is not So separated by time and logicd sequence

from the busness of the madgter asto make it a sgparate and independent transaction, the

meder isnat rdieved of lidhility. Wherethe whole transaction, as here, consumesonly a

few moments and has dl the festures condituting one continuous and  unbroken

occurrence, ameader is not rdieved of liability because the servant epped outsdeof his

authority.
Id. & 166. See also Horton v. Jones, 208 Miss. 257, 44 So. 2d 197 (1950) (quating McDaniel).
Thomaswas hired by Cinemark to sl tickets to the movies baing shown a its theeter. She was acting
within the scope of her employment when she refused to sdll tickets to the two minors accompanying
Adams because she had been indructed to deny minors admisson to “R” rated films. Inmy opinion, she
was dso ating within the scope of her employment when, moments after refusing to sl the tickets she
assaulted Adams as she tried to thwart Thomeas singructions and enter the theeter.
143. Cinemark’sdam that it isnot liable Smply because it trained Thomas nat to leave her booth has
no judtification under esablished Missssppi law. For over one hundred years, this Court hasheld thet an
employer cannot escgpeliability Imply becausean employeecommitsacrimeor intentiond tort whichwas
not authorized by the employer. In Richberger v. American Exp. Co., 73 Miss. 161, 18 So. 922
(1896), thisCourt rg ected arulethat would only imposeliahility on an employer whentheemployee sacts

were mativated by a desire to further the employer’s business. In reverang the trid oourt, this Court,

enumerated the public policy bessfor thisrule
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The magter who puts asarvant in aplace of trust or repongibility, or commitsto him the

menegamant of his busness or care of his property, is jusly held respongble when the

sarvant, through lack of judgment or discretion, or from infirmity of temper, or under the

influenceof passion arousad by the drcumstances and the occasi on goesbeyond the Srict

line of hisduty and authority and inflicts an unjustifigble injury upon another.
Richberger, 18 So. & 924 (quoting Roundsv. Delaware, L. & W. R.R., 64 N.Y. 129, 134 (1876)).
See also Waltersv. Stonewall Cotton Mills, 101 So. at 498 (holding that “[a] medter isrespongble
for the wrongful acts of his servant committed in the business of the magter and within the scope of his
employment, even though the servant in doing the act departed from the indruction of the mager.”).
“Moreover, disobedience of srvantsto indructionsasto the particular manner inwhich ther dutiesshould
be discharged is so frequent asto become ameatter of common knowledge of which employersmudt teke
notice” Loper v. Yazoo & M.V.R. Co., 145 So. a 745. Cinemak placed Thomasin the postionto
harm Adams. Though she went too far in her zed to enforce the palicies of her employer, Cinemak’'s
negligent entrustment of Thomaswasthe cause of Adams sinjuries. But for her employment at Cinemark
and the responghbility entrusted to her by Cinemark, Adamswould not have been injured.
4.  Whether Cinemark ingructed Thomas nat to leave the booth is perhgps a mitigating factor for
damages purposes, but it isnot determinative of itsliahility. It created thisdanger and the harm thet befdll
Adams by plading Thomasin the position to commiit thistort. Though not an insurer of Adams s safety,
Cinemark had a duty to exercise reasonable care to protect her from reasonably foreseegbleinjury a the
hands of another. This duty is heghtened when the injury causng indrumentaity was put in mation by
Cinemark. It hed out itstheater as a sefe place to seek entertainment and hired Thomeas,
5. Moreove, it is not an unreasonable condusion that Thomas's action was an atempt by her to
hende things in the absence of a manager. It necessaxily follows from thet condusion thet Cinemark’s
negligence in failing to promptly provide a manager to hande the Stuation was dso asubdtantid factor in
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credting thisunfortunate stuation. Affirmanceof thetrid court’ sgrant of summary judgment isto ffirmthe
double negligence of Cinemark’s negligent entrustment of Thomas and its failure to provide a manager
when, according to Cinemark’s indructions, Thomeas requested one. This| cannot do. Between two
innocent parties, the one who placed the injury causing mechanism in mation should beer theloss
6. Adarms was assaulted and beaten on Cinemark’s property by Cinemark’s employee. In my
opinion, the trid court should be reversed, and Adams dlowed to pursue her dam for compensation
agang Cinemark. Employersmust belegdly responsble when they place employeesin postions deding
with the public and these employees, indidentd to thair employment, commiit intentiond torts

[
147.  Themgoarity haldstha granting the summary judgment mation without conducting a hearing was
harmless error. It looks to the disputed facts and determines they are not maerid. | dissgree. The
digouted fects Ieft to be resolved a trid are whether Thomas was acting within the socope of her
employment when she assaullted Adams and what was Adams s demeanor and the exact tenor and nature
of the words spoken by her.
148.  Inmy opinion, the nature of the words spoken by Adams are sgnificant. Adams could have
guestioned Thomeas s authority. Her words could have sgndedto Thomasthat despitethester rules, she
was going indde without aticket. She could have told Thomas that despite your mester’ s commeand for
you to indruct meto wait here for amaneger, I'm going ingde and find him mysdf, and when | do, | am
gangtoget youfired. Likewise Adams sdemeanor could haveled Thomasto bdievetha shewasgoing
to become violent or destructive hersdf. In short, the eventsthat led up to the dtercation have Sgnificance
as to whether Thomeas hed a judtifidble belief, however skewed her reection to it may have been, that

Adams presented athreet to the respongibility entrusted her by Cinemark.
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1749. Inany evert, because| bdievethat thegrant of summary judgment wasin error, it followsafortiori
thet | believe the falure to dlow ahearing was nat harmless eror.

[l
150. Thelaw governing the grant or denid of amation for summary judgment iswel
established. Theevidencemugt beviewed inthelight mog favorableto the party againg whom themation
has been mede. If, in this view, the moving party is entitled to judgment as a matter of law, summeary
judgment should forthwith be entered in hisfavor. Otherwise, themation should bedenied. Cinemark put
the eventsthat causad injury to Adams in motion. It hired Thomeas, thereby creeting this danger, and it
should be held responsble. Giving Adams the benefit of every doubt, as we mug, | cannot say that
materid facts are nat in digoute. Conddering that Thomas s mativation in atacking Adams could have
been a mixed one, both for her persond vendetta and in furtherance of Cinemark’s business, whether
Thomas s actions were within her scope of employment is an issue best resolved by ajury.
B1.  Cinemak hasaduty to screen its employees and provide members of the public who cometoits
thester a safe place to gpend an evening. Thisis not to say that employers must know everything about
their employess, or that an employer should belidble every time an employee disregardsthar indructions,
goes berserk, and attacks a member of the public. Each case should be andyzed on its own facts.
Sometimes the employer’ sindructions will be sufficdent, in other Stuations athorough background check
and probationary period would be necessary. In this case, ajury should determine whether Cinemark
should be held responsible for the actions of Thomas
152. Because | disagree with the mgority’s condusion that no materid fact existed as to whether
Thomas was acting within the scope of her employment, | would reversethetrid court’ sgrant of summeary

judgment and remand the case for trid.
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McRAE, P.J., AND GRAVES, J., JOIN THIS OPINION.
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