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McRAE, PRESIDING JUSTICE, FOR THE COURT:

1. AjuryintheSpedd Court of Eminent Domainin DeSoto County awarded Highland Deve opment,
LLC and Highland Devdopment Generd Partnership ("Highland” cdllectivdly) damagesin the amount of
$2,300,000 for the condemnation of 37.3 acres of its land for public use and damages to the remaining

property. Onapped, theMissssppi Trangportation Commisson ("MTC") assertsthat thetrid court erred



in (1) denying anew trid because the jury award is not based on credible facts and is o excessve asto
evince bias, passon and preudice, (2) dlowing portions of Highland's expert tesimony, (3) denying its
moation for anew trid because Highland's va uaion expert dlegedly faled to adhere to proper gopraisa
principles and (4) refusing to drike for cause potentid jurors.

2.  Whilethiswas not the best tried case, we find no prgudidd error or any abuse of discretion thet
warrants reversd. The disparity in the experts vaudions done is not indicative of bias, passon and
preudice. Both expert opinions were attacked through direct and cross-examination and with rebuttal
testimony in the presence of thejury. A dosereview of therecord indicatesfault in both opinions, and the
jury decided whether therespectivetestimony wascredible. Moreimportantly, thejury had the opportunity
to view the propearty and assess their own damages independent of the experts opinions. We find no
reason to disurb those findings. Findly, wefind thet the trid court did not impede upon MTC'sright to
exerdse peremptory chdlenges We, therefore, affirm the judgment based on the jury verdict.

FACTS

3.  Nal Burckat, aprincipa of Highland, obtained an option to purchase 462.3 acres in DeSoto
County for resdential development. Currently, 134 acresof thelandisdevel oped, and 328 acres contains
a 102 acre lake and is otherwise undeveloped.  Nine lots were sold from August through December of
1994, seventeen in 1995, seventeen in 1996, thirteen in 1997, two in 1998, and two in 1999. In 2000,
MTC initiated condemnation proceadings for 37.3 acres to be used in the rdocation and recondruction
of Missssppi Highway 304. At that time, there were 79 unsold subdivison lots which were from 1/5 to

34 mile avay from the highway.



4. MTCsexpet vauation gopraser, Dan Laflin, ., edimated the befor e vdue of the entire tract
tobe$2,813,700. Hevaued theundeve oped 226 acres, excluding thelake, a $4,000 per acrefor atotd
of $906,500. Hevdued the unsold lots a $29,500 each and dlowed for an absorption period of 4 years
a asdesrate of 18 lots per year to reach the edimated net present cash vaue of the unsold lots a
$1,907,200.

5.  Ldflinstota after value edimationis$2,615,925. Hefound that the value of the subdivison lots
and the remaining undeveloped acres was unaffected by the project. He vaued the 189 remaining acres
(226 acres minus the acquired 37 acres) at the same $4,000 per acre for atotd of $757,200. Loflin
determined thet the cogt of rdocating the sawage lagoon, induding engineering and design cods to be
$48,475. The difference between Loflin's before ($2,813,700) and after ($2,615,925) values equas
$197,775, hisesimation of just compensation. Loflin atributed thedropinlot sdesto varying topography,
competition from other developments, or interest rates

6.  KipWaker, Highland's vauetion expert, esimated the tota vaue of the land befor e the teking
to be $4,260,000. He vaued the 79 developed lots at $32,000 per lot totaling $2,528,000; 211.6 acres
of undeveloped land a $8,000 per acre totding $1,693,298; 15 acres with low devation a $2,500 per
acretotaing $37,500; and gave no vaueto the 102 acre lake.

7.  Wadker esimated the totd veue after the taking to be $1,960,000. Thisfigure indudesthe 79
developed lots a $17,500 per It totding $1,382,500; 50 acres of undeveloped land south of the new
highway within 750 feet of the new highway line a $2,500 per acre totaling $125,000; 109.34 acres of
undeve oped land south of the new highway fronting on Green River Road a $4,000 per acre totding

$437,344; 20 acres of undeve oped land north of the new highway a $1,000 per acre totading $20,000;



15 acres of land withlow devation a $2,500 per acre totding $37,500; and no vaue to the 97 acres left
of the lake for asubtota of $2,002,344. From this subtota, Walker subtracted $45,000 for the cogt to
recongtruct thesawer lagoon for therounded total of $1,960,000. Thedifferencebetween Walker'sbefore
($4,260,000) and after ($1,960,000) values equals $2,300,000, his estimetion of just compensation.

18.  Hatley Farchild, an expert, rebutted much of Walker's testimony. He bascaly conduded that
the subdivison was poorly planned and that the remaining lots did not sal because the topography mede
grading more expendve and thelatslessdesrable. He dso tedtified thet the highway plans had apostive
impect on the subdivison due to dose proximity.

19. MTCfiledsaverd mationsinlimineand amation to grikemuch of Walker'stesimony, dl of which
thetrid court denied. After viewing the property and hearing testimony for five days thejury unenimoudy
awarded Highland $2.3 million asjust compensation and dameges to the remainder. In accordancewith
the verdict, the trid court entered judgment for Highland.  After being denied anew trid, MTC timdy
gppeded to this Court.

DISCUSSION

l. Whether the jury award of $2,300,000 was based on conjecture,
supposition or mere possibilities and was so grossly excessive as
to evince bias, passion and prejudice.
110. Wereviewthedenid of anewtrid for abuseof discretion. Alpha Gulf Coast, I nc. v. Jackson,
801 So.2d 709, 722 (Miss. 2001). Also, in eminent domain cases, we mud be satisfied thet the avard
was not 0 excessve asto evince bias, passion, or preudice and that it is supported by competent facts,

not conjecture, suppogition, or mere possibilities. Miss. State Highway Comm'n v. Viverette, 529

S0.2d 896, 900 (Miss. 1989)



f11. Thisentirecaseboailsdownto abattleof theexperts MTC arguesthat the disparity in vauations®
evinces bias, passon and prgudice or a least raises ared flag of doubt as to whether the jury was
furnished with a reasonable bag s upon which to fix the vaue of the property. To support this contertion,
MTC submits that Walker's testimony was based on conjecture, suppogtion or mere posshilities MTC
complansthat Waker used"judgment” wheretherewasnofactud data, and therefore hewas gpeculaing.

Thetrid court dlowed Waker'stesimony noting that Walker could be questioned on cross-examination.

112. MTC notesthat this Court has held thet a"digparity in vaue could only have bias and prejudice
for thejury inther duty of reechingafair vauation." McDuffiev. Miss. State Highway Comm'n, 239
Miss 518, 522, 124 So.2d 284, 285-86 (1960). No explanationisprovided for theholding. Therewere
two witnesses for the State whose va uations were within $50 of each other. The landowners witness
tedtified thet the property wasworth dmogt five times as much. 1d. a 285. However, in the case aub
judice only two vaudtion expertstedtified; therewas not athird expert to corroborate or discount the two
expats figures.

113. MTC dso aites four other cases where this Court has reversed the jury avard or suggested a
remittitur when there has been a vagt discrepancy in vduaion anounts See Miss. Power Co. V.
Walters, 204 So.2d 471 (Miss. 1967); Miss. State Highway Comm'n v. Trammell, 252 Miss

413,174 S0.2d 359 (1965); Miss. State Highway Comm'n v. Hillcrest Farm, Inc., 252 Miss

! Loflin tedtified that the total just compensation was $197,775. Walker tegtified that the total just
compensation was $2,300,000.



154,171 So0.2d 491 (1965); Miss. State Highway Comm'n v. Pepper, 250 Miss. 347,164 So.2d
911 (1964).

114. However, more recently we have noted thet it is not uncommon for damages esimates to vary
widdy in condemndion cases.  State Highway Comm'n v. Warren, 530 So.2d 704 (Miss. 1988),
Smith v. Miss. State Highway Comm'n, 423 So.2d 808 (Miss 1982). Also, we have hestated to
interfere with jury verdictsin eminent domain cases espedidly when thejury hasviewed theland. Miss.
Transp. Comm'n v. Bridgforth, 709 So.2d 430, 441 (Miss. 1998); State Highway Comm'n v.
Havard, 508 So.2d 1099, 1105 (Miss. 1987).

115.  MTC damsthat it was merdy taking 37 acres of undevel oped land and was doing no damegeto
the remainder. Highland asked the jury to consder damage to the whole property. We have noted that
the ruleinthis Sateisthat when apart of alarger tract of land istakenfor
public use, the owners should be awarded the difference between thefair
market vaue of thewholetract immediately before the teking and thefar
market vaue of the remaning proparty immediady after the taking,
without consdering the generd bendfitsor injuriesto the use of the taken

land.
Miss. State Highway Comm'n v. Hancock, 309 So.2d 867, 870 (Miss 1975). Also in eminent
domain casesweare"not at liberty to order anew trid unlessthe verdictisso a variance with the evidence
asto shock the conscience of thecourt . . ." 1d. Further, if thereis any subdtantid evidence supporting
the avard, we will not interfere, especidly whenthejury hasviewed theproperty. See Bridgforth, 709

S0.2d a 441; Miss. State Highway Comm'n v. Franklin County Timber Co., 488 So.2d 782,

787 (Miss 1986) (diting City of Jackson v. Landrum, 217 Miss. 10, 63 So.2d 391 (1953)).



116.  Thejury members are dl taxpayers, and they know thet the money paid in eminent domain
proceadings essentialy comes out of their pockets. Further, the jury is not bound by the opinions of the
expats, thejury isfreeto assessits own damages independently of the opinionsoffered. See Franklin
County Timber Co., 488 So.2d at 787 (ctingMiss. State Hwy. Comm'n v. Terry, 288 So.2d 465,
466 (Miss. 1974)).

17. Theverdict hereissupported by the evidence andisnot outrageous or extravagant. Indeed, there
was condderable testimony by both experts, and the avard isthe exact amount that Walker opined to be
just compensation. The fact thet the two experts have differing opinions asto the va uation of the property
doesnat onitsfaceindicatethat therewashiasor prgudice. See Franklin County Timber Co., 488
So.2d at 788.

118. Every complaint on goped regarding Waker's tetimony, and Burckart's for that maiter, was
brought out & trid in front of thejury ather through direct examination, cross-examination or with rebuital
tesimony. Thejury viewed theland, heard theexperts opinionsd ongwiththeextensvecross-examingtion
and rebuttd testimony, and made an assessment. We find no reason to disturb these findings.

. Whether thetrial court erred in allowing portions of Walker's
testimony.

19. MTC contends that it was error for the trid court to dlow Waker and Burckart to attribute
damagesto the announcement of the proposed plansdaming thet it violated the beforeand &fter rule. The
trid court denied MTCsmation in limine and objections & trid to the dlowance of thar tedimony in this

regard.



120. InPearl River Valley Water Supply Dist. v. Wood, 252 Miss. 580,172 S0.2d 196 (1965),
this Court held thet the date of the teking is the date the condemnation proceedings areinitigted. Thisis
the date from which the before and after vaues should be determined, not the date of publication or
announcamant of plans  In Wood, lat prices increased immensdy after condemnation plans were
announced. Neverthd ess, the datethe proceedingswere commenced, threeyears|ater, wasthe datefrom
which vauations should have been besed. 1d.

21. Jud asadeveopa's decison to Sop deveopment in a subdivison upon learning of a potentid
condemnation procesding cannot be usad in the va uation process, the effects on property vaues after an
announcement is made but before proceedings are initiated cannot be attributed to damages. See
Jackson County Dev., Inc. v. Miss. State Highway Comm'n, 262 S0.2d 416 (Miss. 1972). This
Court has dearly rgected evidence of enhancement or diminution in vaue due to publication of plansin
ariving a the beforevaue. SeeWood, 172 So.2d 196.

722. Burckart tedtified thet the 1997 announcement of the proposed highway plansmay have been one
of the reasons for the dedine in sales especidly snce once he learned of the plans, he told progpective
buyersof them. Burckart do tedified thet therewere other possible causes and did not merdy limit
his reasoning for the dedlinein salesto the announcement of the prgject. Histestimony asto the vauation
and damegeto hisland isdlowed aslong as he does nat hold himsdf out as an expert. See Pottersi|

v. State Highway Comm'n, 608 S0.2d 1227,1235 (Miss. 1992). Thereisno indication thet Burckart's
tesimony wasin vidlaion of thisprindple

123.  Wadker tedtified thet the vaue of thelotsin 1997 was $17,500 and that heincreased the vaue per
lot to $32,000 per lot "because of the Sagnation in lot sdes and the fact that the subdivison was not

8



successful in sling lots padt thet point, and because it wastypica or common for other subdivisonlatsin
the county for the value or prices to increase dong with the vaue of the raw land” He daimed that the
highway plans were not part of his andyds of the property vaue. Waker was questioned and cross:
examinad a length about this and other satements. The issue then became one of credibility, not
admisshility, and Waker's credibility was certainly attacked at ever corner. MTC was denied no
opportunity to discredit histestimony.
124.  Ldfin, too, wasquestioned a length about hisgppraisal.? Therecord isriddled with testimony thet
indicatesthat it isnot unreasonadlefor thejury to have discounted Loflin's opinions and given moreweight
to Wdke's. "It isthe function of the jury asthe traditiona finder of thefacts, and not the Court, toweigh
conflicting evidence and inferences, and determinethe credibility of witnesses" Clark v. 111, Cent. R.R,,
794 S0.2d 191, 198 (Miss. 2001). Therefore, thetrid court did not err in admitting Walker'stestimony.
See Franklin County Timber Co., 488 So.2d at 787.
[1l.  Whether the trial court erred in denying MTC's

motionfor new trial sinceWalker did not usecertain

appraisal principlesin deriving fair market value.
125. MTC aguestha Waker goplied animproper gopraisal methodology and as a consequence, did

not provide thejury with fair merket vduesthereby yid ding grosdy inflated figures.: Because of this MTC

contends thet it was error for thetrid court to deny it anew trid.

2 Interestingly enough, Loflin originally estimated the before value of the property to be only $49,300 less
than Walker's before value. He changed his appraisal the month before trial after MTC's counsel advised him that he
had used an "incorrect method of appraising.” Loflin explained that at the time of the taking the subdivision was
unplatted even though Burckart told him the plats just needed to be recorded. Loflin only considered platted lots
and changed his appraisal to the lower figure mentioned above.

9



126. Spedficdly, Waker tedtified thet if he was gopraisng the vaue of the subdivison for abuyer or
alender for mortgage purposes, hewould gpply adiscount rate because the buyer or lender would factor
areasonadletimefor 79 lotsto s, i.e an absorption rate. He explained thet the vduein those gpprad
crcumstances would be discounted back to presant value. He Sated thet in eminent domain proceedings
discounting is not gppropriate because the "buyer” is acquiring the land a one time, as of the date of the
teking.
727. Thedandad for determining the far market vaueis

the sales price that would be negatiated between knowledgegble and sdif

interested persons, onewho wantsto purchase and onewhowantsto s,

the sdller being under no obligation or compulson to s, and the buyer

being under no necessity of having the property.
Potters 11, 608 So.2d a 1231.
128. Highland submitsthet the issues were nat properly preserved for goped as no contemporaneous
objection was made and it was not induded in MTC'smotionto strike Welker'stesimony. Alpha Gulf
Coast, I nc. v. Jackson, 801 So.2d 709 (Miss 2001). Rather, thisissuewas not spedificaly raised until
MTC filed amation for judgment not withsanding the verdict or new trid. MTC countersthet itsmoation
to drike Waker'stesimony for generdly faling to adhere to the before and after induded the proper legd
sandard for vauing property.
129. Pursuant to Miss R. Evid. 103(d), we may address thisissue, even though it may not have been

soadficaly preserved through objection & trid, if there was plain error. See also State Highway

Comm'n v. Hyman, 592 So.2d 952, 957 (Miss. 1991). Wefind no error.

10



130. Wadker gppraised the property as of the date of thetaking. Therefore, it isnot necessary to take
into account an absorption ratewhen the property isbeing "sold” asof thet date. Theknowledgeablebuyer

in this case was buying the property on that date. Thishalding isnot in contravention to Pottersi | .

IV.  Whether thetrial court'srefusal to strike for cause

potential jurors effectively abrogated MTC's rights

under Miss. R. Civ. P. 47.
181 MTCrequestedthat thirteen jurorsbe sricken for cause, but only twoweredricken. Fveothers
were removed with MTC's peremptory chalenges® Thetrid court dedlined to excusethe others. Two
of them actudly served onthejury, and a third served as an dternate. MTC contends that by failing to
drike the jurors for cause, the trid court forced MTC to use its peremptory chdlenges, and thereby
effectivedy aoridged MTC'sright to exercise peremptory chdlenges pursuant to Miss R. Civ. P. 47(c).
132. MTC rdies upon United States v. Nell, 526 F.2d 1223 (5th Cir.1976), where the court
reversed ajury verdict for fallureto excuseindividuasfor cause. InNell, the defensewasforced to trike
juror Bougher with a peremptory chalenge after thetrid court refused to strike him for cause even though
his strong opinions and prejudices were acknowledged. 1d. a 1228. Another juror had persond
knowledge regarding one of the daims, and even though he sated he could beimpartid, thetrid judgedid
not question him asto the possibility or the depth of his potentid prgudice. | d. at 1229.
133. MTCdsdtesCity of Live Oak v. Townsend, 567 So.2d 926 (Ha. Digt. Ct. App.1990) in

which amilar questions were posed during voir dire, but the potentid jurors were more adamant and

3 MTC usd four of its peremptory chalenges and one additional chdlenge for dternates

11



zedlous about thar opinions, and mogt of them dated thet they would not follow indructions contrary to
thar opinions regarding eminent domain. 1d. a 927.

34.  We have noted that "[4] trid court has wide discretion in determining whether to excuse
prospective jurors, induding those chdlenged for cause” Smith v. State, 802 So.2d 82, 86 (Miss.
2001). Further, thetrid judge "dueto his presence during the voir dire process, isin a better pogtion to
evduae the prospective juror'sresponses. . . " 1 d. (ating Wells v. State, 698 So.2d 497, 501 (Miss.
1997)). Therefore, we will not set asde a determination thet ajuror isfar and impartid unlessthe trid
judge was dearly wrong. | d. (ating Wells, 698 So.2d at 501).

135. The draumdances in Nell and Townsend are not comparableto thiscase. Here, none of the
potentid juror'sexpressed rigidnessinther opinions. After baing polled individudly by thejudge, they eech
vowed that they would remain impartia and fallow the law and indructions of the court. Ample meesures
were taken to ensure afar and impartid jury. See Tighe v. Crosthwait, 665 So.2d 1337, 1339-40
(Miss 1995). Hence, the trid court did not abuse its discretion in dedining to drike certain jurors for
cause, and therefore it did not impede upon MTC'sright to exercise peremptory chalenges

CONCLUSON

136. Thedigpaity inthe exparts vduaions doneis not indicative of bias, passon and prgudice. Both
expert opinions were atacked through direct and cross-examination, and with rebutta tesimony in the
presence of thejury. A dosereview of thar tesimony indicatesfault in both opinions. Moreimportantly,
the jury had the opportunity to view the property and assess their own damages. Quite Smply, the jury
gave more credibility to Highland's expert, and we find no ressonto disturb thet finding. Also, wefindthe

trid court did not abuseits discretion in dedining to strike cartain jurorsfor cause, and thereforeit did not

12



impede upon MTC's right to exercise peremptory chalenges Finding no reversble error or abuse of
discretion, we hereby affirm the trid court's judgment entered on the jury verdict.
137. AFFIRMED.

DIAZ, EASLEY AND GRAVES, JJ., CONCUR. SMITH, P.J., DISSENTSWITH
SEPARATE WRITTEN OPINION, JOINED BY WALLER AND COBB, JJ. PITTMAN,
C.J.,AND CARLSON, J., NOT PARTICIPATING.

SMITH, PRESIDING JUSTICE, DISSENTING:

1138. Inmy view, thetrid court ered in denying MTC smoation for new trid on al issuesraised. The
mgority’s discusson, andyss and results are incorrect as to every issue. | am therefore compeled to
dlissent.

139. Prope exaciseof this Court’sjudicid function does not requireit to beieve the incredible. The
totd disregard of any factud basis for the assgned damages were 0 extreme, that in tedtifying to
$2,300,00 indamages, thegppraiser for Highland, Kip Waker, did not even bother toreview congruction
plans concerning Highway 304 asit rdaesto the subject property. Because of the extreme, unreasonable,
and unsupported vauations which Waker placed on damagesto theland, thereisno bdievable evidence
to support the verdict in this case. Thejury wasdlowed to condder amyriad of possibilitiesastowhy ot
sdesfdl, to goeculate and surmise, but had no competent, factud bad's to award damages 0 grosdy
excessve asto mogt assuredly evince bias, passon and prgudice.

40. By his own admission, Waker lacked any factud data to support the tremendous amount of
damages he assigned to the remainder land. He presented no comparable sdes. Prefaring to look at the

“higpicture,” Waker proceeded to assign damages of a 45% reduction invaue ($14,500) per lot to eech

13



of the unsold lotsfor atota of $1,145,000. He damaged an additiond 109 acres of undeve oped land by
50% of itsvaue, again, regardless of digancefrom or view to the highway. Thisadded another $437,344
indamagestotheremainder. Continuing to admit he had no supporting deta, ancther $275,000in damages
was assgned to 50 acres (a 69% reduction in vaue) within 750 feet of highway right of way. Indesd,
comparable sdleswithin afew hundred feet of 1-55 were utilized by Waker to derive a before vaue of
$8,000 per acre for undeveloped land; the same land he would then tedtify to beworth only $2500inthe

after condiition due to highway proximity—the same price he tetified that land next to a sawage lagoon.

141.  TheCourt has previoudy addressad cases where atremendous gap exigted, though few if any as
wideas presented here. InMcDuffiev. Mississippi State Highway Commission, 239 Miss. 518,
522, 124 So. 2d 284, 285 (1960), this Court noted the condemnee’ s va uations before the taking were
two and ahdf timesthose of the Commisson’ switnesses ThisCourt said: “ Such digparity invaue could
only have bias and prgjudice for the jury inther duty of reeching afair vauation. The diparity isshocking
to the enlightened consdience” 1d.  The samelanguage was quated in Mississippi State Highway
Commission v. Hillcrest Farm Inc., 252 Miss. 154, 164, 171 So. 2d 491, 495 (1965), wherethe
Court was presented with the Commission’s vauation in the range of $11, 850 to $22,300 versus the
landowner’ srangeof $103, 6920 $125,830. Frst noting that the landowner’ switnessesfigured damages
gX to seven times higher, the court obsarved that asin Mississippi State Highway Commission v.
Pepper, 250 Miss. 347, 380, 164 So. 2d 911, 926 (1964),

It isagtonishing to note the vadt gulfs of difference between the repective gppraisas
of gppdlant’s and gopdleg switnesses. It isincomprehensblethat reasonable men,

14



who are unbiasad and qudified to mekeimpartid gppraisalscan objectively beasfar
gpat inthar ddiberate condusons asisreflected in this schedule

InMississippi State Highway Commission v. Trammell, 252 Miss. 413, 415, 174 So.2d 359,
361 (1965), the Court noted that it “sometimes gppears that the witnesses are tedtifying about entirdy
different property.” With damage figures of gpproximately $4,000 from the Commission witnesses and
$35,212 to $55, 591 from the landowner, the Court noted:

It may be seen readily that the difference in vaue tedtified to by witnesses for the

Commisson and those for the landownersis o greet that the testimony redlly does

not furnish the jury with areasonable bas's on which to fix the vaue of the property

to be taken and the resuiting damages. A jury, ater conddering the tesimony and

viewing the propaty, mud fix a vdue and it is not surprisng that under such

tesimony aswe have hereits verdict in many casesis grosdy excessve
174 So. 2d at 361.
142. InMississippi Power Co.v. Walters, 204 So. 2d 471 (Miss. 1967), the Court, faced once
again with agreat digparity in values ($1,700 versus $18,000 to $23,700) which it described asa“ grest
quif of Lazarian proportions,” explained thet “becomes necessary to congder the nature, adequacy and
worth of dl the tesimony offered by the litigants with reference to damages sustained by the Appeless”
Id. a473.
143. Theacquidtion in the case aub judice was of 37 acres of undeveloped wooded land taken from
a46?2 acretact with extremey steep topography. Of the$2,300,000 award, $1,997,844 wasfor damages
to the remainder land. Nal Burckart, a Highland principd, falled to tedify to adverse effects on his
improvements. Burckart acknowledged that the topography of the remaining lots, theincrease in market

competition and rigng interests rates were other posshilities for a dedline in sdles While Burckart
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acknowledged these factors as his dient, Walker tedtified thet he could not think of any other possibilities

144.  Wadker sonly assationwasthet thededinein lot slesand va uesresulted from the announcement
of highway plans Thisdoes nat give riseto an dlowable damage daim. Nether Walker’ s qudifications
as an expart witness nor the discretion normaly afforded the tria court can judtify the unreasonable and
factualy unsupported vauations Walker placed on the remainder land.

145.  Highland saysit has presented subgtantiad and compelling evidence in support of the $2,300,000
award. Reviewing the record demondrates the avard to be beyond dl measure, unreasonable, and o
shocking to the conscience thet it evinces bias, passon and prgudice on the part of the jury. State
Highway Comm'n v. Warren, 530 So. 2d 704, 707 (Miss. 1988). In sum, the record clearly
demondrates that Waker' stesimony a beg, is based on nothing more than conjecture, suppostion or
mere possbilities when attributing dwindling subdivison sdes and extrgpolated diminished undevel oped
land va ues to the announcement of Highway 304 plans

6.  Second, consdering theerroneoudy admitted evidence, itisdear thet thebefore vauewas derived
by induding a non-compensable daim to dameges resuiting from announcement of hignway plans The
before and after rule was violated and the va ues were based on speculdive, inadmissble evidence

147.  Highland' s gpproach violates the before and after rule and dlowing such evidence

was error as a mater of law. This Court has explained that whether the trid court erred in dlowing
evidence departing from the before and dfter rule is a question of law and that the proper gandard of
review of questionsof lawisdenovo. Miss. Transp. Comm’n v. Fires, 693 S0.2d 917, 920 (Miss.

1997). The Court must reverse for erroneous interpretations or gpplications of the law. Where a court
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hes exerdsad its discretionary authority in such away that it migpercaives the correct legd sandard for
admitting evidence, the deference cusomerily afforded trid courtsin dedisonsconcarning admissihility of
evidenceis preduded, because the error has become one of law. | d.
148. Addtiondly, the privilegeto testify asan expert isnot without bounds. This Court, under M.RE.
702 remainsthe gatekesper to assure that what istedtified to has arequisite degree of generd acceptance
and religbility. Asthis Court has explained:
Rule 702 does nat relax the sandard thet the expert must indeed be qudified to spesk an
opiniononametter within hisdleged fidd ok knowledge, nor doesit rdax the requirement

thet the saientific prindple from which the expert’s opinion is derived must be sufficently
esablished to have gained generd acoeptance in the particular fidd to which it bdongs

Kansas City So. Ry. v. Johnson, 798 So.2d 374, 382 (Miss. 2001)(citing M.R.E. comment)(quoting
Fryev. United States, 293 F. 1013, 1014 (D.C. Cir. 1923)). SeedsoBernhardtv. Richardson
Merrell, Inc,, 723 F. Supp. 1188, 1192 (N.D. Miss. 1988), aff’d, 892 F.2d 440 (5th Cir.
1989)(“Trid courts cannot accept uncriticaly any sort of opinion by an expert merdy because his
credentids render him qudified to tedtify.... Whether an expert’ sopinion has an adequiate bas sand whether
without it an evidentiary burden had been met are matters of law for the court to decide.”).

149. Wadker acknowledges no factud data to support his opinion that the remainder property was
damaged 50% and more. Nor did Walker offer any gppraisa rule, prindple or afidavits indicating thet
his alegations of extendve dameges was even rematdy established to have gained generd acceptancein
the fidd of gopraisng. Absent the above, Waker left the redm of expert and crossed the line into

inadmissble speculaion. Infact, throughout the course of hisexamination, the court repeatedly requested
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Highland' s counsd to establish admissble evidence forming the bassfor Waker’ s opinion in accordance
with M.R.E. 705.

150.  Whenthecourt overruled M TC smoationin limineand continuing objectionsat trid, the court erred
in dlowing Burckart and Walker to atribute aleged damages to the announcement of proposed plansfor
Highway 304 in 1997.

Bl Missssppi jurigorudence mekes dear that the date of the filing of the complaint isthe date asto
which the land derivesitsimmediatdly before and after vaue for assessment of damages. Thelaw rgects
damed damegesdueto diminution of property va uesbased on announcement of highway plans. Thecourt
erroneoudy dlowed the landowners to cal cul ate damages based on vaues as of 1997 rether thanthe dete
of filing. Evidence eroneoudy admitted, and upon which the jury’ s verdict was basad, was not directed
to thetimeof taking on March 22, 2000, resulted inaviolaion of the before and after rulein measurement
of just compensation.

152. Wadke'stestimony drcumvented the before and after rule, testifying that lot vauesin 1997 and
thereafter to be $17,500. Rather than adopting this figure (assuming factud support) as hisimmediatdy
before vaue as of March 22, 2000, Walker increased the vaue per ot to $32,000, tetifying that but for
the progpective presence of Highway 304, land gppreciation should have brought these prices by March
2000. Hisedimationsof vaueimmediatdy before and after publication of highway plans were derived
from1997. He tedlified to them as if it were immediatdy before and after March 22, 2000. He was
dlowed over objection to tedtify that thevdue of thelotsimmediatdly after March 22, 2000 was $17,500.
Thereisno excgpe from the fact that hisdam of damages occurred in 197 and this purported after value

wasinredity Waker' sbeforevaue. Atthetrid, Highland acknowledged that Walker' sapproach selected
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vauesthree years earlier and assgned these vauesto March 22, 2000, but maintained the gpproach was
proper.
153.  TheCourt hasaddressed theissue of daimed enhancement or diminished property valueasaresult
of public announcement of projectsin Pear| River Valley Water Supply District v. Wood, 252
Miss. 580, 172 So. 2d 196 (1965). This Court hes made dear that publication of such plans and the
meking of those plans avaldble for the public comment are not binding on the Commisson, do nat
condtitute any degree of cartainty with repect to thefina location of the project and do not condtitute the
hinding naticefor purposesof thetaking of property and caculaion of just compensation. 1d. a 203. The
legd natice is the date of inditution of the quit in the Specid Court of Eminent Domain. 1d. In Pearl
River, this Court dearly rgected publication of plans to conditute a taking so as to dlow the jury to
condder evidence of enhancement or diminution of vaueof property inariving a the“immediatdy before’
vaue, the Court ruled:

Theredlter, if the gopdlant had not agreed and stipulated that June 1, 1964 was the date

of the taking, a day amaost two years subssquent to the date of indtitution of the eminent

domain suit on October 18, 1962, the latter date would have condtituted the dete of this

teking, but certainly not March 19, 1959, the date of the publication of the Didrict’'s

authorization and contemplated condemnation.
Id. at 201.
4. InHighway Development Co. v. Mississippi State Highway Commission, 343 So.2d
47, 479 (Miss. 1977), the Court reiterated that neither the newspaper publication of plans nor plans

viewed a the Commisson offices nor even sakesin afidd arebinding onthe Commisson asateking and

thet the dete asto which land derivesits before and after valueisthe date of filing of the condemnation suit.
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155. Our Court’s decisons are in accord with federd jurisprudence on thisissue. In Danforth v.
United States, 308 U.S. 271, 60 SCt. 231, 84 L.Ed.240 (1939), the federd government sought to
condemn aperpetud essament of flowagein connection with theMissssppi Hood Control Program. The
decison explainsthat *just compensation” for property taken for public purposeis, asin Missssppi, the
vaue of the property & thetime of thetaking. Danforth, 308 U.S. a 283. Thelandowner argued thet
the passage of the Hood Control Act immediady diminished the vadue of his propety due to its
contemplated use as aflood way and that the Ffth Amendment required just compensation be messured
from that date. The Supreme Court responded “a reduction or increase in the vaue of the property may
occur by reason of legidation for or the beginning or completion of aproject. Such changesin vaue ae
inddents of ownership. They cannot be conddered asa‘taking' inthe conditutiond sense” 1d. at 285.
The United States Supreme Court rgected announcement of plans to condtitute a taking for vauation
purposes for much the same reasons of unceartainty as does this Court, explaining: “ The mere enactment
of legidation which authorizes condemnation of property cannat be ataking. Such legidaion may be
repedled or modified or gpproprigtionsmay fal.” 1d. at 286.

156. InKirbyForestIndustries, Inc.v. United States, 467 U.S. 1,104 S.Ct. 2187,81L.Ed.2d
1 (1984), amanufacturer of forest products sought compensation for daimed diminished vdue of land as
aresult of the publication of plansand initiation of the condemnation proceeding. Inrgecting thisargument
and denying compensation for reduced land vaues, the U.S. Supreme Court explained that while the
initiation of condemnation procesdings and publication of lis pendens natice may have reduced the sling
price of the land, imparment of the market vaue of the property incident to otherwise legitimete

govenmentd action ordinarily doesnot result inateking and did not dosointhet case. 1d. a 15. Noting
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that identification of the time a taking of land occurs is crudd to determingion of the amount of
compensationtowhich alandowner iscondiitutionally entitled, the United States Supreme Court explained:

Thefling of acomplaint in condemnation and anatice of lis pendens, petitioner contends,
has the effect of preventing the owner of unimproved land theredfter from meking any
profitable use of it, or of sdling it to ancther private party...Such a thoroughgoing
abrogation of the owner’ srights, petitioner submits, surely condtitutes ataking assoon as
abrogation is effective, regardless of when the land is offidaly gopropriated under the
tams of the Satute....However, we do nat find, prior to the payment of the condemnation
awadinthiscase, in [9c] interference with petitioner’ s property interests severe enough
to giveriseto ataking under the foregoing theory. Unttil title passad to the United States
petitioner was free to make whatever use it pleased of its property.... Nor did the
Government abridge petitioner’ sright to sdl theland if it wished. It is cartainly possible,
as petitioner contends;, thet the initiation of condemnation proceadings, publicized by filing
of a notice of lis pendens, reduced the price that the land would have fetched, but
impaiment of themearket vaueof red property incident to otherwiselegitimate government
action ordinarily does not result inataking. At leed, in aosence of aninterferencewith an
owner’slegd right to dispose of hisland, even asubgtantia reduction of the attractiveness
of the property to the potentid purchasars does not entitle the owner to compensation
under the Fifth Amendment.

I d. a 13-15 (footnotes and citations omitted).

1B57.  Insum, Waker’ stetimony asto vauedid not follow the before and after ruleand wasnot directed
tothetimeof thetaking on March 22, 2000, but rather to thetime of the newspaper artidesand publication
of the highway plansthree yearsearlier, in 1997. Indetermining fair market vaue, the Court, even under
the modt liberd interpretation of the work “immediaidy” hasrgected condruing such to mean far market
vaue three years egrlier than the date thet the eminent domain suit wasfiled.

158. Wadker dsnfaledto presant any admissbleand legdly sufficent evidencefor hisassigned ot vdue
of $17.500 immediatdy after March 22, 2000. The only vaue given was ligtings to which the trid court
sudtained an objection to such useand indructed thejury to disregard theliding prices. Ancther objection

was overruled by thetrid court whichdlowed Walker to testify to damed damagesto undeve oped land
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within 750 fet of theright of way after he admitted to having “ no solid factud date to basethet on.” The
trid court expressad hopethat hewould add to histestimony. However, henever gaveany bassand sad
that “nobody knows what it's going to be like once the road is actudly finished.” Thistestimony did not
go to the vauation of the property immediatdy before and after March 22, 2000. An objection wasaso
sudaned to thistetimony asgpeculaive. Highland Smply moved onto his* opinions’ without any factud
beds given for the after va ue then the reason objected to and properly sugtained, the fear in 1997 of the
unknown effect of the presence of Highway 304. The comment by the trid court thet it knew Wealker
would give some factud bassto hisafter vaue only enhanced the likdihood of an excessveverdict. The
trid court erred asa mater of law in failing to srike Waker's “dfter” vadue tetimony  once the lack of
foundetiond facts and evidence required under M.R.E. 705 was demondrated. Thirdly, | aso dissgree
with the mgority in conddering Waker's testimony, incorrectly carving out an exception to proper
gopraisd methodology.  Walker admitted that he faled to goply proper gpprasd principles and
methodology when vauing the damageto the unsold subdivision lots at $1,145,500. Acknowledging thet
the price that a knowledgestle buyer would be willing to pay for theselots must be discounted to present
cash vaueto dlow timefor the lotsto sl i.e. absorption rate, Walker excused hisfailureto do so based
upon the erroneous assumption that different rules goply in eminent domain cases Of course, thisis not
true and, by ddfinition, fair market vaue isthe price a knowledgesble buyer would be willing to pay. In
faling to goply adiscount rate, the daimed dameage assigned to unsold lots was inflated by hundreds of
thousands of dollarswhich the jury, in accepting Walker’ stesimony, fully avarded. Asameatter of law,
far market vaue was not presented by Welker' stetimony and thetrid court erred in refusing to grant a

new trid.
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159. Wadker acknowledged thet proper gopraisa prindplesin determining fair market value of the 79
subdivided lots required both discounting the derived before and after vauesto net present value Walker
explaned thet the disocount rate is required to recognize thet a knowledgesble buyer, in ariving at the
purchase price for subdivison lots, would make dlowance for a period of time to sl those lots. He
referred to thistime as the absorption period. Walker then tedtified that though this gpproach isrequired
for buyers or mortgage lenders, “it is not gpproprigte to do it [in eminent domain] when you are doing an
goprasd as of he date of taking and condemnation.”  In excusing his falure to do a proper goprasd by
atributing it to prohibitions imposed by eminent domain law, the issue itsdf becomes a question of |aw.
Fires, 693 So. 2d a 920 (Introduction of evidence based on the dleged departure from the before and
after rule is an issue concerning gpplication of the proper legd sandard for valuing property and it isa
guestion of law).
160. Themgority dtesPottersl| v. State Highway Commission, 608 So. 2d 1227 (Miss. 1992),
to argue that Waker should be given subgtantid discretion as to the factors used to establish his opinion.
It is suggested that hisfailure to discount the before and after vaues he derived were issues of credibility
subject to cross examingion rather the admissihility. In actudity, the Potters |1 decison lends srong
support to afinding of plain eror. In that case, the gppraser maintained that the proper goprasa usng
the cost goproach to vaue required the indusion of busness rdated franchise fees, gart up codts, and
entrepreneurid incentive. In afirming the trid court’ s exdusion of such evidence, this Court explained:
Here, two prindplesarea oddswith one another. An expert witnessby definition will be
familiar with the types of theory and date on which he ought to rdy in giving his opinion.
SeeRules 703, 703 Miss. R. Ev. When, as here, an expert opines that certain factors

have to be consdered in order to properly establish far market vaue, we necessarily
accord the expert subgtantid discretion.  Attacks upon his foundationd opinions often
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confuse admissibility with credibility. On the other hand, the expert has no authority to

retatethelav. Herethelaw provides what isbeing teken isaparcd of red edateto be

vaued & itshighest and best use. But thisdoes not afford an gppraiser alicenseto tedtify

asto vaue components of something thet is not baing taken, i.e, the particular busness

Potters, 11 was pursuing, the Burger King franchise and its various accouterments
Potters 11, 608 So. 2d a 1234 n.7
161.  Appying the diginction in Potters |1 prohibits Walker from carving out an exception to proper
gopraisad methodology by tdling the jury thet the law of eminent domain prohibited va uetion using proper
technique because the damage was done as of the date of theteking.  The definition of fair merket vaue
doesnat change asaresult of eminent domain. Whenapartid taking oocurs fair market vdueiscdculaed
twice, immediately before and after the taking. The knowledgesble buyer, on such occasons, would ill
factor the period of time it would teke to sl 79 lots (and the interim finance costs assodiated therewith)
in deriving afar market vaue in the before condition as well asthe after condition.  Walker's expartise
did nat vegt autharity in him to restate thelaw of eminent domainwhichinnoway prohibited him fromusing
what he otherwise admitted to be gpplication of proper gopraisal methods and principles. In refusing to
do aproper gopraisa on the unsold lots using a discount rate, Waker inflated both his before and after
vaues and increased his damage edimate.
62. Thisisnotanissuedf aredibility. Itisanissueof admisshility. By wrongfully atributing hisfalure
to adhere to proper goprasd methodology to the requirements of eminent domain law, Waker inflated his
damege figure by hundreds of thousands of dallars which was then indluded in the jury’ saward.
163. Fndly, | disagreewith the mgority’sdiscusson, andyss and result in conddeing MTC's jury
chdlengesfor cause. The jury was composad of certain individuaswho candidly expressed doubt asto

whether he or she would be able to render an impartid verdict based soldy on the evidence and the law.
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The drcumdtances srioudy lend doubt that MTC was afforded itsright to afar and impartid jury. The
drcumgances indicate abuse by thetrid court of alimited discretionary power in the jury sdection. The
amount of thisverdictisso grosdy excessveasto evincethat bias, passion and preudice expressed during
voir dire. These drcumgtances warrant reversdl.

164. InTighev. Crosthwait, 665 So. 2d 1337, 1339 (Miss. 1995), the Court found aduty by the
trid court to seethat afar and impatid jury isempanded. In Toyota Motor Corp. v. McLaurin,
642 So.2d 351, 357-58 (Miss. 1994), the Court acknowledged the need to guard againgt even the
gopearance of unfairness and that when araiond chdlengeismede by aparty to aprogpectivejuror, and
other jurors againg whom no chdlenge is mede are available and can be summoned, thetrid judge should
ordinarily excuse the chalenged juror. This Court has described the trid court’s discretion to deny a
reasonable chdlenge for cause as “limited” and “condderably narrowed” when there is a reesondble
chdlenge and without great inconvenience, other jurors can be summoned. 1 d. a 357, diting Scott v.
Ball, 595 So. 2d 848, 850 (Miss. 1992); Hudson v. Taleff, 546 So. 2d 359 (Miss 1989)). Thetrid
judge accepted thebassfor chalengein dismissing three other individuals. Reasonable doubtsabout juror
farness and impartidity arise when jurors, in response to counsd’s questions, candidly express bias
irrepective of court indructionsand then minutes|later, in responseto questions by the court, professthat
they will follow indructions despite thar bias

165. It waseror for the court to deny MTC's chdlenges for cause asto these individuals The jury
sdection processis procedurdly st forth in URCCC 4.05. In accordance with thet rule, the tria court
conddered MTC's chalenges for cause before the parties were required to exercise peremptory
chdlenges. Infurther vidlaion of itsright to afair and impartid jury pursuant to Missssippi Condtitution

25



Artide 3 831, MTC waseffectively deprived of and wasforced to exhaust its complement of peremptory
chdlengesunder M.R.C.P. 47 in order to excuse asmany of theseindividuds aspossble. Thetrid court
denied FAlantiff’ s motion to srike eech of the individuals for cause with the exception of two individuas
Itisnoteworthy that one of the prospectivejurorsthe court alowed stricken for cause expressed an aility
to follow the law after being admonished by the court fallowing voir direby counsd. Onereason givenfor
griking him for cause, however, was “that he thought the property (owner) should ger more money then
“just compensation” and thet dthough at theend of the court’ squestioning, hesad hewould ill follow the
indructions. Thiswasthesame response given by the deven individuas whom the court refused to drike
for caue  In opposng those drikes for cause, Highland maintained that the court's questioning
rehabilitated theseindividuels ability to apply thelaw withfaimessandimpartidity. Without doubt, MTC's
counsd desired but was ungbleto useits peremptory chalengesto excuse other individuas on this jury.
Highland, on theather hand, hed itsfull compliment of peremptory chalengesand used themgority of them
to drike individuds having benign or no responses whatsoever to questioning. The number of individuds
that the court refused to dismiss for cause exceaded the number of peremptory chalenges

166. InUnited Statesv. Nell, 526 F.2d 1223, 1229 (5th Cir. 1976), prospectivejurors expressed
strong convictions and persond bdief for and againg certain laws of the United States regulaing the
conduct of labor unions. In reverang thejury verdict for failure to excuse these individuasfor cause, the
Court explained that as a generd ruleit is error for a court to force a party to exhaud his peremptory

chdlenges on persons who should be excusad for cause, for this has the effect of aoridging the right to

exerdse peremptory chdlenges. 1d.
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167. Inthecasesubjudice the chdlenged individuas mede it dear they had a strong opinion thet the
landowner was entitled to something extraiif hisher land was taken againg hiswill. Othersindicated they
would award in excess of far market va ue because of disagreament with the law and/or inconveniences
the landowner was experience. A prospective juror should be excusad for cause if thereisareasonable
doubt asto whether he or shewill be ableto render animpartia verdict based soldy on the evidenceand
the law.

168.  For dl of the foregoing reasons including the lack of factud data to support the verdict, the
violaionof the before and after rule, theimproper use of gopraisal methodology and the faillure to excuse
the possble impartia jurors, | dissent in view of the grosdy excessve verdict rendered by the jury for
Highland and againg MTC. | would reverse and remand for anew trid.

WALLER AND COBB, JJ., JOIN THISOPINION.
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