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DIAZ, JUSTICE, FOR THE COURT:

1. Bomie Haggaty (Haggerty) filed her Complaint in the Circuit Court of Harrison County, Frst
Judidd Didrict, againg Steven Foder and Foser Condruction Company (collectivdly herenafter
“Foder”), seeking to recover damages she sudained in a car accident on U.S. Highway 49 in Harrison
County, Mississppi, on September 27, 1996. After trid on the matter, thejury returned averdict infavor
of Fodter, and judgment was entered accordingly. Thetrid court denied Haggerty’ sMation for Judgment
Notwithgtanding the Verdict, or Alternatively, for aNew Trid. Aggrieved by the judgment and the trid

court’sdenid of her mations, Haggerty gopeds, presenting the Court with the following five issues



l. WHETHER THE CIRCUIT COURT ERRED IN GIVING JURY
INSTRUCTION D-6A AND NOT GIVING JURY INSTRUCTION P-
8A.

. WHETHER THE CIRCUIT COURT ERRED IN NOT
GRANTINGHAGGERTY'SCHALLENGESFOR CAUSEDURING
VOIR DIRE.

1.  WHETHER THE CIRCUIT COURT ERRED IN NOT
ALLOWING HAGGERTY TO TESTIFY, UTILIZE
DEMONSTRATIVE ITEMS, AND INTRODUCE EVIDENCE
REGARDING HER DAMAGESDURING THE COURSE OF THE
TRIAL.

IV.  WHETHER THE CIRCUIT COURT ERRED IN OVERRULING
HAGGERTY’SOBJECTION TO THE APPELLEE’'S CLOSING
ARGUMENT ON ACCIDENT RECONSTRUCTION.

V. WHETHER THE CIRCUIT COURT ERRED IN DENYING
HAGGERTY'S MOTION FOR A NEW TRIAL, OR
ALTERNATIVELY, JUDGMENT NOTWITHSTANDING THE
VERDICT.

FACTS
2.  On September 27, 1996, Haggerty was traveling north on U.S. Highway 49 in Gulfport,
MissSssppi, intent on turning eest & the upcoming intersection of Highway 49 and Creosote Road. Steven
Fodter was proceading south on Highway 49, traveding to McDondd's restaurant to eet lunch.
McDondd' s is located just south of the intersection of Highway 49 and Creosote Road.  Northbound
treffic was gopped for atraffic Sgnd a that intersection. Motorigswho were sopped a the sgnd made
acorridor for Fogter to pass between them and enter McDondd' sparking lot. Foster crossed threelanes
of northbound treffic. Foster and hisemployee, Vince Wolfson (Wolfson), both testified thet they looked
up the turn lane and saw no vehides goproaching. Wolfson tedtified thet he could only see 20 or 30 fest
down the turn lane. As Fodter crossed the turn lane, his vehide was struck by Haggerty's: Wolfson
tedtified thet he saw Haggerty’ svehideimmediatdy beforeimpact and judged her gpead & goproximatdy

20 to 30 miles per hour. He tedtified thet he hed looked down the turn lane and ssen no one coming,



looked away as Foster darted across, then looked back and saw Haggerty' s vehicle immediatdy before
impact. He esimated that Foster was in the process of crossng the turn lane for gpproximatdy 3 or 4
seconds. Fodter tedtified that he never saw Haggerty prior to impect. He futher tedtified thet hisvehide
hed nearly entered McDondld's parking lot & the time of the accident and that he had crossed 8-10 feet
of the 11 feet turn lane.

13.  Haggerty tedtified thet she did not see Fogter’ svehide until theimpact occurred. Shetetified thet
shewasintheturn lane, she dowed her vehideto dlow another car infront of her to mekearight turninto
acar dedership immediatdy south of McDondd's, then she proceeded in theturn lane. She testified thet
she continued driving in the turn lane and then Fogter’'s vehide pulled out in front of her and she hit him
without having timeto reect. She edimated that shewas going goproximatdy 15 milesper hour a thetime
of thecallison. She dso tedtified thet Foster’ struck continued moving after the accident and dragged her

and her vehideinto the McDondd's parking lot.

DISCUSSION

. WHETHER THE CIRCUIT COURT ERRED IN GIVING JURY
INSTRUCTION D-6A AND NOT GIVING JURY INSTRUCTION P-8A.

4. Asherfird assgnment of error, Haggerty citesthetria court’ serror indlowing and denying certain
jury indructions. When determining whether revergble arror lies in the granting or refusd of various
indructions, the indructions actudly given mugt be read as awhole to determine whether ajury has been

incorrectly indructed. When so reed, if theindructionsfairly announce thelaw of the case and create no



injugtice, no reversble error will be found. Coleman v. State, 697 So. 2d 777, 782 (Miss. 1997);
Callinsv. State, 691 So. 2d 918, 922 (Miss. 1997) (citing Hickombottomyv. State, 409 So. 2d 1337,
1339 (Miss. 1982)); Jackson v. Griffin, 390 So. 2d 287, 290 (Miss. 1980).
1.  Haggety'sthree chdlengestothetrid court’sdispogtion of jury indructions are discussed inturn
below.

(A) Whether dury Indruction D-6A is Based Upon an Improper Legd Standard.
6.  Haggety dtesasearor thetrid court’s giving of indruction D-6A, daming that it is based upon
an improper legd sandard. Indruction D-6A, dates in petinent part: “thet if, based upon the
instructions of this Court, you find thet the Defendants.. . . were negligent . . . you may reduce any
verdict for damages by an amount or percentage which reflects the negligence, if any of the Plantiff.”
(emphasis added). Haggerty arguesthis portion of the ingtruction required the jury to beseitsfindings as
to the negligence of the defendants upon theingructions of the court, rather than on the evidence presented
a trid. Haggerty contends this error was compounded by a later portion of that same paragrgph in the
indruction, which indructed the jury to determine any negligence on the part of the plaintiff by whet is
demondrated by the evidence. That portion reads: “The gpplication and reduction of damages to the
Hantiff by her comparaive negligence, if any, isleft to your sole discretion if any negligence on her
part is demonstrated by the evidence in this case by the Defendants, Steven Foster and Foster
Condruction Company.” (emphadsadded). The next paragraph of the indruction provides thet “in the
event you find that the Defendants were negligent as described in other instructions. . . If based
upon the evidence, you find that the Plantiff was compearaively negligent, then you mugt assgn a
percentage for her negligence. ...” (emphassadded). Haggerty arguesthisingructionimproperly charged

the jury to utilize different dandards as to the findings to be made regarding each party.
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7. The findings of the jury are to be basad only on the evidence presated a trid. Meaut_v.
Langlinais, 126 So. 2d 866 (Miss. 1961). The Satements of counsd are not evidence, Walker v.
State, 671 So. 2d 581, 618 (Miss. 1995), and neither aretheingructions of the court which should only
savetoguidethejury astothegpplicablelan. See Carmichael v. Agur Realty Co., 574 So. 2d 603,
612 (Miss. 1990); Cintgran v. Board of Trustees of Shelby Hosp., 222 So. 2d 677, 678 (Miss.
1969). Cf. Rogersv. State, 796 So. 2d 1022, 1027 (Miss. 2001) (“The evidence which you are to
congder consgsof thetestimony and statements of thewitnessesand the exhibits offered and recaived.”).
Nonethdess in kegping with the gpplicable sandard of review on jury ingructions discussed aove, it is
improper to congder excarpts from the jury ingruction or to evauate portions of the jury indtruction out
of context 9nce the indruction mugt be congdered with the other indructions given.  Indruction D-6A
ingructsthe jury to make its determination based on dl of the indructions of the court. Indruction C-1
indructs the jury to “conscientioudy consder and weigh the evidence . . . determine the facts and to
Oetermine them from the evidence produced in open court . . . your verdict should be based on the
evidence” We condude that, when read as awhadle, the jury indructions fairly announce the gpplicable
law.

18.  Moreover, a trid Haggerty objected to indruction D-6A only on the grounds thet it addressed
comparative fault. Haggerty's atorney did not object to the spedific wording now complained of on
goped. Infact, during the ingruction conference Haggerty' s attorney agreed to the giving of Indruction
D-6A, gding, “1 have no objection to this wording, assuming the Court is going to dlow a compardive
faultingruction.” Inorder to preserve an objection for goped, an atorney must make acontemporaneous
objection. Gatlinv. State, 724 So. 2d 359, 369 (Miss. 1998); Mitchell v. Glimm, 2002 WL 454021

a *4 (Miss Ct. App. 2002). “Failure to make a contemporaneous objection and dlow the trid court
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opportunity to curethe defect isaprocedurd bar and conditutesawaiver of theargument onapped.” 1d.
Because Haggerty's atorney faled to object to the language a trid, the trid judge did not have an
opportunity to cure any possble defect. Haggerty’ s objection to the language was therefore not properly
presarved and her argument on goped is ot properly before the Court and is denied.

19.  Thisassgnment iswithout merit.

(B) Whether dury Ingruction D-6A should not have been given because there exised no
evidence to support Fogter’ stheory or argument that Haggerty was negligent.

110. Haggerty dso aguesthat Snce no factud bads was developed & trid thet indicated

that she contributed in any way to the acadent, Ingruction D-6A, a compardive fault indruction, was
erroneoudy given. She dites the cases of Vines v. Windham, 606 So. 2d 128 (Miss. 1992), and
McKinziev. Coon, 656 So. 2d 134 (Miss. 1995), in support of this argument.

11. InVines, this Court hdd that a comparaive negligence indruction was improper where the
evidence was dearly insufficent to support afinding of contributory fault. The defendant’s comparaive
negligence indruction was submitted to the jury despite his baretestimony that he did not seethe plaintiff's
vehidewhen helast looked. This Court held thet the defendant’ s sole assertion could not independently
establisha“safe and dependable probability” thet the plaintiff was driving negligently. Vines, 606 So. 2d
a132. Inthe case a bar, while Foster assarts he did not see Haggerty' s vehicle, his assertion does not
dand done. Both Fodter and Wolfson tedtified thet they proceeded with caution acrossthe lanesand that
they stopped prior to crossing an empty and untraversed turn lane. Foster and Wolfson tedtified thet they
could see no cars proceeding up the lane.

112.  InVines, this Court found it Sgnificant that the defendant’ s vehide was struck on its left front

fender, indicating thet he had only just begun to enter the intersection when the vehides callided and tht,



therefore, the accident was his fault. In the case sub judice, Foster presented evidence that Haggerty
gruck Foger’ svehidein its mid-section as Fogter’ s truck had dreedy begun to cross the outside line of
the turn lane and was partidly in the McDondd' s parking lot.  This evidence tends to demondrate thet
Fose’ s vehide was wdl within the turn lane whenthe accident occurred and, coupled with thetestimony
of bath Foster and Wolfson that they did not see Haggerty before Fodter entered the turn lane, createsthe
possihility thet Haggerty was partidly or whally responsible for the accident; atheory the jury gopearsto
have bdieved.

113. In McKinzie, this Court reversed atrid court’s denid of a plaintiff’s motion for directed verdict
where the defendant admitted he entered an intersection and did not see the plaintiff’ s vehide until it was
too late, Sating that the defendant faled to offer proof to contradict the plaintiff’ s verson of the accident.
Convarsdy, theplantiff had presented an acadent reconstructionist who corroborated plaintiff’ stestimony
about her gpead as well as two disnterested witnesses who tedtified thet the defendant was not paying
atention when he pulled into the intersection. Inthe case a bar, Haggerty wasthe only Plantiff’ switness
tegtifying to her pead. Shetedified that, dthough she was only traveling 15 miles per hour, she did not
see Foder until impact. Defense witness Wolfson tetified as to Haggerty' s gpproximete spoeed. Bath
Foster and Wolfson tedtified thet they looked up theturn lane and did not see Fode’ svehide. Unlikethe
defendant in M cKinzie, Foster refuted Haggerty' s unsubgtantiated verson of the facts through his own
tesimony, the testimony of afactual witness, property damage and photographs

114. Thegenead ruleistha dl ingructionsmust be supported by the evidence. Whereanindruction

isnot supported by evidence then it should nat be given. Dennisv. State, 555 So. 2d 679, 683 (Miss.
1989); Moffet v. State, 540 So. 2d 1313 (Miss. 1989); Nicolaou v. State, 534 So. 2d 168 (Miss.
1988). Granting indructions not supported by evidenceisearor. Lancaster v. State, 472 So. 2d 363,
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365 (Miss 1985). Foder afirmaivey pled comparative fault in his ansiver and presented evidence in
support of histheory thet Haggerty was negligent. This Court has held thet [ party has aright to have
juryingructionsondl maerid issuespresentedinthepleadingsor evidence” Gloriosov. YoungMen's
Christian Ass n of Jackson, 556 So. 2d 293, 295 (Miss. 1989); see also Barkley v. Miller
Transporters, Inc., 450 So. 2d 416 (Miss. 1984); Alley v. Praschak Mach. Co., 366 So. 2d 661
(Miss. 1979). Because Fodter presented evidence regarding Haggerty' scompardivefault thet sufficiently
raised ajury question asto how the accident occurred, indructing the jury on compeardtive fault was not
error.
115.  Thisassgnment iswithout merit.

(©) Whether Jdury Indruction P-8A should have been given becauss (1) the

reasonableness and necessity of Haggerty' smedicd expensesis an dement of her prima

fade casg, (2) the Jury mugt be indructed on every dement of her primafacie case, and

(3) both parties agreed as to the reasonableness and necessity of her medicd expenses.
116. Haggeaty arguesthat thetrid court ered in refusng to submit to thejury anindruction to the effect
that Foster admitted that Haggerty’ smedical expenses were reasonable and necessary. Haggerty argues
that thetrid court’ srefusd to givetheingruction was error because the jury mugt be indructed asto each
and every demant of theprimafade casea issue. Haggerty dtestwo arimind casesfor this propodtion,
Harvard v. State, 800 So. 2d 1193, 1199 (Miss 2001) (“Reversble error is committed when the
ingructions do not ingruct thejury onthe essentid dementsof thearime”); Berry v. State, 728 So. 2d
568, 570 (Miss 1999) (finding plain error where the jury is nat fully indructed asto dl dements of the
crime charged). She arguesthat thereisno logicd basis to distinguish these cases from the case at bar.

17.  In Missssppi, in order for a plantiff to recover for medica expenses from an accident or

otherwise, it must be shown that the medica expensesincurred were both reesonable and necessary. See



Miss. Code Ann. 8 49-9-119 (1999); Jackson v. Brumfield, 458 So. 2d 736, 737 (Miss. 1984).
Haggerty urges that where the jury was asked to make adamegesfindinginvalving medica expenses the
jury needed to be indructed that the parties had agreed to the reasonableness and necessity of those
expenses.

118.  Foster countersby arguing that Haggerty waived thisassgnment of error by virtue of her atorney
faling to dae didinctly in the record the maiter to which he objected to the court’s refusd of this
indruction. Attorneysmugt dictate thelr specific objectionson jury indructionsinto therecord. M.R.C.P.
51 (b) (3); URCCC 3.07. Haggerty's atorney faled to make any argument at dl supporting the
ingruction. However, this Court has made dear that once an indruction has been submitted, subssquent
objections to their refusal are unnecessary. “The point is procedurdly preserved by the meretendering of
the indructions, suggesting thet they are correct and asking the Court to submit themto thejury. Thisinand
of itsdf affords counsd opposte far notice of the party’s postion and the Court an opportunity to pass
uponthe matter. When theindructions are refused, there is no reason why we should theresfter requirean

objectionto therefusd unlesswe are to place avaue upon redundancy and nonsense” Carmichael v.
Agur Realty Co., 574 So. 2d 603, 612 (Miss. 1990).

19. The ressonableness and medica necessity of Haggerty's medica bills were gipulated by the
paties Haggerty tedified regarding them, and her counsd explained the dipulation pertaining to themto
the jury in dogng agument. The trid court was of the gpinion that an indruction regarding them was
unnecessary as the jury was fully informed as to ther reasonableness and medica necessity, and the fact
that the parties Sipulated to those facts. This Court agrees. If there was any error in disdlowing the

ingruction regarding damages, it was harmless because the dipulation and evidence regarding the



reasonableness and medica necessity of the medicd expenses were adequately presented to the jury
through argument and tetimony.
120. Thisassgnment iswithout merit.

Il. WHETHER THE CIRCUIT COURT ERRED IN NOT GRANTING
HAGGERTY'SCHALLENGESFOR CAUSE DURING VOIR DIRE.

21. Haggaty asstsaserror thedreuit court’ sdenid of her chdlengesfor causeagaing jurors Cheryl
Ohmean and Chelie Orman. This Court gpproaches such contentions under the following guiddines

A drcuit judge haswide discretionin determining whether to excuse any progpectivejuror,

induding one chdlenged for cause. The dircuit judge has an asolute duty, however, to

see thet the jury sdected to try any caseisfar, impatid and competent. “Trid judges

mugt sScrupuloudy guard the impartidity of thejury and take corrective messurestoinsure

an unbiased jury.
Brown v. Blackwood, 697 So. 2d 763, 769 (Miss. 1997) (citations omitted). Additiondly, itisa
gengdly acoepted principle that “jurors take ther oaths and responghilities serioudy, and when a
prospective juror assures the court that, despite the circumstance that raises some question as to his
qudification, thiswill not effect hisverdict, this promise is entitled to consderable deference”  Scott v.
Ball, 595 So. 2d 848, 850 (Miss. 1992) (citationsomitted). Keeping thisprecedent inmind, Haggerty's

contentions of error inthetrid court’ srefusal to removetwo jurorsfor cause are discussed in turn below.

(A) Whether VVenireman Ohman should have been excused for causedueto her career as
an insurance daims adjuder.

22. Haggety fird chdlengesthetrid court’ s discretion in denying her chalenge for cause

agang Cheryl Ohmean (Ohman). The chalenge was based on Ohman's twenty years of employment as
adamsadjuger with aninsurance company. During vair dire, Haggerty’ satorney asked Ohmanwhether
she could leave her work experience behind her. She replied, “if you want me to be honest, maybe nat.

| believe | could ligento thefactsand befar. But | mean, it hasbeen 20 years. It sbeen, you know, haf
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ny lifeime” Shedso sated that she could “ ligen to thefactsand befair withthefacts” and further, “ apply
thelaw.”

123. Thetrid court refusad to remove Ohmean for cause, finding that her extended employment as a
dans adjuser was inaufficent to demondrate her prgudice. This decison was within the trid court’s
discretion. Ohmen tedtified that she could ligten to thefects, befair, and gpply thelaw. Mereemployment
with an insurance compary, without more, is not enough to demondrate bias and prgjudice aufficient to
warrant remova for cause

(B) Whether Venireman Ormon should have been excusad for cause dueto possble bias
agang lavyers and dients of law firmswho particpated in any forms of advertigng.

124.  Haggerty chdlenged Ormon for cause basad on her satements regarding lavyerswho advertise!
Thetrid court interviewed Ormon to determine her ability to be fair and impartid. He asked whether her
opinions regarding lawyer advertisng would cause her to be opposad to Haggerty's position. Though
Ormonexpressed her didike of lawyer advertissments on tdevison, she dso represented to thetrid court
that she would ligten to both Sdes. Ormondated, “1 honestly think thet after | hear the facts, | can say
‘W, if it was hisfault, - you know, that'sit.”” Thetrid court’s questions of Ormon and her responses
that she could be impartid despite her averson to lavyerswho advertise, indicate sound reasoning for the
trid court’ sdenid of the chdlenge for cause. Fallureto grant thischdlengefor cause was not an abuse of
discretion. Therefore, thisissue is without meit.

1. WHETHER THE CIRCUIT COURT ABUSED ITSDISCRETION ON
EVIDENTIARY RULINGS.

125. Haggerty next assartsasaror thetrid judge srulingson various evidentiary issues. Our Sandard

of review for theadmisson of or refusd to admit evidenceiswdl settled. "A]dmisson or suppression of

*Ormon told the court that she had a problem with lawyers who advertise on television.
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evidence is within the discretion of the trid judge and will not be reversed absent an abuse of that
discretion.' " Broadhead v. Bonita Lakes Mall, Ltd. P'ship, 702 So.2d 92, 102 (Miss.1997)
(quating Sumrall v. Miss. Power Co., 693 So.2d 359, 365 (Miss.1997)); Gen. Motors Corp. V.
Jackson, 636 So0.2d 310, 314 (Miss.1992); Walker v. Graham, 582 S0.2d 431, 432 (Miss.1991).
Demondrative evidence may be admitted & the trid court’s discretion, if such evidence was reasonebly
necessary and maerid, Murriel v. State, 515 So. 2d 952, 956 (Miss. 1987), and gppropriate and
rdevant. Gandyv. State, 373 So. 2d 1042, 1047 (Miss. 1979). Furthermore, whereerror involvesthe
admisson or exduson of evidence, this Court “will not reverse unless the error adversdy afects a
subgtantid right of a paty.” In re Estate of Mask, 703 So.2d 852, 859 (Miss.1997); Terrain
Enters., Inc. v. Mockbee, 654 So0.2d 1122, 1131 (Miss.1995). With this precedent in mind, each of

Haggerty’ sdleged evidentiary errors are discussed beow.

(A) Whether Haggerty should have been dlowed to show thejury empty pill bottleswhich
held the medications she was required to teke as aresult of the accident.

126. Haggerty attempted to use gpproximatey one hundred empty pill bottlesto demondrateto thejury
how much medication she was required to teke. Haggerty did not intend to introduce the bottles into
evidence. Fogter objected on thegroundsthet the pill bottleswere not disdlosed in discovery and thet they
hed no rdevance since the medications were not anissue a trid. He argued they were only to be used to
inflame thejury or garner the sympathy of thejury. Thetrid judge sustained Foster’ sobjection and refused
to dlow Haggerty to use the pill bottles. Haggerty assarts this as error, diting numerous cases for the
proposition that demondrative evidence is often admitted for the purpase of bringing the jury to a better

understanding of the case
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127. Haggerty was dlowed to introduce a lig of the prescriptions she was required to take after the
accident. The amount of medication she was required to take was the point Haggerty sought to meke
through the digalay of the pill bottles We condude that the point was sufficiently, if not as persuiasvely or
dramdicdly, demondrated to thejury through the prescriptionlist. Therefore, Haggerty hasfailed to show
that she was prgudiced by the judge sruling or thet his decison was an abuse of discretion. Thus this
asggnment iswithout merit.
(B) Whether Haggerty should have been dlowed to useaspine modd asademondrative
Qg/ipeduring trid to as3g thejury in better understanding the nature and location of her
injuries
128. Haggerty atempted to useamode of aspineto point out the parts of the pine as her

doctor witness tedtified about them. Foder's atorney objected on the grounds that the modd was not
distlosed in discovery and that Haggerty's counsdl was not trained in medicine and did not have the
experience necessary to explain the modd to thejury. Thetrid judge sustained the objection. Haggerty
arquesthiswaseror, dting Hall v. State, 691 So. 2d 415 (Miss. 1997).

929. InHall, aphotograph was hdd admissble in conjunction with a doctor’ s testimony because the
doctor tedified it was difficult “to Imply describe things without some form of visud ad because most
people don't underdand anatomy.” Hall, 691 So.2d at 418-19. Haggerty asserts that her counsdl
intended to use the oine modd just likethe photogrgohinHall, pointing out the parts of the oine asthe
doctor testified about them.

130.  ThisCourt hasdeve oped drict discovery rulesin order to avoid tria by ambush and toinsureeech

party hasareasonabletimeto preparefor trid. Itiscommitted to the discovery rulesbecausethey promote

far trids. Once an opponent requests discoverable materid, an atorney has a duty to comply with the

13



request regardiess of the advantage asurprise may bring. Harrisv. General Host Corp., 503 So.2d
795, 797 (Miss.1986); Tolbert v. State, 441 So.2d 1374, 1375 (Miss.1983). We condudethet thetrid
judge did not abuse his discretion in refusing to dlow introduction of the modd. Haggerty was nat
prejudiced by therefusd sincethe doctor’ stestimony was dlowed,? use of themodd wasnot essentid for

the jury’ s understanding of her injury, and the modd was not disdlosed to the defense during discovery.

(C) Whether Haggerty wasimproperly prohibited from testifying about her impressonand
undersanding of her MRI results

31. Attrid, Haggerty was asked to give her “impresson fter the vigt to her doctor about the MRI
results” Foster’'s counsd objected and the trid judge inquired whether she would have to have gotten
these impressions based upon what the doctor told her. When Haggerty responded in the effirmative, the
judge sudtained the objection. Haggerty dtesthisasarror, rdying on Missssppi Rules of Evidence 602
and 701 for the propogition that she can give her impresson aoout her injuries. Haggerty do dtesthe
recent Court of Appeds case of Kroger Co. v. Scott, 809 So. 2d 679, 688 (Miss. Ct. App. 2002). In
Kroger, the plantiff’ s gpinion as to “why she [wanted] 74,000" in damages was ruled to be admissble
under Rules 602 and 701 dnce the testimony was rationdly based on the perception of the withess and
hdpfu on the issue of pain and suffering. However, it is wel eablished law that a plaintiff is dearly
incompetent to testify regarding hisor her ownmedicd prognossand treetment. Gravesv. Graves, 531
So. 2d 817, 822 (Miss. 1988) (citing Temple Constr. Co. v. Haylor, 351 So. 2d 1350, 1352 (Miss.

1977)).

2Haggerty’ s doctor was not present at trid; however, his deposition was read into evidence.
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132. Kroger is diginguishable from the case & bar in that here Haggerty was not prohibited from
testifying about her percgption of her injuries, but only her impresson of the MRI. Any impresson of the
MRI was outdde the underdanding of Haggerty and her knowledge of it was only gleaned through
convarstions with her doctor.  Allowing Haggerty to testify as to those conversations would be to
introduce hearsay into the proceedings. Moreover, thistesimony from Haggerty wasunnecessary, asthe
depostion of her doctor explaining the MRI results was later reed to the jury.®  Although she was nat
dlowed to testify regarding the MRI, Haggerty was not denied an opportunity to describe her physcd
problems pain, and suffering to thejury. Therefore, any error committed by nat dlowing her to testify to

the reaults of her MRI was harmless.

(D) Whether thetrid court properly excdluded the medical report of Dr. Richardson and
testimony regarding his trestment.

133. Haggerty assartsasaror thetrid court’s susaining an objection to her introduction of evidence
regarding her vist with aplastic surgeon, Danid Richardson, M.D. Dr. Richardson advised Haggerty thet
nothing could be done to remove the scar on her neck which resulted from neck surgery following the
accdent. Haggerty dlegesrefusd of thisevidence was error because she withdrew the cogt of thevidt as
andement of her damages, therefore, she argues no pregjudice could result to Foder from itsintroduction.
She arguesthat her vist with Dr. Richardsonisrdevant within the meening of Missssppi Ruleof Evidence
401 asitisboth (1) materid or “of consaquence’ (rdaesto theinjury dement of the primafaciecase), and

(2) contains probative vaue as it makes the exisience of her neck injury and scar “more probable”

3The substance of the doctor’ s testimony is not disclosed in the record; however, since
Haggerty has not dleged in her brief that testimony regarding the doctor’ s interpretation of her MRI
results was not before the jury, we assume that it was.
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34. Foder'scounsd objected on the grounds thet they requested a copy of dl doctor reports during
discovery and did not receive acopy of Dr. Richardson’ sreport, had no knowledge of thereport, and hed
not been advised during discovery that Haggerty hed vidited aplagtic surgeon. Foster damed admission
of the report would prejudice his case because they did not have an opportunity to review thereport prior
to trid, interview and/or degpase Dr. Richardson, and Dr. Richardson was not scheduled to testify & trid.

Thetrid court sustained the objection and refused introduction of the report or any tesimony concerning
itt

135.  ThisCourt has developed drict discovery rulesto avoid trid by ambush and to insureeach party
hed areasonable time to prepare for trid. These discovery rules promote fair trids. Once discoverable
materid is requested, an atorney has a duty to comply with the request regardless of the advantege a
surprisemay bring. Williams v. Dixie Elec. Power Ass'n, 514 So. 2d 332, 335 (Miss. 1987) (ating
Harrisv. Gen. Host Corp., 503 So.2d 795, 797 (Miss.1986); Tolbert v. State, 441 So.2d 1374,

1375 (Miss1983)). See also K-Mart Corp. v. Hardy ex rel. Hardy, 735 So.2d 975, 986 (34)

(Miss1999); State Highway Comm'n of Miss. v. Jones, 649 So.2d 201, 203 (Miss.1995). As
mentioned, Dr. Richardson’s report was not disclosad prior to the point in trid when Haggerty sought to
introduceit. This Court has Sated "[t]he sandard of review regarding admisson of evidenceis abuse of
discretion. Where eror involves the admisson or exduson of evidence, this Court will not reverseunless

the error adversdy affectsasubgtantid right of aparty.”Floyd v. City of Crystal Springs, 749 So. 2d

“Thetrid judge, Judge Kosta N. VIahos, seemed very hodtile to this Court throughout the trid,
commenting derogatorily severa times on decisons of this Court. His grounds for sugtaining this
objection were unclear. It appears from the record that he did so because the doctor’ s visit was not
disclosed in discovery and, as an after thought, specifically spesking to this Court, on hearsay grounds
because the doctor was not to be called to testify.
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110, 113 (12) (Miss. 1999). “Inregard to matters rdating to discovery, thetria court has condderable
discretion. The discovery orders of thetrid court will not be disturbed unless there has been an abuse of

discretion” Dawkinsv. Redd Pest Control Co., 607 So. 2d 1232, 1235 (Miss. 1992).

136. InRobert v. Colson, 729 So. 2d 1243, 1246 (Miss. 1999), this Court found that Rule 26 of the
Missssppi Rulesaf Civil Procedure providesfor seasonable supplementation of ansvers: ThisCourt has
hdld * seasonablle upplementation” to mean soon after new informationisknown and far enoughinadvance
of trid for the other Sdeto prepare. Decisonsaddressng what condlitutes a seasonable supplementation
focus on the necessity to avoid unfar surprisea trid. See, e.g., Foster v. Noel, 715 So. 2d 174, 182-
83 (Miss 1998) (dating Rule 26 requires grict compliance to avoid unfair surprise); West v. Sanders
Clinic for Women, P.A., 661 So. 2d 714, 721 (Miss. 1995) (afirming trid court’ sexdusonof certain
expert tedimony didted a trid but not found in answver's to interrogatories and dating seesonable
upplementation requires supplementation when new information renders initid response inedequate);
Motorola Communications & Elecs., Inc., v. Wilkerson, 555 So. 2d 713, 717-18 (Miss. 1989)
(requiring seasonable disclosure give enough time to prepare for trid); Jones v. Hatchett, 504 So. 2d
198 (Miss. 1987) (dating purpose of our civil discovery proceduresisto prevent tria by ambugh).

137. Thetrid court inquired and Haggerty' s counsd admitted thet they had inedvertently

faled to disdoseto Foder' scounsd any information regarding Haggerty' svist to Dr. Richardson, despite
Foster’ srequest for al information regarding doctor vigts. Thejury viewed Haggerty' sscar and wasble
to determine for themsdves the extent of permanent difigurement. Therefore, we condude that the trid
judge did not abuse hisdiscretion in refusing to dlow the evidence regarding Dr. Richardson.  Haggerty

was not prgudiced by its exdusion; the jury dill got the information she wished to convey through the
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doctor’s report.  Conversdy, had the report been admitted into evidence, Foster would have been
prejudiced. He would have been unable to depose or cross-examine Dr. Richardson regarding the
contents of the report. In addition, though Foger did not object on this ground, thetrid judge noted thet
Dr. Richardson would not betegtifying at triad and any rendition of what hetold Haggerty would havebeen

heersay.
138.  Thisassgnment iswithout merit.

IV. WHETHER THE CIRCUIT COURT ERRED IN OVERRULING
HAGGERTY’SOBJECTIONTOFOSTER’SCLOSING ARGUMENT ON
ACCIDENT RECONSTRUCTION.

1139. In doang agument, Foder's counsd used paper cups to represent vehicles as he exhibited
phatogrgphs C and D from Defendant’ s Exhibit 1. He argued that these photogrgphs demondirated thet
Haggerty hed just entered the turn lane when the acadent occurred because there was more damege to
the left front sde of her vehide than to theright. He used the cups to represent the two automobiles and
to show why the damage to the front left ade of Haggerty's vehide indicated that she was Hill in the
process of entering theturn lanewhen the accident occurred. Therefore, heargued, Foder wasnaot & fault
because the accident was unavoidable. Haggerty' s counsdl objected, arguing thet Foster’ s counsdl isnot
an expert on accdent recondruction and Snce no expert testimony to thet effect was produced & trid use

of thecupswasimproper. Thetrid court overruled the objection and dlowed therecongruction argumerntt.

140. Haggerty dlegesthisargument wasimproper. ShedtesFielder v. Magnolia Beverage Co.,

757 S0. 2d 925 (Miss 1999), for the propodtion that only aqudified accident recongructionist may give

opinions about the causation of an accident.  She argues that without Foder’ s theory or evidence being
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proffered or supported by an accident recongructionist expert (and it was nat), Foster’s counsdl should

not have been dlowed to make such arecondruction in dosing agument.

141,  Attomeys are dlowed wide latitude in dosing arguments. Holly v. State, 716 So.2d 979, 988
(Miss1998); Wilcher v. State, 697 So.2d 1087, 1110 (Miss.1997). Inaddition, the" court should also
be vary careful in limiting free play of idess, imagery, and persondities of counsd in thar argument to [
jury." Ahmad v. State, 603 S0.2d 843, 846 (Miss1992). Any dleged improper comment must be
viewed in context, taking the circumstances of the caseinto congderation. 1 d. Thetrid judgeisinthebest
apaodtion to determineif an dleged objectionable remark has aprgudicid effect, Roundtree v. State,
568 So.2d 1173, 1177 (Miss1990), and a“trid judge haswide discretion in controlling the remarks and
agumat of atorneys” Gen. Motors Acceptance Corp. v. Layton, 353 So. 2d 749, 754 (Miss.
1977). 142.  Thetrid judge determined thet the demondiration was permissbleargument and noted thet
Haggerty’ s counsd could “counter thet withlogic. .. ."  In hisdosng argument, Haggerty’ s counsd did
indeed argue hisown theory of how the accident occurred, induding why thefront |eft fender of Haggerty's
car wasmoredamaged.® Given thewidelatitude afforded atorneysin dosing argument and the discretion
whichtrid judge sarerequiredto exercise, no abuseof that discretion occurred here. Moreover, Haggerty
has not demondirated that dlowing the “ recongtruction” caused her prgudice. Sherebutted the defense's
explanation of the damege to her vehide with her own explangtion and the jury was dlowed to decide
whichwas more plausble. Absent a showing of abuse of discretion and prgudice, this Court will defer

to thetrid court’s judgment.

143. Thisassgnment iswithout merit.

°Albeit, other than the photographs aready in evidence, void of demondrative aids.
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V.WHETHERTHETRIAL COURT ERREDINDENYINGHAGGERTY'S
MOTIONFORANEW TRIAL OR,ALTERNATIVELY,JUDGMENT NOT
WITHSTANDING THE VERDICT.

144.  Whenreviewing atrid court’s denid of amation for judgment notwithgtanding the verdict, this
Court will condder the evidencein the light most favorable to the gppdlee, giving thet party the benfit of
dl favorable inferences that may be reasonably drawn from the evidence. Alpha Gulf Coast, Inc. v.
Jackson, 801 So. 2d 709, 720 (Miss. 2001). If thefactsso consdered point o overwhemingly infavor
of the gopdlant that reasonable men could not have arrived at acontrary verdict, this Court isrequired to
reverse and render. | d. & 720. However, if thereis subdtantid evidence in support of the verdict, such
thet evidence of such qudity and weight thet reesonable and fair minded jurorsin the exercise of impartia
judgment might have reached different condusions, this Court isrequired to afirm. 1d. (citing Sperry-
New Holland v. Prestage, 617 So. 2d 248, 252 (Miss 1993)); Steele v. Inn of Vicksburg, Inc.,
697 So. 2d 373, 376 (Miss. 1997); Misso v. Oliver, 666 So. 2d 1366, 1375-76 (Miss. 1996); Am.
FireProtection, Inc. v. Lewis, 653 So. 2d 1387, 1390-91 (Miss 1995). When conflicting testimony
exigs, the jury determines the weight and worth of the witnesses testimony and credibility & trid.
Wallacev. Thornton, 672 So. 2d 724, 727 (Miss. 1996). Reversd of ajury verdict isnot warranted
unlessit isagaing the ovewhdming weight of the evidence and credible testimony. 1d.

145.  The dandard for granting a new trid is as falows “On amoation for a new trid, the trid judge
shoud set agde ajury’s verdict when, in the exerdse of his sound discretion, he is convineed thet the
vadict is contrary to the subgtantid weight of the evidence” McKinziev. Coon, 656 So. 2d 134, 138

(Miss. 1995) (citing Wells Fargo Armored Serv. Corp. v. Turner, 543 So. 2d 154, 158 (Miss.
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1989)). When determining whether atrid court ered in refusng anew trid, this Court reviewsfor abuse
of discretion. Am. Fire Protection, Inc., 653 So. 2d at 1390.

46. Thedrcuit judgedid not abuse his discretion in denying ajudgment notwithstanding

the verdict or anew trid. Viewing theevidencein thelight most favorableto Foder, it cannot be sad that
the facts point so overwhdmingly in favor of Haggerty thet reasonable men could nat have arrived & a
contrary verdict. Foster presented evidence supporting histheory thet the acadent wasunavoideble. He
submitted photographsof the damageto bath vehidesand articulated aplausbletheory of why thedamage
to both resulted as it did. This theory supported his verson of how the accident occurred: Haggerty
entered the turn lane after Fodter began crossng it.

47.  Though Haggerty dso presented a theory of how the accident occurred, both theories were
reasonable and the jury was entitled to decide which to credit. Wolfson testified that both he and Foster
looked to make surethat no vehideswere coming and that Foster was driving carefully. Both Foster and
Wolfsontedtified thet thelanewasdear. Though it might beargued that Wolfson isFoser’ semployeeand
therefore biased, thisargument goesto theweight of histestimony and was obovioudy resolved by thejury
in favor of bdieving him. Haggerty tedified that she hit Fose’ s vehide without having time to gpply her
brakes. She d=0 tedtified thet she did not see Fodter until she hit him. Though she tedtified thet she hit
Foger head-on, the photographsintroduced & trid indicate the collison may have occurred in a manner
conggent with Fodter’ sverson.

8. Inghort, giventhedeferencethat isafforded ajury’ sverdict when, ashere, the evidence presented
a trid conflicts and is cagpable of more than one interpretation, it cannot be sad thet the trid court erred
in refusng to grant ajudgment notwithgtanding the verdict or anew trid.

49. Thisassgnment iswithout merit.
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CONCLUSON

150.  Wefind no meit to the erorsthat Haggerty assgns Thetrid court’ sjudgment is
afirmed.
Bl AFFIRMED.

PITTMAN, CJ.,, SMITH, PJ., WALLER, COBB, EASLEY, CARLSON AND
GRAVES, JJ., CONCUR. McRAE, P.J., CONCURSIN RESULT ONLY.
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