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WALLER, CHIEF JUSTICE, FOR THE COURT:

¶1. Cecil Ben was convicted of rape and sentenced to life imprisonment by the Circuit

Court of Leake County. The Court of Appeals affirmed his conviction and sentence. We now

do the same. 

FACTS AND PROCEDURAL HISTORY

¶2. The Court of Appeals set out the facts and procedural history as follows:



 The victim’s name has been changed to protect her identity. 1

2

On October 3, 2007, at approximately 4:30 a.m., Ben, a bus driver with the

Choctaw Transit Authority, picked up a passenger, Monica.[ ] Monica was1

eighteen years old at the time and a student at East Central Community

College. Monica lived on Highway 35 outside of Carthage, Mississippi.

Monica testified that she was the first passenger on the bus that morning. At

one point during the ride, Ben pulled over at the intersection of Highways 35

and 25 in Carthage. Monica testified that Ben then came back to her seat and

tried to kiss her. Monica resisted his advances by pushing, kicking, and

yelling; but Ben overpowered her. Monica testified that Ben was able to pin

her down, while he pulled her pants and underwear down. Monica stated that

Ben then inserted his penis into her vagina. Monica stated that after the rape,

Ben cleaned himself with paper towels, and then he threw these paper towels

out of the bus.

Monica did not notify anyone of the rape until October[] 7, 2007, when she

told her best friend, Maurice Hines. Monica testified that she waited until then

to notify anyone because she was ashamed and embarrassed. Monica identified

Ben in the courtroom as the person who had raped her.

Hines testified that he spoke with Monica the night of October 7th. Hines

testified that he could tell that Monica was upset and urged her to confide in

him. Hines testified that Monica then told him that she had been raped by Ben.

Monica then informed her mother of the situation, and her mother called the

Choctaw Police Department. Officer Timothy Thomas responded to Monica’s

home, where he took Monica’s statement and received the clothes Monica had

worn at the time of the rape. Officer Thomas then followed Monica to the

location of the rape, where Officer Thomas was able to locate the paper towels

used by Ben. Monica had informed Officer Thomas that the paper towels were

“brown or pink-looking.” Officer Thomas then determined that the rape had

occurred in Carthage, so the Carthage Police Department was notified and

given the evidence collected thus far. On cross-examination, Officer Thomas

testified that in his report, he noted that Monica told him that she had waited

to report the crime because she felt ashamed, dirty, and partly responsible.

Officer Van Perry of the Carthage Police Department testified that he took

possession of the four paper towels and the victim’s clothing. Officer Perry

then handed the evidence to Officer Kevin Cross. Officer Perry also told

Monica that she needed to undergo a rape test.
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Sharon Hockett, a registered nurse with the Choctaw Health Department, was

called in to perform an exam on Monica. Hockett testified that Monica

appeared upset and frightened, but a rape kit was not performed because the

rape had occurred over seventy-two hours prior to the exam.

Bill Jones, an analyst with the Mississippi State Crime Laboratory, testified

that samples of a paper towel containing seminal fluid and blood samples from

Ben and Monica were sent to a private forensic laboratory, Orchid Cellmark,

in Texas for further DNA testing. Casey Dupont, the senior forensic scientist

at Orchid, performed DNA testing on all three samples. Dupont testified that

the stain on the paper towel contained a mixture consistent with the DNA from

the blood samples from both Ben and Monica. 

Ben v. State,___So. 3d___, 2011 WL 2120090, at **1-2 (Miss. Ct. App. May 31, 2011). 

¶3. Otis Mingo, a dispatcher/driver for Choctaw Transit, also testified about a sexually

inappropriate remark that Ben purportedly had made about Monica two days before the

alleged rape occurred.

¶4. Ben was convicted of forcible rape and sentenced to life imprisonment. He appealed

to this Court, and we assigned his appeal to the Court of Appeals. The Court of Appeals

affirmed his conviction and sentence. Id. at *6. In his petition for writ of certiorari, Ben

argues (1) that his constitutional right to a speedy trial was violated; (2) that Otis Mingo’s

testimony was inadmissible due to a discovery violation by the State; (3) that the admission

of Maurice Hines’s hearsay testimony was not harmless error; (4) that the admission of Nurse

Sharon Hockett’s statement concerning Monica’s veracity was improper; and (5) that the

verdict was contrary to the weight and the sufficiency of the evidence. We address each issue

below.  

DISCUSSION

I. Ben’s constitutional right to a speedy trial was not violated. 
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¶5. After analyzing the four factors set forth in Barker v. Wingo, 407 U.S. 514, 530, 92

S. Ct. 2182, 33 L. Ed. 2d 101 (1972), the Court of Appeals held that Ben’s constitutional

right to a speedy trial had not been violated. Id. at **2-4. Ben argues that the Court of

Appeals’ analysis was flawed. He asserts that much of the delay in bringing him to trial was

attributable to the State’s “inexcusable delay” in submitting DNA evidence for testing.

Further, he contends that the Court of Appeals incorrectly found that he was not prejudiced

by the failing memories of some potential witnesses. 

¶6. The Sixth Amendment to the United States Constitution affords an accused “the right

to a speedy and public trial . . . . ” U.S. Const. amend. VI. That right is applicable to the

states through the Due Process Clause of the Fourteenth Amendment. Klopfer v. N. Carolina,

386 U.S. 213, 222-23, 87 S. Ct. 988, 993-94, 18 L. Ed. 2d 1 (1967). Article 3, Section 26 of

the Mississippi Constitution of 1890 likewise guarantees criminal defendants the right to “a

speedy and public trial . . . .” Miss. Const. art. 3, § 26. 

¶7. In Barker, the Supreme Court set forth four factors to consider whenever a defendant

alleges that his constitutional right to a speedy trial has been violated: (1) the length of delay;

(2) the reason for the delay; (3) whether the defendant asserted his right; and (4) prejudice

to the defendant. Barker, 407 U.S. at 530. None of these four factors is “a necessary or

sufficient condition to the finding of a deprivation of the right of speedy trial.” Barker, 407

U.S. at 533. All, rather, are related and must be considered alongside other relevant

circumstances. McBride, 61 So. 3d at 142 (citing Barker, 407 U.S. at 533). Thus, courts must

engage in “a difficult and sensitive balancing process.” McBride, 61 So. 3d at 142 (citing

Barker, 407 U.S. at 533). 
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¶8. Where, as here, a trial court issues findings of fact and gives reasons for its decisions

with regard to the Barker factors, we will uphold its findings so long as they are based upon

substantial, credible evidence. McBride, 61 So. 3d at 142 (citing State v. Ferguson, 576 So.

2d 1252, 1255 (Miss. 1991)). 

A. Length of the Delay 

¶9. “The length of the delay is to some extent a triggering mechanism. Until there is some

delay which is presumptively prejudicial, there is no necessity for inquiry into the other”

Barker factors. Barker, 407 U.S. at 530. In Mississippi, a delay of more than eight months

is considered presumptively prejudicial. McBride, 61 So. 3d at 142 (citing Stark v. State, 911

So. 2d 447, 450 (Miss. 2005)). 

¶10. The Sixth Amendment speedy-trial right attaches at the time of formal indictment or

information or arrest — whichever occurs first. McBride, 61 So. 3d at 142 (citing United

States v. Marion, 404 U.S. 307, 320, 92 S. Ct. 455, 463, 30 L. Ed. 2d 468 (1971)). Ben was

arrested on October 19, 2007, and remained incarcerated until November 5, 2007, when he

posted bail. His trial began May 11, 2009. This amounted to a delay of more than eighteen

months or about 570 days. Because the delay exceeds eight months, a full Barker analysis

is warranted.  

B. Reason for the Delay 

¶11. “Once the delay is deemed presumptively prejudicial, ‘the burden shifts to the

prosecution to produce evidence justifying the delay and to persuade the trier of fact of the

legitimacy of these reasons.’” McBride, 61 So. 3d at 142 (quoting Ferguson, 576 So. 2d at
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1254). Different reasons are assigned different weights. Barker, 407 U.S. 531. Deliberate

attempts to delay the trial in order to hamper the defense are weighed heavily against the

State. Id. On the other hand, “[a] more neutral reason such as negligence or overcrowded

courts should be weighted less heavily but nevertheless should be considered since the

ultimate responsibility for such circumstances must rest with the government rather than with

the defendant.” Id. 

¶12. This Court is reluctant to weigh heavily against the State investigative delay caused

by an instrumentality of the State, such as the state crime lab. State v. Woodall, 801 So. 2d

678, 682-83 (Miss. 2001) (citing State v. Magnusen, 646 So. 2d 1275, 1281 (Miss. 1994)

(declining to hold the State responsible for a five-month delay caused by the state crime lab’s

inaction);  Gray v. State, 728 So. 2d 36, 48 (Miss. 1998) (finding that delay caused by FBI

laboratory’s preparation of DNA evidence weighed very slightly, if at all, in favor of the

defendant)); see also Jenkins v. State, 947 So. 2d 270, 277 (Miss. 2006) (stating that 520-day

delay caused by state crime lab and private company’s DNA testing did not weigh heavily

against the State) (citations omitted); Manix v. State, 895 So. 2d 167, 175-76 (Miss. 2005)

(finding that an almost two-year delay due, in part, to a backlog facing the state crime lab

weighed slightly against the State).  

¶13. The trial court attributed the delay in this case to the evidence-gathering process and

the timing and limited number of grand-jury sittings in Leake County. On October 8, 2007,

the Choctaw Police Department took possession of four paper towels and some clothing that

the victim had worn at the time of the alleged incident. That evidence was submitted to the

Mississippi Crime Laboratory on October 15, 2007. The crime lab tested those items for the
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presence of seminal fluid. The initial results, completed on January 15, 2008, showed that

seminal fluid was present on two of the paper towels. Three days later, Ben voluntarily

submitted blood samples. Further DNA analysis was then conducted from February 2008

until July 16, 2008, the date on which the crime lab generated its report. The Leake County

grand jury had met one month prior to the issuance of the crime lab’s report. Another grand

jury was scheduled to meet the latter part of July 2008, but the State did not present Ben’s

case to the grand jury until the grand jury’s next scheduled meeting in November 2008.   

¶14. Ben argues that the delay in acquiring the DNA-testing results was not a product of

the testing process but was caused by the State’s delay in submitting the necessary evidence

to the crime lab. We do not find this to be supported by the record. The State submitted the

paper towels and the victim’s clothing to the crime lab soon after it had acquired those items.

And soon after the crime lab’s initial report showed the presence of seminal fluid on the

paper towels, the State obtained blood samples from Ben and had further DNA analysis done.

We do not find that the State waited an inexcusable length of time in submitting evidence for

testing. 

¶15. The record further reflects that Ben requested a continuance. The trial court granted

Ben’s request on January 27, 2009, and continued the matter until May 11, 2009. As the

Court of Appeals noted, “well-taken” motions for continuance may justify a delay in criminal

cases. Flora v. State, 925 So. 2d 797, 815 (Miss. 2006).   

¶16. In sum, the delay from October 2007 to November 2008 should be weighed only

slightly against the State, since that delay was unintentional and attributable to the state crime
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lab. And the delay from January 2009 to May 2009 was justified based on Ben’s request for

a continuance. Accordingly, this factor weighs only marginally against the State. 

C. Assertion of the Right to a Speedy Trial

¶17. In Barker, the Supreme Court rejected “the rule that a defendant who fails to demand

a speedy trial forever waives his right.” Barker, 407 U.S. at 528. Many courts until then had

endorsed such a rule. Id. at 524. The better rule, the Court said, was that a “defendant’s

assertion of or failure to assert his right to a speedy trial is one of the factors to be considered

in an inquiry into the deprivation of the right.” Id. Later in its opinion, the Court discussed

the significance and weight of this particular factor. Id. at 531-32. It explained that “[t]he

more serious the deprivation, the more likely a defendant is to complain.” Id. at 531.

Consequently, “[t]he defendant’s assertion of his speedy trial right . . . is entitled to strong

evidentiary weight in determining whether the defendant is being deprived of the right.” Id.

at 531-32 (emphasis added); see also Doggett v. United States, 505 U.S. 647, 653, 112 S. Ct.

2686, 2691, 120 L. Ed. 2d. 520 (1992) (finding that Barker’s third factor would have

weighed heavily against the defendant if he had known about the charges against him and

yet had failed to assert his speedy-trial rights). The Court then added, “We emphasize that

failure to assert the right will make it difficult for a defendant to prove that he was denied a

speedy trial.” Id. at 532.

¶18. Ordinarily, a defendant’s failure to assert his right to a speedy trial weighs heavily

against him. Spencer v. State, 592 So. 2d 1382, 1394 (Miss. 1991) (Banks, J., concurring)

(citing Adams v. State, 583 So. 2d 165 (Miss. 1991)). Indeed, this Court has “repeatedly held

that a defendant’s failure to assert his right to a speedy trial must be weighed against him.”
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Young v. State, 891 So. 2d 813, 818 (Miss. 2005) (citing Watts v. State, 733 So. 2d 214, 236

(Miss. 1990)); State v. Woodall, 801 So. 2d 678, 684 (Miss. 2001); cf. Jaco v. State, 574 So.

2d 625, 632-33 (Miss. 1990) (stating simply that neither defendant had gained “any points”

because of his failure to demand a speedy trial, though the Court seemingly weighed their

failure to do so against them in its reconciliation of the various factors); Flores v. State, 574

So. 2d 1314, 1323 (Miss. 1990) (stating that “the primary burden is on the courts and the

prosecutors to assure that cases are brought to trial,” that the defendant’s “failure to

consistently badger the prosecution to proceed with his trial” did not eliminate his speedy-

trial claim, and consequently, that defendant’s “failure to assert his right to speedy trial

should be weighed against him only lightly, if at all,” before finally concluding that

defendant’s failure to aggressively assert his right to a speedy trial did not favor him). And,

generally, we reject the assertion that a defendant’s failure to demand a speedy trial should

be balanced equally against the State and the defendant. Woodall, 801 So. 2d at 685. There

are exceptions, however. In some circumstances, we have held that a defendant’s failure to

assert his speedy-trial right weighed against him only lightly, if it all. Adams, 583 So. 2d at

170 (Miss. 1991) (citing Trotter v. State, 554 So. 2d 313, 317 (Miss. 1989), superseded by

statute on other grounds) (finding that defendant’s failure to assert his right to a speedy

sentencing weighed against him “only lightly, if at all,” because defendant had good reason

to believe that he would not receive a penitentiary sentence so long as he complied with

certain conditions); see also Wiley v. State, 582 So. 2d 1008, 1012 (Miss. 1991) (finding that

defendant’s failure to assert his right to a speedy trial until one day before trial was neutral

because he had been practically without representation due to changes in his counsel). But,
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absent such “special circumstances,” this factor is given “‘strong evidentiary weight.’”

Adams, 583 So. 2d at 170 (citing Barker, 407 U.S. at 531).   

¶19.  A large portion of the delay in this case occurred post-arrest, preindictment.

Nevertheless, this Court has determined that defendants have the responsibility to demand

a speedy trial between their arrest and their indictment. Young v. State, 891 So. 2d 813, 818

(Miss. 2005) (citing State v. Woodall, 801 So. 2d 678, 684 (Miss. 2001)). Other courts have

said the same. United States v. Edwards, 577 F.2d 883, 889 (5th Cir. 1978) (finding that

defendant’s failure to demand a trial during the thirteen months between his arrest and

indictment weighed in favor of the government) (citing United States v. Garza, 547 F.2d

1234 (5th Cir. 1977));United States v. Macino, 486 F.2d 750, 753-54 (7th Cir. 1973) (stating

that “the weight to be given the absence of a demand in cases where the delay is between

arrest and indictment is substantially less than in cases of post[-]indictment delay” and giving

the absence of a post-arrest, preindictment demand in that case “minimum weight”). Further,

we have said that a defendant’s failure to do so in such instances is “critical” to an analysis

of the speedy-trial issue. Young, 891 So. 2d at 818 (citing Woodall, 801 So. 2d at 684).   

¶20. Ben filed a Motion to Assert Defendant’s Right to a Speedy Trial and Dismissal of

the Indictment for Violation of his Right to a Speedy Trial on January 5, 2009 — about

fifteen months after his arrest and two months after his indictment. In his motion, Ben both

requested a speedy trial and sought dismissal of his indictment based on a speedy-trial

violation. 

¶21. Though Ben’s January 5, 2009, motion included a request for a speedy trial, the

context and timing of the motion shows that he was actually seeking dismissal, not a trial.
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Adams v. State, 583 So. 2d 165, 169 (Miss. 1991). At the January 7, 2009, hearing on his

speedy-trial motion, Ben’s counsel noted that a trial date already had been scheduled for the

month of January 2009. The record elsewhere confirms that a January 20, 2009, trial date had

been set. Since Ben filed his January 5, 2009, speedy-trial motion with knowledge that trial

was scheduled just two weeks later, Ben could only have been seeking dismissal — it was

clear that he was getting a trial that same month. Id. (finding that defendant had sought

dismissal, not trial, where it was clear that he would be getting a trial during the same term

in which he had filed his speedy-trial motion). He did not have a right to an instant trial. Id.

Ben’s motion, therefore, is best characterized as “a demand for dismissal coupled with a

demand for an instant trial,” which he filed after the bulk of the delay had elapsed. Perry v.

State, 637 So. 2d 871, 875 (Miss. 1994) (citing Adams, 583 So. 2d at 169-70). Accordingly,

this factor weighs against Ben. Adams, 583 So. 2d at 169-70; Perry, 637 So. 2d at 875; see

also Spencer v. State, 592 So. 2d 1382, 1388 (Miss. 1991) (finding that defendant’s failure

to assert his right to a speedy trial until the eve of trial, 535 days after his arrest, caused the

third Barker factor to weigh against him). 

D. Prejudice to Ben 

¶22. Prejudice must be assessed in light of the interests that are designed to be protected

under the right to a speedy trial. McBride, 61 So. 3d at 145 (citing Barker, 407 U.S. at 532).

Barker identifies three such interests: “(i) to prevent oppressive pretrial incarceration; (ii) to

minimize anxiety and concern of the accused; and (iii) to limit the possibility that the defense

will be impaired.” Barker, 407 U.S. at 532. The last is the most serious. Id. Possible
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impairment to one’s defense includes the unavailability of witnesses or witnesses’ loss of

memory. Id.  

¶23. Ben argues that his defense was prejudiced because of the fading memories of some

potential witnesses. After his indictment, Ben’s counsel interviewed several of the bus riders

who had gotten on the bus shortly after the alleged rape had occurred. “Several of them,”

according to Ben, did not really remember anything due to the passage of time. At trial,

Monica testified that she had put her head down in her hands and sobbed silently as

additional passengers boarded the bus. Ben argues that these witnesses could have testified

about Monica’s demeanor that morning and whether it was consistent with what she had

described at trial. 

¶24. We are not persuaded that the fading memories of these potential, unnamed witnesses

impaired Ben’s defense. There is no dispute that sexual intercourse occurred. And Ben knew

as early as October 2007 that he was being charged with rape. Though he cannot necessarily

be faulted for waiting until after his indictment to interview these potential witnesses, he had

the opportunity and incentive to interview them before then. Regardless, mere “possibility

of prejudice” is not sufficient to support a speedy-trial violation. United States v. Loud

Hawk, 474 U.S. 302, 315, 106 S. Ct. 648, 656, 88 L. Ed. 2d 640 (1986); see also United

States v. Koskotas, 888 F.2d 254, 257 (2d Cir. 1989) (citing Loud Hawk for the proposition

that “[a] mere ‘possibility of prejudice is not sufficient’ to tilt the fourth [Barker] factor in

the defendant’s favor”). These passengers may or may not have testified favorably for Ben;

their testimony, had they been able to recall the events of that day, remains speculative. Cf.

Woodall, 801 So. 2d at 686-87 (finding mere assertions and speculation that deceased
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witness would have offered exculpatory testimony insufficient to show prejudice). More

importantly, Ben does not assert that all of the passengers had lapsed memories. Some of

them, apparently, had been able to recall something about their bus ride that day. 

¶25. Ben further argues that he was prejudiced by restraints to his liberty. First, Ben was

suspended from, and eventually lost, his job as a result of his arrest. And he was unable to

find employment elsewhere due to the allegations against him. As a result, his wife provided

the sole source of income during those months. Second, and relatedly, Ben asserts that he

suffered a great deal of anxiety and was viewed with suspicion as he awaited indictment and

then trial.

¶26. Barker recognized that, even when an accused is not incarcerated prior to trial, “he

is still disadvantaged by restraints on his liberty and by living under a cloud of anxiety,

suspicion, and often hostility.” Barker, 407 U.S. at 533 (citations omitted). Whether an

accused is free or not, inordinate delay “‘may disrupt his employment, drain his financial

resources, curtail his associations, subject him to public obloquy, and create anxiety in him,

his family and his friends.’” Moore v. Arizona, 414 U.S. 25, 27, 94 S. Ct. 188, 190, 38 L. Ed.

2d 183 (1973) (quoting Marion, 404 U.S. at 320). These factors, of course, are present in

every case to some extent and are more serious for some than others. Moore, 414 U.S. 27

(citing Barker, 407 U.S. at 537 (White, J., concurring)). 

¶27. Due to the restraints imposed on his liberty, we find that Ben is entitled to a slight

degree of prejudice under this fourth Barker factor.  

E. Balancing Test
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¶28. Our balancing of the factors here is guided by Barker itself. There, the length of delay

between arrest and trial was extraordinary — five years. Barker, 407 U.S. at 533. Only seven

months of that period were “attributed to a strong excuse.” Id. at 534. Yet, the Court found

that two counterbalancing factors outweighed those deficiencies. Id. First, the prejudice had

been minimal. Id. Though Barker had lived “under a cloud of suspicion and anxiety” for four

years and had spent ten months in jail before trial, none of his witnesses had died or had

become unavailable. Id. And there were only two incidences at trial in which witnesses

exhibited very slight, insignificant lapses of memory. Id. Second, the Court stated that

“[m]ore important than the absence of serious prejudice, [was] the fact that Barker did not

want a speedy trial.” Id. This was evidenced by his failure to assert his right to a speedy trial

and his concession at oral argument that he had acquiesced in the delay in hopes that he

would never be tried. Id. at 534-35. Thus, the Court held that Barker had not been deprived

of his due-process right to a speedy trial. Id. at 536. “[B]arring extraordinary circumstances,

we would be reluctant indeed to rule that a defendant was denied this constitutional right on

a record that strongly indicates, as does this one, that the defendant did not want a speedy

trial.” Id. The significance of Barker’s failure to assert his speedy-trial right was highlighted

even more in Justice White’s concurring opinion: He “attributed the Court’s affirmance of

Barker’s conviction chiefly to [Barker’s] failure to assert his right to a speedy trial,

commenting that ‘it is apparent that had Barker not so clearly acquiesced in the major delays

involved in this case, the result would have been otherwise.’” Woodall, 801 So. 2d at 684

(citing Barker, 407 U.S. at 537).  
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¶29. After considering and weighing all of the Barker factors, we find that the trial court’s

speedy-trial ruling was supported by substantial, credible evidence. True, two of the Barker

factors — the reason for the delay and prejudice to Ben — weigh against the State, but only

slightly. The bulk of the delay in this case was due to the state crime lab’s forensic and DNA

testing. This evidence was critical to the case. Further, the prejudice here, as in Barker, was

minimal. And despite the anxiety and hardship that Ben may have endured, the fact remains

that he waited until two weeks before his initial trial date to assert his right to a speedy trial.

The third Barker factor, therefore, weighs against him. 

¶30. Though close, the minimal prejudice here and the fact that Ben did not want a speedy

trial leads us to find that Ben’s constitutional right to a speedy trial was not violated.

Compare with Barker, 407 U.S. at 534-36.

II. Ben did not waive his challenge to the discovery violation involving

Otis Mingo’s testimony; nevertheless, the trial court’s failure to

follow Rule 9.04 of the Uniform Circuit and County Court Rules

does not require reversal. 

¶31. Otis Mingo testified about a statement Ben had made two days before the alleged rape.

Mingo said that he and Ben were at the Transit Authority; Monica was there, too. When Ben

noticed Monica lying on a picnic table with her legs propped up, he purportedly told Mingo:

“That stuff looks real good.” 

¶32. On appeal, Ben argued that this statement had not been disclosed during discovery.

Ben, 2011 WL 2120090, at *4. The Court of Appeals stated that the trial court had noted that

Ben had been notified of the State’s intent to use Mingo as a witness approximately five

months before trial. Id. Further, it held that the issue was procedurally barred because Ben
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had failed to move for a continuance at trial. Id. at *5 (citing Sims v. State, 928 So. 2d 984,

988 (Miss. Ct. App. 2006)). 

¶33. On certiorari, Ben reiterates that the State committed a discovery violation by failing

to disclose the substance of Mingo’s testimony. He argues that the Court of Appeals erred

in finding that he had waived the issue by failing to request a continuance or a mistrial. He

points out that the trial court, in ruling on the admissibility of Mingo’s testimony, refused to

allow him time to interview Mingo; consequently, he asserts that he should not be faulted for

failing to request a continuance. 

¶34. At trial, Ben objected just as Mingo was about to utter the comment Ben had made

about Monica. Ben asserted that, despite having filed a discovery motion requesting the

substance of each witness’s testimony, he had never been made aware of what Mingo

intended to say. The State countered that Ben had been on notice that Mingo was a potential

witness because it had issued a subpoena for Mingo on January 15, 2009. Ben said that he

did not recall receiving such notice; however, he did not dispute the State’s representation.

He claimed that he first learned of Mingo in an updated witness list that he had received a

week or a week and a half before trial. Regardless, the real issue, he insisted, was not lack

of notice of Mingo as a witness, but lack of notice as to the substance of Mingo’s anticipated

testimony. The trial judge found that Ben had known about Mingo since January 2009 and

that Ben should have gone and interviewed him. The trial judge added, “I’m not offering to

give you time to go and recess and interview the witness. The statement’s already been made.



 Mingo, in fact, had not yet stated what Ben had said about Monica. Ben objected to2

Mingo’s testimony just before Mingo communicated Ben’s remark.  
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It’s before the jury.”  The trial judge thus overruled Ben’s objection and allowed Mingo to2

continue his testimony.    

¶35. Rule 9.04(A)(1) of the Uniform Circuit and County Court Rules requires the State,

upon written request, to disclose the identity of its witnesses in chief and the substance of

their written or oral statements. URCCC 9.04(A)(1). The rule states that: 

[T]he prosecution must disclose to each defendant or to defendant’s attorney,

and permit the defendant or defendant’s attorney to inspect, copy, test, and

photograph upon written request and without the necessity of court order the

following which is in the possession, custody, or control of the State, the

existence of which is known or by the exercise of due diligence may become

known to the prosecution:

1. Names and addresses of all witnesses in chief proposed to be

offered by the prosecution at trial, together with a copy of the

contents of any statement, written, recorded or otherwise

preserved of each such witness and the substance of any oral

statement made by any such witness . . . . 

URCCC 9.04(A)(1) (emphasis added). Rule 9.04(I)(1)-(3) then outlines the procedure that

trial courts must follow when faced with an undisclosed discovery violation during trial: 

If during the course of trial, the prosecution attempts to introduce evidence

which has not been timely disclosed to the defense as required by these rules,

and the defense objects to the introduction for that reason, the court shall act

as follows:

1. Grant the defense a reasonable opportunity to interview the

newly discovered witness, to examine the newly produced

documents, photographs or other evidence; and

2. If, after such opportunity, the defense claims unfair surprise or

undue prejudice and seeks a continuance or mistrial, the court
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shall, in the interest of justice and absent unusual circumstances,

exclude the evidence or grant a continuance for a period of time

reasonably necessary for the defense to meet the non-disclosed

evidence or grant a mistrial.

3. The court shall not be required to grant either a continuance or

mistrial for such a discovery violation if the prosecution

withdraws its efforts to introduce such evidence.

URCCC 9.04(I)(1)-(3). 

¶36. Rule 9.04(I)(1)-(3) is a codification of the guidelines first announced by this Court in

Box v. State, 437 So. 2d 19, 22-26 (Miss. 1983) (Robertson, J., specially concurring);

McGowen v. State, 859 So. 2d 320, 337 n.5 (Miss. 2003). These guidelines were intended

to prevent “ambush” or unfair surprise at trial by either party. Harrison v. State, 635 So. 2d

894, 898 (Miss. 1994) (quoting Holland v. State, 587 So. 2d 848, 866-67 (Miss. 1991)). We

have said that failure to follow Rule 9.04(I) necessitates reversal. See McGowen, 859 So. 2d

at 337 (citing Harrison, 635 So. 2d at 898); see also McCullough v. State, 750 So. 2d 1212,

1217 (Miss. 1999) (quoting Snelson v. State, 704 So. 2d 452, 458 (Miss. 1997) (citations

omitted) (stating that “[f]ailure to follow the Box guidelines is prejudicial error, requiring

reversal and remand”). More recently, however, we stated “[a] violation of Rule 9.04 is

considered harmless error unless it affirmatively appears from the entire record that the

violation caused a miscarriage of justice.” Payton v. State, 897 So. 2d 921, 942 (Miss. 2003)

(citations omitted); see also Ross v. State, 954 So. 2d 968, 1000-01 (Miss. 2007) (stating that

reversal is not “inexorably require[d]” and that the key inquiry is whether the trial court’s

failure to adhere to Rule 9.04(I) prejudiced the defendant).  
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¶37. In his motion for discovery filed November 12, 2008, Ben requested the names of all

witnesses to be offered by the prosecution at trial and “the substance of any oral statement

made by any such witness.” When the State attempted to introduce Mingo’s testimony at

trial, Ben objected on the basis that the State had failed to disclose the substance of his

testimony. Yet, the procedure set forth in Rule 9.04(I)(1)-(3) was not followed. The trial

judge was upfront that Rule 9.04(I)(1) was not an option: He stated that he was not going to

allow Ben time to interview Mingo. It is only after such an interview or examination that the

burden shifts to the defense to request a continuance. McGowen, 859 So. 2d at 338. Since

such an interview was prohibited and did not occur here, Ben never had the burden to request

a continuance; thus, he did not waive the discovery-violation issue. 

¶38. Though the trial court erred by failing to follow Rule 9.04(I)(1)-(3), we find that the

error was harmless. Based on the entirety of record, including the physical evidence,

Monica’s testimony, and the fact that Mingo was identified as a witness months before trial,

we cannot say that the trial court’s failure to grant a continuance or its admission of Ben’s

remark to Mingo caused a miscarriage of justice. See Payton, 897 So. 2d at 942 (finding that

the trial court’s failure to grant a continuance was harmless error, in part, because the

evidence adequately supported the verdict and because the jury would have convicted the

defendant even without the evidence in question). Nor was Ben’s case unfairly prejudiced.

Compare Ross, 954 So. 2d at 997-1001 (finding that failure to follow Rule 9.04(I) prejudiced

the defendant because the excluded evidence pertained to the credibility of a witness whose

testimony was the only direct evidence linking the defendant to the crime). Ben’s alleged

remark to Mingo showed that Ben was sexually attracted to Monica but that is all: It did not



 Rule 803(3) of the Mississippi Rules of Evidence exempts as hearsay: 3

A statement of the declarant’s then existing state of mind, emotion, sensation,

or physical condition (such as intent, plan, motive, design, mental feeling,

pain, and bodily health), but not including a statement of memory or belief to

prove the fact remembered or believed unless it relates to the execution,

revocation, identification, or terms of declarant’s will.

Miss. R. Evid. 803(3). 
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support that either forcible or consensual sexual intercourse occurred two days later. True,

the remark had bothered Mingo. He chastised Ben: “I just told [Ben] . . . whatever you’re

thinking, stop it. She’s a young lady.” Mingo said that “comments like that shouldn’t be

made from a professional level,” and he reported Ben to their supervisor as a result. But

regardless of the inappropriateness of the remark in a professional environment, it did not

show that force was or was not used, or that action was contemplated or planned. The

question of consent or nonconsent — the central issue in this case — remained unanswered

even after the admission of this alleged remark. 

¶39. For these reasons, we find that the trial court’s failure to follow Rule 9.04(I)(1)-(3)

was harmless error.           

III. The admission of Maurice Hines’s testimony was not error.

¶40. Ben argues that the Court of Appeals erred in finding that the admission of Hines’s

hearsay testimony was harmless error. 

¶41. At trial, Hines testified that Monica had told him that she had been raped by Ben. Ben

objected based on hearsay, but the trial court overruled the objection and admitted Hines’s

testimony under Rule 803(3) of the Mississippi Rules of Evidence.  Hines eventually3
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described what Monica had told him about how she had been raped. “[Monica] told me that

she was sitting at the back of the bus and as she was sitting there, that [Ben] got up and he

came to the back of the bus and he forced his self [sic] on her . . . ,” Hines said. He added that

Monica had told him that “she tried to push [Ben] away[,] [b]ut the more she pushed him

away, the more he kept forcing his self [sic] on her.” Hines also affirmed that he had known

Monica for years and that she had never lied to him before.

¶42. The Court of Appeals held that Hines’s testimony was clearly hearsay because it was

offered to prove that Ben had raped Monica. Ben, 2011 WL 2120090, at *4. Yet, it found

that the admission of his testimony was harmless error “since the properly admitted evidence

. . . [was] more than sufficient to support the jury’s verdict.” Id.  

¶43. We agree with the Court of Appeals that Rule 803(3) does not apply here;

nevertheless, we disagree that Monica’s statements to Hines constituted hearsay. Monica’s

prior statements served a purpose other than to prove the truth of the matter asserted, i.e., that

Ben had raped Monica: they rehabilitated Monica as a witness and were admissible for that

purpose. 

¶44. On cross-examination, Ben tried to show that Monica had fabricated the rape

allegation. He attempted to cast doubt on Monica’s direct testimony by questioning her about

the specific details of the incident. Essentially, he tried to make her description of the rape

sound physically implausible. He emphasized discrepancies and omissions about certain

details. For example, he made much of the fact that she had told one officer that Ben had

pulled her panties down but told another officer that he had pulled them completely off. And

he questioned why she had not told the police that Ben had forced her legs apart. Further, he
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challenged Monica as to whether she had ever made a statement to police that the reason she

had waited so long to tell anyone about the rape was that she thought it might have been her

fault. Monica denied that she had made such a statement; she reiterated that she had not

reported the incident because she had “felt dirty and embarrassed.” Ben pressed Monica

about the four-day time period between the alleged rape and when she first reported it to

anyone: Why had she not told any of the other bus passengers that morning? Why had she

not told anyone at school? Why had she continued to ride the transit bus when Ben might

have been the driver again? And why had she not washed the clothes that she had worn that

morning? In sum, Ben attempted to show that Monica had welcomed his advances, had

fabricated the rape allegations, and had contrived all the details. 

¶45. Rule 801(d)(1)(B) provides that a statement is not hearsay if: (1) the declarant testifies

at trial; (2) he or she is subject to cross-examination about the statement; (3) the statement

is consistent with the declarant’s trial testimony; and (4) the statement “is offered to rebut

an express or implied charge against the declarant of recent fabrication or improper influence

or motive.” Miss. R. Evid. 801(d)(1)(B). Monica’s prior statements to Hines — recounting

that Ben had approached her uninvitedly and had forced himself on her as she tried to fight

him away — were consistent with her trial testimony and refuted Ben’s assertions that she

had instigated (or believed that she had instigated) their encounter and had fabricated her

story for trial. 

¶46. An additional requirement for admissibility under Rule 801(d)(1)(B) is that “the

consistent statements must have been made prior to the arising of the alleged motive to

fabricate.” Owens v. State, 666 So. 2d 814, 817 (Miss. 1995) (quoting Tome v. United
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States, 513 U.S. 150, 160, 115 S. Ct. 696, 702, 130 L. Ed. 2d 574 (1995)). Here, however,

Ben never developed or explained what had motivated Monica to fabricate such charges. In

such instances, where “the defense raises the claim of fabrication without alleging any

particular impermissible motive or source of influence,” we have affirmed the admissibility

of prior statements for the purpose of rehabilitating the declarant as a witness. Hobson v.

State, 730 So. 2d 20, 24 (Miss. 1998); see also Hosford v. State, 560 So. 2d 163, 168 (Miss.

1990)). 

¶47. Notably, numerous federal courts have held that prior consistent statements offered

for the limited purpose of rehabilitation are not governed by Rule 801(d)(1)(B) at all. Frank

W. Bullock, Jr. & Steven Gardner, Prior Consistent Statements and the Premotive Rule, 24

F.S.U. L. Rev. 509, 521 & n.86 (1997). Their admissibility, rather, is based on a more

relaxed standard of “‘whether the particular consistent statement sought to be used has some

rebutting force beyond the mere fact that the witness has repeated on a prior occasion a

statement consistent with his trial testimony.’” United States v. Ellis, 121 F.3d 908, 920 (4th

Cir. 1997) (quoting United States v. Castillo, 14 F.3d 802, 806 (2d Cir. 1994)). For example,

a prior consistent statement may be admissible for the purpose of rehabilitation if it tends to

cast doubt on whether a prior inconsistent statement was made or whether an impeaching

statement is really inconsistent with the declarant’s trial testimony. Castillo, 14 F.3d at 806

(quoting United States v. Pierre, 781 F.2d 329, 333 (2d Cir. 1986)). Use of a prior consistent

statement is also permissible if it amplifies or clarifies an allegedly inconsistent statement or

if it furthers the doctrine of completeness. Castillo, 14 F.3d at 806 (quoting Pierre, 781 F.2d

at 333). Monica’s statements to Hines had such rebutting force: Her statements to Hines,
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made just hours before she spoke to police, tended to cast doubt on whether Monica had told

police that she had thought the rape was her fault. At the very least, her statements furthered

the doctrine of completeness and clarified that she had not meant that she had invited or

welcomed Ben’s advances. 

¶48. Though Monica’s statements to Hines were not admissible to prove that Ben had

raped Monica, the statements were admissible to rehabilitate her credibility as a witness.

Accordingly, we find that the admission of Hines’s testimony was not error. 

IV. Review of the admissibility of Nurse Sharon Hockett’s comment on

Monica’s veracity is procedurally barred. 

¶49. Nurse Hockett testified that she had performed the sexual-assault examination on

Monica. She said that Monica was frightened and upset and that Monica had told her that she

had been raped. On redirect, the State asked Hockett if there was anything that indicated that

Monica was not telling the truth. Hockett responded, “There was nothing to indicate that she

was not telling the truth.” Ben argues that Hockett’s comment on Monica’s veracity was

improper. Further, he contends that the jury might have given considerable weight to this

improper statement due to Hockett’s status as a “sexual assault nurse examiner.” 

¶50. Like the Court of Appeals, we find that this issue is procedurally barred because of

Ben’s failure to make a contemporaneous objection at trial. Davis v. State, 43 So. 3d 1116,

1126 (Miss. 2010) (quoting Dixon v. State, 953 So. 2d 1108, 1116 (Miss. 2007)). Further,

we do not find that a manifest miscarriage of justice resulted so as to warrant plain-error

review. Davis, 43 So. 3d at 1126 (quoting Dixon, 953 So. 2d at 1116).  
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V. The verdict was not contrary to the weight and sufficiency of the

evidence.

¶51. Ben challenges both the sufficiency and the weight of the evidence.

¶52. The critical inquiry in reviewing the sufficiency of the evidence is “whether the

evidence shows ‘beyond a reasonable doubt that accused committed the act charged, and that

he did so under such circumstances that every element of the offense existed; and where the

evidence fails to meet this test it is insufficient to support a conviction.’” Bush v. State, 895

So. 2d 836, 843 (Miss. 2005) (quoting Carr v. State, 208 So. 2d 886, 889 (Miss. 1968)). We

will affirm if “‘after viewing the evidence in the light most favorable to the prosecution, any

rational trier of fact could have found the essential elements of the crime beyond a reasonable

doubt.’” Bush, 895 So. 2d at 843 (quoting Jackson v. Virginia, 443 U.S. 307, 315, 99 S. Ct.

2781, 61 L. Ed. 2d 560 (1979)). But reversal is warranted if the facts and inferences “‘point

in favor of the defendant on any element of the offense with sufficient force that reasonable

men could not have found beyond a reasonable doubt that the defendant was guilty.’” Bush,

895 So. 2d at 843 (quoting Edwards v. State, 469 So. 2d 68, 70 (Miss. 1985)).

¶53. In reviewing a challenge to the weight of the evidence, we consider the evidence in

the light most favorable to the verdict. Bush, 895 So. 2d at 844 (citing Herring v. State, 691

So. 2d 948, 957 (Miss. 1997)). We will disturb the verdict only “when it is so contrary to the

overwhelming weight of the evidence that to allow it to stand would sanction an

unconscionable injustice.” Bush, 895 So. 2d at 844 (citing Herring, 691 So. 2d at 957). 

¶54. Ben argues that the only evidence to support the use of force was Monica’s

uncorroborated, contradictory testimony. He mentions several ways that Monica’s story was



 Ben cites Johnson v. State, 58 So. 2d 6 (Miss. 1952), and Yancey v. State, 32 So.4

2d 151 (Miss. 1947), as support that there must be corroboration of the act itself and the

surrounding details in order to convict someone of forcible rape. Neither case supports this

proposition, however. In Johnson, the Court reversed and remanded a rape conviction
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conflicting. First, he asserts that her behavior was not consistent with that of a rape victim:

She did not report the alleged incident for several days, and she did not wash the clothes that

she had been wearing that day. Second, even though she described a forceful attack, there

was no evidence of a scratch or a bruise. None of her clothing was torn. Finally, he points

to some inconsistencies in her trial testimony. She made contradictory statements as to

whether, or what, she had spoken to Ben as he pulled the bus to the side of the road. And her

recollection of how the alleged rape had occurred also was inconsistent in some respects.

Monica alleged that Ben had removed her pants and undergarments and that she had tried to

push him away or fight him off at the same time. Ben questions how both could have

occurred if, as she further alleged, he had had her arms pinned behind her or had held onto

them during the attack.  

¶55. We have held that “[a]n individual may be found guilty of rape on the uncorroborated

testimony of the prosecuting witness, where the testimony is not discredited or contradicted

by other credible evidence.” Parramore v. State, 5 So. 3d 1074, 1077 (Miss. 2009) (citations

omitted). Here, Monica’s testimony was not uncorroborated. Though use of force was not

corroborated, other facts surrounding the incident were. Otis v. State, 418 So. 2d 65, 67

(Miss. 1982) (finding that the verdict was not against the overwhelming weight of the

evidence where there were other facts surrounding the rape that had corroboration, even

though the victim’s testimony was not corroborated as to the actual rape itself).  The paper-4



because the victim’s account, though corroborated to an extent, had been unreasonable,

improbable, and contradicted by credible witnesses. Johnson, 58 So. 2d at 8-9. The Court

in that case even stated that “a conviction of rape may rest upon the uncorroborated

testimony of the person alleged to have been raped,” though it added that such testimony

should be “scrutinized and weighed with care and caution.” Id. at 8. In Yancy, the Court

reversed a conviction involving a violation of the “so-called age of consent statute.” Yancey,

32 So. 2d at 152. In that case, the physical evidence was consistent with innocence and the

sole witness had not been able to identify whom he had seen at the scene of the alleged

crime. Id. The Court did state that “corroboration must be, not merely of incidental details,

but of the commission of the prohibited act.” Id. Yet, in the next sentence, it noted that

“circumstances and admissions may be sufficient to this end.” Id. (citations omitted). The

crux of that case was that there must be some corroboration of the alleged offense; mere

opportunity or possibility is not enough. Id. (citations omitted).   
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towel evidence corroborated Monica’s story; she was able to describe and lead police to the

exact location of where the alleged incident had occurred. But even if Monica’s testimony

had been uncorroborated, her testimony was not “discredited or contradicted by credible

evidence.” Monica’s post-incident behavior was a factor for the jury to consider, but her

actions were not highly unreasonable or improbable. See Johnson, 58 So. 2d at 8. She said

that she did not immediately tell anybody about the incident because she was ashamed,

embarrassed, and shocked. As for the lack of any bruises or scratches, signs of external injury

are not absolutely determinative of forcible rape. Davis v. State, 406 So. 2d 795, 801 (Miss.

1981); Christian v. State, 456 So. 2d 729, 734 (Miss. 1984). The jury heard from multiple

witnesses who affirmed that they had not noticed any physical injuries to Monica. Finally,

any inconsistencies in Monica’s trial testimony were issues for the jury to resolve. Goss v.

State, 413 So. 2d 1033, 1035 (Miss. 1982).  
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¶56. We find that there was sufficient evidence for a rational trier of fact to find Ben guilty

of forcible rape and that allowing the guilty verdict to stand would not sanction an

unconscionable injustice. 

CONCLUSION

¶57. We find that Ben’s constitutional right to a speedy trial was not violated; that the trial

court’s failure to follow Rule 9.04(I)(1)-(3) with regard to the admission of Otis Mingo’s

testimony was harmless error; that the admission of Maurice Hines’s testimony was not error;

that the admissibility of Nurse Hockett’s statement concerning Monica’s veracity is

procedurally barred; and that the verdict was not contrary to the weight and the sufficiency

of the evidence. Therefore, we affirm the decision of the Court of Appeals and the judgment

in the Circuit Court of Leake County.  

¶58. THE JUDGMENTS OF THE COURT OF APPEALS AND THE CIRCUIT

COURT OF LEAKE COUNTY ARE AFFIRMED.  CONVICTION OF RAPE AND

SENTENCE OF LIFE IMPRISONMENT IN THE CUSTODY OF THE MISSISSIPPI

DEPARTMENT OF CORRECTIONS, AFFIRMED.

CARLSON, P.J., RANDOLPH, LAMAR AND PIERCE, JJ., CONCUR.

DICKINSON, P.J., DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY

KITCHENS, CHANDLER AND KING, JJ.

DICKINSON, PRESIDING JUSTICE, DISSENTING:

¶59. Because the State violated both the rules of discovery and Cecil Ben’s Sixth-

Amendment right to a speedy trial, his conviction should be reversed.  I respectfully dissent.

Right to a speedy trial



 See generally Johnson v. State, 68 So. 3d 1239 (Miss. 2011) (Dickinson, P.J.,5

dissenting).

Barker v. Wingo, 407 U.S. 514, 528, 92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972).6

 See e.g. Perry v. State, 637 So. 2d 871, 875 (Miss. 1994) (citing Adams v. State, 5837

So. 2d 165 (Miss. 1991)).
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¶60. If there is any consistency in this Court’s speedy-trial precedent, it is not in why

defendants lose; it is in the historical certainty that – for one reason or another – the

defendants will lose.5

¶61. For instance, we previously have announced that defendants will lose the third

Barker  factor (assertion of the right to a speedy trial) where, rather than filing motions for6

speedy trials, they filed motions to dismiss for failure to provide a speedy trial.   So in7

today’s case, just sixty-one days following his indictment, the defendant did file a motion for

a speedy trial.  But the majority says he loses anyway because, according to the majority, he

wasn’t really seeking a speedy trial.  Never mind that, prior to the date his indictment was

handed down, Ben had nowhere to file a motion for speedy trial.  For clarity and emphasis,

I restate that Ben filed a motion for a speedy trial sixty-one days after the State had provided

him a place to file it.

¶62. There’s more.  Some days, we cite with approval, and give credence to, the United

States Supreme Court’s characterization of a defendant’s failure to demand a speedy trial as

“one of the factors to be considered” (implying that other factors will be considered).  And



 Barker v. Wingo, 407 U.S. 514, 528, 92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972).  See8

e.g. Thomas v. State, 48 So. 3d 460, 476 (Miss. 2010) (citing Jefferson v. State, 818 So. 2d

1099, 1107-108 (Miss. 2002); Brengettcy v. State, 794 So. 2d 987, 994 (Miss. 2001))

(internal quotations omitted).

Barker v. Wingo, 407 U.S. 514, 92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972).9

Johnson v. State, 68 So. 3d at 1247 (Dickinson, P.J., dissenting, joined by Waller,10

C.J.).
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we have agreed with the utter rejection of the notion that a defendant who “fails to demand

a speedy trial forever waives his right.”8

¶63. But on other days (like today), when a case comes along where all three of the other

Barker factors weigh in a defendant’s favor (and it appears the defendant might actually win

one of these pesky speedy-trial motions), the single Barker factor – whether the defendant

demanded a speedy trial – suddenly becomes a threshold, outcome-determinative, litmus test.

I have no doubt that, should a defendant come along who indisputably wins all four Barker

factors, this Court will feel compelled to improve on Barker and come up with a fifth factor.

Despite what the United States Supreme Court might think, in Mississippi, a defendant who

fails to demand a speedy trial DOES forever waive his right.  Again, never mind that in this

case, Ben did demand a speedy trial just sixty-one days after it became possible for him to

do so.

¶64. The majority readily admits that three of the four Barker  factors weigh in Ben’s9

favor.  In fact, the majority recognizes that Ben was actually prejudiced by the State’s

unexplained and presumptively-prejudicial delay.  I pause here to point out – as I did in

Johnson v. State – that, where prejudice is presumed and unrebutted, there should be no

need for the Court to look for actual prejudice.   What is the point of presuming that10



 See Manix v. State, 895 So. 2d 167 (Miss. 2005).11

 See Jenkins v. State, 947 So. 2d 270 (Miss. 2006).12
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something is so if you are going to ignore the presumption and require that it be proved?  But

to be clear, I agree with the majority that actual prejudice existed here.

¶65. So it is now clear.  In Mississippi, winning three of the four Barker factors – including

a demonstration of actual prejudice – is not enough.  Today, this Court announces for the first

time that a defendant who did not demand a speedy trial will lose.  And not only that, but

where the defendant actually does demand – in writing – a speedy trial, the majority must be

subjectively persuaded that the defendant was really demanding a speedy trial.

¶66. The truth is, Ben won all four Barker factors – including the assertion of his right.

Prior to being indicted, Ben was not eligible to be tried, speedily or otherwise.  The circuit

court – the only entity capable of giving Ben a speedy trial – didn’t even have a file on him.

After he was indicted, he filed his motion for a speedy trial within a reasonable time.  The

majority says Ben should have filed his motion for a speedy trial much earlier.  But how –

and where?

¶67. It seems odd that the majority, which finds sixty-one days too long for Ben to take to

demand a speedy trial, is the same majority that has no problem when it takes the State

almost four years (1,430 days) following indictment to actually give a defendant a trial.11

And in Jenkins v. State, we rejected a speedy-trial claim where the State waited almost two

years (626 days) to bring the defendant to trial.12



 Stark, 911 So. 2d at 452 (emphasis added) (citations omitted).13

 Barker, 407 U.S. at 527.14
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¶68. My point in citing these cases is not to say that 626 days or 1,430 days is necessarily

too long to bring a defendant to trial (I concurred in both), but to point out the double

standard in this Court saying that sixty-one days is too long for a defendant to wait to file a

motion for a speedy trial.  After all, it took the State more than a year following Ben’s arrest

to indict him.  We are not told why the State waited more than a year to seek an indictment,

but it did.  And the fact that the speedy-trial clock was running during that year is not

debatable.

¶69. In 2005 (my second year on this Court) I wrote: “[w]hile it is the State’s burden to

bring an accused to trial, we have held that a defendant’s failure to assert his right to a speedy

trial must be weighed against him.”   Because I now do not agree with that statement, I take13

this opportunity to reject it, and to explain why I made it.

¶70. I could simply say the statement was technically correct, that is, this Court had in fact

held that a defendant’s failure to assert his right to a speedy trial must be weighed against

him.  But I was wrong to rely on that precedent.  I should have pointed out, and followed, the

numerous other cases (including Barker, itself) that say “a defendant has no duty to bring

himself to trial.”   I did not know then – but have since learned – that this Court’s precedent14

on some issues (such as speedy trial) is quite mercurial.  Sadly, the majority of this Court

ignores one of the most important points made by the Barker Court:  “[S]ociety has a



 Id.15

Bailey v. State, 463 So. 2d 1059 (Miss. 1985).16

 Burgess v. State, 473 So. 2d 432, 434 (Miss. 1985) (emphasis added) (citing Bailey,17

463 So. 2d at 1059 (Miss. 1985)).

 See, e.g., Poole v. State, 826 So. 2d 1222, 1229-30 (Miss. 2002) (emphasis added).18

 Price v. State, 898 So. 2d 641, 648 (Miss. 2005) (emphasis added).19
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particular interest in bringing swift prosecutions, and society’s representatives are the ones

who should protect that interest.”15

¶71. Back in the days when Mississippi still recognized the right to a speedy trial, there

came a case (like the one before us today) where three of the four Barker factors weighed

against the State, and one against the defendant.  In reversing the conviction, this Court held

that the three factors that weighed in favor of the defendant “must” outweigh the one factor

that weighed in favor of the State “if the Barker and Bailey  holdings that no one factor16

is dispositive are to have any meaning at all.”17

¶72. And in more recent days, this Court often dutifully chants the magic language: “no

one [Barker] factor is dispositive” – but always, it seems, in cases where it is safe to do so,

that is, cases where at least two Barker factors weighed in favor of the State,  rendering the18

phrase irrelevant.  In the very same year I penned Stark (2005), this Court – without a single

dissent – reaffirmed the great truth: “In the end, no one Barker factor is dispositive.”   But19

in that case, no one Barker factor needed to be dispositive because two of them weighed in

favor of the State.  And if Benjamin Franklin needed a third example to add to “death” and



 Johnson v. State, 68 So. 3d 1239, 1248 (Miss. 2011).  (Dickinson, P.J., dissenting)20

(“[i]n the fifty-eight [speedy trial] cases decided [in Mississippi] since 1992, this Court has

not found a single violation.”). NOTE: Johnson was decided a year ago, and the record still

holds.

 Jenkins v. State, 947 So. 2d 270, 276 (Miss. 2006) (emphasis added).21

Bailey v. State, 463 So. 2d 1059 (Miss. 1985).22

Burgess v. State, 473 So. 2d 432, 434 (Miss. 1985) (emphasis added) (citing Bailey23

v. State, 463 So. 2d 1059 (Miss. 1985)).
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“taxes” he certainly could have added the denial of a speedy-trial claim (in Mississippi since

1992)  where the State wins two Barker factors.20

¶73. In Jenkins v. State, decided the following year (2006), one Barker factor was neutral,

two weighed in favor of the defendant, and the fourth – prejudice to the defendant – went to

the State because the only prejudice the defendant could show was that he was incarcerated

for nearly two years and, when his trial finally was scheduled, he was unable to locate a

witness.  This Court – again, without a single dissent – stated:

Under the Barker test, courts must balance: (1) the length of the delay, (2) the

reason for the delay, (3) whether the defendant asserted his right to a speedy

trial, and (4) whether the defendant was prejudiced by the delay. No one factor

is dispositive.21

¶74. Now comes today’s case in which three Barker factors weigh in favor of the

defendant.  When I received the majority’s opinion, I recalled Burgess, in which this Court

held that three factors that weigh in favor of the defendant “must” outweigh the factor that

weighed in favor of the State “if the Barker and Bailey  holdings that no one factor is22

dispositive are to have any meaning at all.”23
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¶75. With Burgess (and all the other cases that say “no one factor is dispositive”) in mind,

I searched the majority opinion for the phrase, “no one factor is dispositive.”  My search was

understandably in vain.  I say understandably because the majority opinion today makes one

factor dispositive.

¶76. Instead of holding the State to its constitutional obligation – which the majority would

have to have done, had it followed the principle of “no one factor is dispositive” – the

majority engaged in an impressive display of legerdemain.  It morphed “no one factor is

dispositive” into  “[n]one are a necessary or sufficient condition to the finding of a

deprivation of the right of to a speedy trial.”  It is enough to say that I do not see how this

phrase is even relevant to this case.

¶77. The “elephant-in-the-room” truth, of course, is that no defendant is going to prevail

in this Court on a speedy-trial claim.  One wonders why the State bothers briefing the issue,

and why the majority even cites or discusses Barker.  The burden required by the majority

for a defendant to access this important constitutional right is impossible.

¶78. In this case, all four Barker factors weighed in Ben’s favor.  But, even accepting the

majority’s analysis that only three weighed in Ben’s favor, the trial judge should have

dismissed the case.  Since that did not happen, this Court should recognize that the State

violated Ben’s Sixth-Amendment right to a speedy trial.  I have difficulty finding fault with

our trial judges, who hardly can be expected to begin enforcing a constitutional right this

Court does not appear to believe exists.  The error falls here.  For these reasons, I would

reverse this Court’s trend of ignoring a defendant’s right to a speedy trial.

Discovery violation



URCCC 9.04(A)(1).24

URCCC 9.04(I)(1)-(3).25
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¶79. Our rules require the State “to disclose to each defendant . . . the names and addresses

of all witnesses . . . and the substance of any oral statement made by any such witness.”24

And when the prosecution attempts to introduce undisclosed evidence at trial, the rule clearly

says that the trial judge shall

[g]rant the defense a reasonable opportunity to interview the newly discovered

witness” and “[i]f, after such opportunity, the defense claims unfair surprise

or undue prejudice and seeks a continuance or mistrial, the court shall, in the

interest of justice and absent unusual circumstances, exclude the evidence or

grant a continuance.25

¶80. At trial, when Mingo began to testify about a sexual comment Ben allegedly had made

about Monica, Ben objected, but the trial judge overruled Ben’s objection.  Curiously, after

noting that the State had failed to disclose Mingo’s testimony, the trial judge did not allow

Ben to interview Mingo, as required by Rule 9.04(I).  So Mingo continued with his

testimony.

¶81. After the State failed to disclose the substance of Mingo’s expected testimony, the

trial judge failed to do what the rule says it “shall” (no discretion) do.  The majority readily

agrees that the trial judge committed error.  But, according to the majority, when looking at

“the entirety of the record, including the physical evidence, Monica’s testimony, and the fact

that Mingo was identified as a witness months before trial,” the error was harmless.  I

disagree.



E.g., Fulks v. State, 18 So. 3d 803 (Miss. 2009); Ross v. State, 954 So. 2d 96826

(Miss. 2007); Ramos v. State, 710 So. 2d 380 (1998); Snelson v. State, 704 So. 2d 452

(Miss. 1997); Harrison v. State, 635 So. 2d 894 (Miss. 1994); Frierson v. State, 606 So. 2d

604 (Miss. 1992); Darghty v. State, 530 So. 2d 27 (Miss. 1988).
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¶82. While the State complied with the part of the rule that required it to identify Mingo

as a witness, it did not comply with the part that required it to inform Ben of the substance

of the  witness’s statement and expected testimony.  Using the majority’s logic, it is

acceptable to violate our rules, so long as you don’t violate them all.

¶83. Mingo’s testimony was critical; it established motive.  The jury – upon hearing

Mingo’s testimony that Ben allegedly said:  “That stuff looks real good” – easily could have

interpreted the statement as Ben’s intention to have sex with Monica.  And Mingo’s alleged

statement that he told Ben, “whatever you’re thinking, stop it. She’s a young lady,” and

“comments like that shouldn’t be made from a professional level,” clearly conveyed to the

jury that Mingo was of the opinion that Ben intended to commit a rape. Ben was clearly

entitled to advance notice that Mingo had made these statements, and was expected to testify

to them at trial.  It is difficult to imagine statements more applicable to Rule 9.04(I).

¶84. The majority concedes that Ben’s alleged remarks to Mingo showed that Ben was

sexually attracted to Monica.  But, says the majority, no harm, no foul, because Ben’s

statements didn’t necessarily lead to sex, forcible or otherwise.  If a weaker justification has

ever been offered for overlooking the State’s violation of our rules, I have not heard it.

¶85. Up until today, this Court has reversed every case in which a trial judge failed to

follow Rule 9.04(I).   The majority’s failure to do so today is yet another step backward26
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from this Court’s duty to insure that both the State – and the accused – get a fair trial.  I am

disappointed that we do not enforce our rules evenhandedly.    I respectfully dissent.

KITCHENS, CHANDLER AND KING, JJ., JOIN THIS OPINION.
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