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IRVING, J., FOR THE COURT:
1. The George County Chancery Court denied Chase Powell’s request to have the
surname of Powell’s child changed to reflect Powell’s surname. Powell appeals, arguing that
the chancery court erred. We disagree. Therefore, we affirm the judgment of the chancery
court.

STATEMENT OF FACTS

92.  OnJanuary 29,2010, a baby daughter was born out of wedlock to Christina Crawley'

" The order denying change of name lists the appellee’s name as Nina, while the
judgment adjudicating child support and visitation lists her name as Christina.



and Powell, who at the time was just two months shy of his twentieth birthday. The nextday,
Powell signed two documents: an Acknowledgement’ of Paternity form and a Name of Child
Verification form. The paternity form lists the child’s full name as Carsyn Michelle
Crawley. In the paternity form is the following printed certification, which Powell signed
before a notary public:

I, Chase Dickson Powell[,] certify and acknowledge that I am the natural
father of the child whose name appears in item 1 of the birth certificate, and
that all information in items 7a-7d and 13-15 is correct. My rights and
responsibilities and right to rescind (cancel) paternity have been explained to
me. Itis also understood that I have the right to request a genetic test through
the Department of Human Services within sixty days.

93.  The verification form also lists the child’s full name as Carsyn Michelle Crawley.
Printed in the verification form is the following statement, which Powell signed:

By my signature[,] I verify and agree that the [c]hild’s name as it appears in
Item 1 of the birth certificate and Item 1 of [the verification form] is the name
to be given to the child by the mother and I, and the name is spelled in
accordance with our wishes.

Also printed in the verification form is the following statement:

The name given a child on the Certification of Live Birth establishes the legal
identity of that child, and as such attention to the spelling of the name must be
exercised. Traditionally, the [c]hild’s last name is the same as the [f]ather’s
last name as listed on the Certificate of Live Birth, or, in cases where the
mother is not married at any time from conception through birth and there is
no “Acknowledgment of Paternity,” the [c]hild’s name is the legal last name
of the mother at the time of birth. However, parents are not required to follow
tradition and may name the child any name of their choosing.

* In the form, the British spelling, rather than the American spelling of the word
acknowledgment is used.



To ensure accuracy of intent and spelling, any time a child is named in a
manner other than the traditional, the parent(s) are asked to verify that the
[c]hild’s name listed is the name intended for the child and is spelled in
accordance with the parent(s)[’] wishes.
(Emphasis added).
4. Nine months after executing the forms discussed above, Powell filed a complaint for
adjudication of paternity, child support, and visitation with Carsyn. Powell also sought to
change Carsyn’s surname from Crawley to Powell. He named Christina as the only
respondent.
95.  The matter was set for hearing, and on the morning of the hearing, the parties agreed
to paternity, child support, and visitation, leaving only the matter of the change of Carsyn’s
surname to be decided by the chancery court. Nothing was offered in support of the change
but, by agreement, argument of counsel. There was not even a proffer of what Powell would
have testified to if called as a witness.
ANALYSIS AND DISCUSSION OF THE ISSUE
96.  Mississippi Code Annotated section 41-57-23(1) (Supp. 2012) provides in pertinent
part:
Any petition, bill of complaint[,] or other proceeding filed in the chancery
court to: . . . (b) change the surname of a child . . . or (¢) make any changes or
additions to a birth certificate resulting from a legitimation, filiation . . . shall
be filed in the county of residence of the petitioner or filed in any chancery
court district of the state if the petitioner be a nonresident petitioner. In all
such proceedings, the State Board of Health shall be made a respondent
therein, and a certified copy of the petition, bill of complaint[,] or other
proceeding shall be forwarded to the State Board of Health.

(Emphasis added). When Powell filed his complaint, his child already had a birth certificate
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with her surname listed as Crawley. Therefore, in order to change the child’s surname from
Crawley to Powell, Powell was required to comply with the provisions of section 41-57-
23(1). He did not, inasmuch as he failed to make the State Board of Health a respondent.
7. Indenying Powell’s request to have his child’s surname changed to his, the chancery
court stated: “[B]y signing the ‘Name of Child Verification,” the plaintiff/natural father
waived his right to have the child’s surname changed to his surname. His signature on this
statement represents his agreement to allow the child’s surname to be the same as the
mother’s.” We need not decide whether the chancery court abused it discretion in refusing
to grant the requested relief because, as stated, Powell failed to make the State Board of
Health a respondent. Therefore, the chancery court could not have granted the relief even
if it had wanted to. See Tillman v. Tillman, 791 So. 2d 285, 289 (Y13) (Miss. Ct. App. 2001)
(stating that it is the standard practice to affirm the trial court’s decision when the right result
has been reached even if for the wrong reason).

98.  The dissent, relying on the provisions of Mississippi Code Annotated section 41-57-
23(2) (Supp. 2012), states that “changing a child’s surname to one other than the father’s
surname when a paternity form has been properly executed is a discretionary, exceptional
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circumstance, while inclusion of the father’s surname is compulsory.” Dissenting Op. at
(913). With all due respect, we must say that the dissent misapplies section 41-57-23(2).
Section 41-57-23(2) clearly states that when a father is already listed on a birth certificate,

as is the case here, any change to one’s surname must be made pursuant to section 41-57-



23(1). Section 41-57-23(2) is applicable when the parties are first deciding what their
child’s name should be. Thus, section 47-57-23(2) was applicable when Powell and
Christina first decided what to name their new baby. At that time, it was left to their
discretion to follow the traditional approach and have their child take the father’s surname
or to give the child some other surname. They chose the latter. Therefore, after the
expiration of sixty days* following Powell’s execution of the acknowledgment of paternity,
the name that they agreed to give to their child became final, because thereafter paternity
could be challenged only on the basis of fraud, duress, or material mistake of fact, with the
burden of proof upon the challenger. Miss. Code Ann. § 41-57-23(3)(b) (Supp. 2012). Any
change to the child’s surname would thereafter have to be made pursuant to the procedure
set forth in section 47-57-23(1).

99. THE JUDGMENT OF THE GEORGE COUNTY CHANCERY COURT IS
AFFIRMED. ALL COSTS OF THIS APPEAL ARE ASSESSED TO THE

APPELLANT.

GRIFFIS, P.J., CARLTON, MAXWELL AND FAIR, JJ., CONCUR. ISHEE,
J., DISSENTS WITH SEPARATE WRITTEN OPINION, JOINED BY LEE, C.J.;

’ This section states in pertinent part:

If a child is born to a mother who was not married at the time of conception or
birth, or at any time between conception and birth, and the natural father
acknowledges paternity, the name of the father shall be added to the birth
certificate if a notarized affidavit by both parents acknowledging paternity is
received on the form prescribed or as provided in [Mississippi Code
Annotated] [s]ection 93-9-9. The surname of the child shall be that of the
father except that an affidavit filed at birth by both listed mother and father
may alter this rule. In the event . . . a father is already listed on the birth
certificate, action must be taken under [s]ection 41-57-23(1) to add or change
the name of the father. (Emphasis added).

* The time allowed for rescission of an acknowledgment of paternity was enlarged
from sixty days to one year by a 2012 amendment.
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BARNES AND ROBERTS, JJ.,JOIN IN PART. JAMES, J.,NOT PARTICIPATING.
ISHEE, J., DISSENTING:
910. Withrespectto the majority’s opinion,  must dissent. To reiterate, the chancery court
denied Powell’s request to change Carsyn’s surname on the basis that Powell “waived his
right to have the child’s surname changed to his surname” based on his signature on the
name-verification form. The name-verification form states, with emphasis added:
The name given a child on the Certification of Live Birth establishes the legal
identity of that child, and as such[,] attention to the spelling of the name must
be exercised. Traditionally, the [clhild’s last name is the same as the
[flather’s last name as listed on the Certificate of Live Birth, or, in cases
where the mother is not married at any time from conception through birth
and there is no “Acknowledgment of Paternity[,]” . .. the [c)hild’s last name
is the legal last name of the mother at the time of the birth. However, parents
are not required to follow tradition and may name the child any name of their
choosing.
The name-verification form then lists the child’s name with Crawley as the surname instead
of Powell.
911. The paternity form lists Powell as Carsyn’s father and states:
Rights and Responsibilities:
Execution of this acknowledgment of paternity shall result in the same legal
effect as if the father and mother had been married at the time of the birth of
this child. . . . Once the sixty (60) day time frame expires, execution of this
acknowledgment of paternity shall result in the same legal effect as if the
father and mother had been married at the time of the birth of this child.
q12. Indetermining that Powell waived his right to have Carsyn’s surname changed to his
own surname, the chancery court cited Rice v. Merkich, 34 So. 3d 555 (Miss. 2010), as

support for its decision. Rice involved a child born to an unwed mother who failed to inform

the father of the child’s birth. /d. at 558 (10). Accordingly, the child’s father was not given



an opportunity to sign a paternity form. /d. The supreme court referenced Mississippi Code
Annotated section 41-57-23(2) (Rev. 2012) of the Vital Statistics Chapter, which provides:

If a child is born to a mother who was not married at the time of conception or

birth, or at any time between conception and birth, and the natural father

acknowledges paternity, the name of the father shall be added to the birth

certificate if a notarized affidavit by both parents acknowledging paternity is

received on the form prescribed or as provided in [Mississippi Code

Annotated] [s]ection 93-9-9 [(Supp. 2012)]. The surname of the child shall be

that of the father except that an affidavit filed at birth by both listed mother

and father may alter this rule.
(Emphasis added). Ultimately, the supreme court determined that because the mother failed
to prove by a preponderance of the evidence that it was in the child’s best interest that the
child’s surname not be that of the father, the child should bear the father’s surname. See
Rice, 34 So. 3d at 559 (Y16). In doing so, the supreme court noted that, in addition to
conforming with applicable statutes on the topic, the decision also adhered to the Rules
Governing the Registration and Certification of Vital Events by the Mississippi State
Department of Health. Id. at 558-59 (11-12).
913. The statute cited by the supreme court in Rice is mandatory in nature, ordering that
a child shall bear the surname of his or her father in the event a paternity form is completed.
Miss. Code Ann. § 41-57-23(2). While the statute notes the rule may be altered by an
affidavit signed by both parents indicating otherwise, the statute does not mandate that the
rule must be altered in such an event. /d. Accordingly, changing a child’s surname to one
other than the father’s surname when a paternity form has been properly executed is a
discretionary, exceptional circumstance, while inclusion of the father’s surname otherwise

1s compulsory.

q14. I fail to see how, under the present conditions, Powell effectively “waived” his right



to have Carsyn’s surname as that of his own. Nowhere in any of the forms, statutes, or
applicable rules does it state that execution of a name-verification form waives the father’s
right to have the child’s surname as that of his own if he and the mother have executed a
paternity form. In contrast, the statutes appear to compel inclusion of the father’s surname
to the child as an inherent right given to the father and merely allows another surname based
on the parties’ intent. It would be contrary to the purpose of the statute to infer that the right
of a father to have his child bear his surname may be waived unintentionally after the father
has acknowledged paternity and disputed the child’s maternal surname.

q15. [ItisobviousthatPowell did notunderstand the consequences of his signing the name-
verification form at the hospital and did not intend for his child to bear Crawley’s surname
instead of his. Powell was a minor at the time of the execution of these documents and was
unaccompanied by a parent, guardian, or counsel when he signed the documents. We afford
broad protections to persons under the age of twenty-one. We deem them without the
maturity or experience level necessary to participate in such activities as consuming alcohol,
entering into a gambling institution, and purchasing real property. Hence, I cannot deem it
just to allow a minor to waive parental rights without the assistance of counsel.

q16. Additionally, it was Powell, not Crawley, who initiated the present suit to determine
custody and child support. Powell clearly shows a desire to be a part of Carsyn’s life and a
desire for her to bear his surname. Furthermore, since Powell filed this action only eight
months after the child’s birth, Carsyn should suffer no adverse consequences as a result of
the change. She is not of school age and likely does not yet know her surname. Likewise,

Crawley has failed to show by a preponderance of the evidence that it is not in the best



interest of Carsyn to bear her father’s surname. I find that the chancery court committed
manifest error in denying Powell the right to have his child bear his surname. As such, |
would reverse and render the judgment of the chancery court.

LEE,C.J.,JOINS THIS OPINION. BARNES AND ROBERTS, JJ.,JOIN THIS
OPINION IN PART.
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