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JAMES, J., FOR THE COURT:

1.  Keith Curry appeals the Coahoma County Chancery Court’s order modifying child

support. He raises three issues on appeal: (1) whether the chancery court lacked personal

jurisdiction to enter an order modifying child support; (2) whether the chancery court erred

in modifying child support where neither party requested such modification; and (3) whether

the modification of child support was supported by substantial evidence. Upon review, we

are compelled to reverse the order modifying child support and remand the case to the

chancery court for further proceedings consistent with this opinion.

FACTS AND PROCEDURAL HISTORY



2.  Keith and Sharlene Frazier were never married, but they had one female child together
out of wedlock, who was born June 3, 1999. On May 19, 2000, the parties entered into a
stipulated agreement on the issues of child support, visitation, and paternity. On May 26,
2000, the chancery court entered an order establishing paternity, child support, and visitation.
The chancery court ordered Keith to pay Sharlene $154.79 per month,' beginning April 5,
2000, and continuing until the emancipation of the minor child.

3. On October 25, 2011, Keith filed a complaint for a name change and other relief.
Keith did not request a modification of his child-support obligation. A Rule 4 summons was
issued to Sharlene, and she was served with process on October 27, 2011. No Rule 81
summons was ever issued. On November 22, 2011, Sharlene filed an answer to the
complaint for a name change and other relief, and she requested a “revaluation of [the]
current child[-]support order of $155.00[,] being that it has [been] 12 years.”

4. On December 7, 2011, a notice of hearing was entered, setting a hearing on Keith’s
complaint for a name change and other relief for January 6, 2012, at 9:30 a.m. A statement
from the court reporter noted that this was an ex parte day for the court, and she had no
record of a hearing.

q5. On January 27, 2012, the chancery court entered an order, which stated that both

parties were present, and the court had heard “testimony and argument.” The order further

' This was the amount the parties agreed upon in the stipulated agreement, and it was
based on Keith’s adjusted gross income of $2,110.78. Keith was also paying child support
for two other minor children.



stated that Keith shall “provide wage information to the [c]ourt within 45 days so that his
child support payments can be adjusted accordingly.”
q6. On February 24, 2012, the chancery court entered an order modifying child support
as follows:
THIS CAUSE came before the [c]ourt on the [c]ourt’s previous [o]rder dated
January 27, 2012[,] requiring [Keith] to provide to the [c]ourt his financial
information so that the [c]ourt can reevaluate child support[,] and being fully

advised in the premises[,] the [c]ourt finds and orders as follows:

1. This [c]ourt has jurisdiction over the parties herein and the subject matter
hereof.

2. The [c]ourt has reviewed the financial information[*] of [Keith,] and based

on the financial information, orders that he pay child support in the amount of

$350.00 each month beginning April 1,2012[,] and continuing thereafter until

the child reaches the age of majority or otherwise becomes emancipated.
In response to the dissenting opinion, we note that Keith is only appealing the modification
of child support. Itappears that Keith and Sharlene were present in court on January 6,2012,
for the name-change issue, but there is no record of a hearing. Keith was represented by a
different attorney, and his attorney prepared the order dated January 27, 2012. After the
chancery court gave forty-five days for Keith to supply additional information,

approximately forty-nine days later, the chancery court entered an order modifying child

support. The chancery court’s order of February 24,2012, only refers to the order of January

* There is no financial information contained in the record other than Keith’s military-
benefits statements, which were attached to Keith’s complaint for a name change and other
relief. It is unclear what financial information the chancery court considered in modifying
Keith’s child-support obligation.



27, 2012, which relates back to January 6, 2012, when the parties appeared in court. The
order does not state that the case was set for a hearing on the modification-of-child-support
issue. Since the case was not continued to a date and time certain, a Rule 81 summons needed
to be issued identifying a date and time certain for a hearing on the modification after the
financial information was submitted.
97.  On March 26, 2012, Keith filed his notice of appeal.’

DISCUSSION
q8. “This Court’s scope of review in domestic-relations matters is strictly limited.”
Pritchard v. Pritchard, 99 So.3d 1174, 1177 (§18) (Miss. Ct. App. 2012) (quoting Brawdy
v. Howell, 841 So.2d 1175, 1178 (48) (Miss. Ct. App. 2003)). A “chancellor’s findings will
not be disturbed when supported by substantial evidence unless the chancellor abused his
discretion, was manifestly wrong or clearly erroneous, or applied an erroneous legal
standard.” Id.

L. Whether the chancery court lacked personal jurisdiction to enter
an order modifying child support.

99.  Keitharguesthatthe chancery court lacked personal jurisdiction over him. Keith filed
a complaint for a name change and other relief in the Coahoma County Chancery Court.
Sharlene filed an answer to the complaint, which included a counterclaim to modify child

support in the same court. The name change granted by the chancery court is not an issue on

> We note that Sharlene never filed an appellee’s brief. Therefore, we are limited to
Keith’s appellant’s brief and the record. We address the lack of an appellee’s brief under
Issue III of this opinion.



appeal.

910. A notice of hearing was sent to Sharlene on the name-change petition only. It appears

that the parties appeared in court for the name-change issue. In its order regarding the name

change, the chancery court ordered Keith to provide wage information within forty-five days

from the child-support-modification order.
q11. There is no record of what happened in the name-change proceeding. Keith alleges
that jurisdiction over the modification issue was lost because the case was not continued to
a day certain. The record shows that Keith issued a Rule 4 (thirty-day) summons to Sharlene.
M.R.C.P. 4. However, a Rule 4 summons is insufficient to notify a party of a Rule 81(d)(2)
petition. See Powell v. Powell, 644 So.2d 269, 274 (Miss. 1994); see also Caples v. Caples,
686 So.2d 1071, 1074 (Miss. 1996). At the hearing of January 6, 2012 on the name-change
issue, Curry did not raise any objection to the defective process, and this issue is not on
appeal. All parties were present and waived all objections to defective process by their
appearance. The hearing of January 6, 2012, was, by statute, a Rule 81 hearing. Rule
81(d)(1) lists name change and child support actions as Rule 81 proceedings. Rule 81(d)(5)
mandates that “[i]f such action or matter is not heard on the day set for hearing, it may by
order signed on that day be continued to a later day for hearing without additional summons
on the defendant or respondent.” (Emphasis added). No order was signed on the day of
January 6, 2012 continuing the hearing to a date and time certain. Therefore, the court lost
its jurisdiction over the parties. A Rule 81 summons needed to be issued for the modification
issue. No Rule 81 summons was ever issued for the modification-of-child-support issue.
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Without the issuance of a proper Rule 81 summons, the court had no jurisdiction to hear the
case. Accordingly, we find reversible error due to insufficient process.

q{12. Hearings on petitions for aname change and petitions for modification of child support
are governed by Rule 81 of the Mississippi Rules of Civil Procedure. M.R.C.P. 81(d)(1)-(2).
Rule 81(d)(3) states that “[c]Jomplaints and petitions filed in the actions and matters
enumerated in subparagraphs (1) and (2) above shall not be taken as confessed.” A statement
from the court reporter, Delores Weaver, shows that no hearing was held on the modification
action. Since a hearing is required under Rule 81(d)(3) to modify child support, this is
reversible error.

II1. Whether the chancery courterred in modifying child support where
neither party requested such modification.

q13. Keith argues that the chancery court erred in modifying his child-support obligation
because neither party requested such relief. However, we find that Keith’s assertion is
factually untrue. On November 22, 2011, Sharlene filed an answer to the complaint for a
name change and other relief, and she requested a “revaluation of [the] current child[-]support
order of $155.00[,] being that it has [been] 12 years.” We find no merit to this issue.

III.  Whether the modification of child support was supported by
substantial evidence.

q14. “In child[-]support[-]modification proceedings[,] the [c]hancellor is accorded
substantial discretion and is charged to consider all relevant facts and equities to the end that
a decree serving the best interest of the child may be fashioned.” Moulds v. Bradley, 791 So.
2d 220, 226 (§14) (Miss. 2001). We review a chancellor’s modification of child support
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under an abuse-of-discretion standard of review. /d.

q15. In Mississippi, an award of child support is governed by Mississippi Code Annotated
section 43-19-101 (Supp. 2012). The guidelines establish that there is a rebuttable
presumption that an award of child support should be fourteen percent of the noncustodial
parent’s adjusted gross income where one child is due support. Id. A chancery court may
deviate from the statutory guidelines if it makes “an on-the-record finding that it would be
unjust or inappropriate to apply the guidelines in the instant case.” Garcia v. Garcia, 97 So.
3d 109,112 (412) (Miss. Ct. App. 2012) (quoting Chesney v. Chesney, 910 So.2d 1057, 1061
(97) (Miss. 2005)). A chancellor may modify child support if there has been “a substantial
or material change in the circumstances of one or more of the interested parties: the father,
the mother, and the child or children, arising subsequent to the entry of the decree to be
modified.” Id. (quoting Edmonds v. Edmonds, 935 So. 2d 980, 987 (Y19) (Miss. 2006)).
16. We note that no appellee’s brief was filed in this case. “Generally, an appellee’s
failure to file a brief with the appellate court ‘is tantamount to confession of error and will be
accepted as such unless the reviewing court can say with confidence, after considering the
record and the brief of the appealing party, that there was no error.”” In re Estate of Dabney,
69 So.3d 71, 73 (Y4) (Miss. Ct. App. 2011) (quoting Taylor v. Kennedy, 914 So. 2d 1260,
1261-62 (92) (Miss. Ct. App. 2005)). “In order to merit reversal, the appellant’s argument
should at least create enough doubt in the judiciousness of the trial court’s judgment that this
Court cannot say with confidence that the case should be affirmed.” Id.

q17. In the case before us, we have no way of knowing whether the chancellor abused her
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discretion in modifying child support because there is no evidence in the record on appeal of
what “financial information” she considered. In fact, we do not even know what Keith’s
income was or whether he was even employed because nothing regarding financial
information was admitted into evidence or made part of the record on appeal. Keith asserts
that no hearing was ever held, and there is no transcript of a hearing in the record before this
Court.* Keith also asserts that no financial information was admitted into evidence or made
part of the record. Various circumstances justifying modification include showing a material
change in circumstances of the father, mother, or children, which have arisen subsequent to
the original decree. McFEachern v. McEachern, 605 So. 2d 809, 813 (Miss. 1992); Cox v.
Moulds, 490 So. 2d 866, 869 (Miss. 1986); see also Adams v. Adams, 467 So. 2d 211, 215
(Miss. 1985). The factors to be considered include:
1) increased needs of children due to advanced age and maturity; 2) increase in
expenses, 3) inflation; 4) relative financial condition and earning capacity of the
parties; 5) health and special medical needs of the child, both physical and
psychological; 6) health and special medical needs of the parents, both physical
and psychological; 7) necessary living expenses of the father; 8) estimated
amount of income taxes each party must pay; 9) free use of [a] residence,
furnishings, and [an] automobile; and 10) other facts and circumstances bearing

on the support as shown by the evidence.

Powell, 644 So. 2d at 275. Without any information to determine what the chancery court

* We note that Keith’s amended designation of the record included “[a]ll pleadings,
orders, judgments[,] and clerk[’]s papers in the court file[;] [t]ranscript of the January 6,
2012[] hearing, and any exhibits offered into evidence[;] and [t]ranscript of the hearing, and
any exhibits offered into evidence, which resulted in the February 24, 2012 judgment.”
According to Keith, he asked for these hearing transcripts to show that no hearings were ever
held.



considered in modifying Keith’s child-support obligation, this Court is unable to determine
whether there was an abuse of discretion. This is reversible error. Therefore, we are
compelled to reverse the chancellor’s order modifying child support and remand the case to
the chancery court.

918. THE JUDGMENT OF THE COAHOMA COUNTY CHANCERY COURT IS
REVERSED, AND THIS CASE IS REMANDED FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION. ALL COSTS OF THIS APPEAL ARE
ASSESSED TO THE APPELLEE.

LEE, C.J., GRIFFIS, P.J., ISHEE, ROBERTS, MAXWELL AND FAIR, JJ.,
CONCUR. IRVING, P.J., DISSENTS WITH SEPARATE WRITTEN OPINION,
JOINED BY BARNES AND CARLTON, JJ.

IRVING, P.J., DISSENTING:

919. Icannotagree thatthe chancery courtlacked jurisdiction to modify the twelve-year-old
child-support order. In my opinion, the Rule 4 summons was sufficient to empower the court
to hear all matters emanating out of the subject matter of the complaint attached to the Rule
4 summons, or any counterclaim that was filed in response to the complaint. Because the
issue of modification of child support was asserted in what can only be termed a counterclaim
in response to the complaint, the court possessed the requisite jurisdiction to address the
modification at the time it considered the subject matter of the complaint. Moreover, even if
a Rule 81(d) summons was required to be issued, I find the court’s failure to issue it was
effectively waived as a result of Keith’s participation in the modification proceeding without

objection, which I discuss later. Therefore, I respectfully dissent. I would affirm the

judgment of the chancery court.



920. I agree with the majority that a Rule 81(d) summons is necessary to confer personal
jurisdiction upon a respondent in a child-support-modification matter when the modification
is initiated by complaint or petition. Powell says as much. Powell v. Powell, 644 So.2d 269,
274 (Miss. 1994). However, we have a set of facts that are quite different from the facts in
those cases that address or lay down the bright-line rule that a Rule 81(d) summons is
indispensable to the lawful adjudication of child-support- modification matters. Our facts
differ from those in Powell in a material way. Here, there is no separate complaint or petition
for a modification. The Rule 4 summons was not issued at the behest of the proponent of the
modification, nor was the notice of hearing that followed the summons. However, the notice
provided a specific time and place for the hearing of the complaint, and by virtue of the
provisions of Rule 13(c) of Mississippi Rules of Civil Procedure, any counterclaims arising
out of the complaint. Since Sharlene had requested, in her answer to Keith’s complaint, a
reconsideration of the existing child-support amount, Keith was aware that the matter of the
child-support modification would be considered at the noticed hearing, as he had not pleaded
or suggested in any manner that the court lacked jurisdiction or that the issue of child-support
modification had been improperly pleaded and should not, or could not legally, be considered
by the court at that time. Even if he had, it is doubtful that that would have been a tenable
position, as Rule 13(c) permits a counterclaim that seeks relief “different in kind from that
sought in the pleading of the opposing party.” Sharlene proceeded pro se in the trial court.
Our supreme court has instructed that, in the case of pro se litigants, the courts “credit not so
well pleaded allegations so that . . . meritorious [claims] may not be lost because inartfully
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drafted.” Ivy v. Merchant, 666 So. 2d 445, 449 (Miss. 1995). While Sharlene did not file a
motion for modification of child support, it is clear that she was seeking such modification
and made her request in the form of a counterclaim to Keith’s complaint.
921. Assuming a Rule 81 summons was required, I would find that Keith waived the
requirement when he participated in the hearing where the modification was addressed. See
Isomv. Jernigan, 840 So.2d 104, 106-07 (197-9) (Miss. 2003) (holding that the appellant who
had not been served with a Rule 81 summons waived the requirement when her attorney
appeared on her behalf and failed to raise the issue of jurisdiction while proceeding with the
hearing and introducing evidence on the appellant’s behalf). I am mindful of the fact that we
have no record of the hearing held on January 6 in which I find that Keith participated.
However, it is clear that a hearing was held and testimony adduced, as the chancellor stated
the following in her order:

This cause came before the Court on the Complaint for Name Change and

Other Relief filed herein by Keith Curry and an Answer to Complaint for

Name Change and Other Relief filed here by Sharlene Frazier[,] and the

parties both being in Court and Keith Curry being represented by counsel and

Sharlene Frazier not being represented by counsel but advising the Court that

she would represent herself[,] and the Court hearing testimony and
argument[,] . . . finds as follows:

% ok ok ok

Further, the Court [o]rders that Keith Curry provide wage information to the
Court within 45 days so that his child support payments can be adjusted
accordingly.’

> I note that Keith provided the data without objection.
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q22. That a transcript of the hearing was not made does not, in my judgment, require a
finding that a hearing was not held or that insufficient evidence was adduced at the hearing
to support the chancellor’s implicit determination that a material change in circumstances had
occurred, justifying an adjustment in the amount of child support that Keith should pay. In
my opinion, the majority erroneously relies on a letter from the chancellor’s court reporter
—stating that no official record was made by her on January 6, 2012, as that date “was an ex
parte day for our courts”—to find that no hearing was held on January 6. The letter does not
say that a hearing was not held on January 6 or that testimony is never given during hearings
that may be held on days set aside for ex parte matters. And more specifically, the letter does
not purport to state what did or did not occur on January 6 between the chancellor and others.
923. To the extent that the majority finds or implies that a hearing was required to be held
on February 24, 2012, the date of the order requiring Keith to pay an increased amount of
child support, suffice it to say that if that were the case, every order would have to be entered
on the date of the hearing. Otherwise, a new hearing would always have to be held just so a
court could perform a ministerial act of entering an order covering matters that it had already
decided. Clearly, at the conclusion of the hearing on January 6, the chancellor had decided
that the twelve-year-old child-support order should be modified based on the evidence
adduced at that hearing. The only remaining question was in what amount, and Keith was
asked to submit his financial information, so the chancellor could calculate the amount
consistent with the statutory guidelines. That is all that occurred on February 24.

924. Finally, the majority states: “Without any information to determine what the chancery
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court considered in modifying Keith’s child-support obligation, this Court is unable to
determine whether there was an abuse of discretion. This is reversible error.” Maj. Op. at
(17). With respect, I disagree. First, it should be noted that Keith was represented by
counsel. It was incumbent upon counsel to make sure a record was made of any proceeding
out of which could come a judgment that he may want to appeal. Second, our jurisprudence
is clear that it is incumbent upon the appellant to supply the appellate court with a record that
supports his issues on appeal. See Cosentino v. Cosentino, 986 So.2d 1065, 1067 (Y7) (Miss.
Ct. App. 2008). Keith has failed to do so and should not benefit from his own failures.

925. Forthereasons presented, I dissent. I would affirm the judgment of the chancery court.

BARNES AND CARLTON, JJ., JOIN THIS OPINION.

13



	Page 1
	DISPCASENUM
	VSTYLE1
	VSTYLE2
	TCDATE
	TCJUDGE
	TCOURT
	APLNT
	APLE
	NATURE
	LCDISP
	DISP
	CONSOL
	PANEL
	AUTHOR

	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13

