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GRAVES, JUSTICE, FOR THE COURT:

M.  Chridine and Milton Perez filed an goplication requesting agpedid exception to azoning ordinance
for property they owned in Hancock County.  Spedificdly, they wanted to put a mobile home on ther
property inan R-1 zoned area. They bought the property in July of 1996, and it was zoned R-1 in January
of 1997. A public hearing was hddd on November 6, 1997, on thair request. The planning and zoning
commissongranted the request for oecid exception and issued acartificate of compliance authorizing the
Perezesto immediatdy proocead with placing the mobile home on the property. Subsequently, the Perezes

were natified that members of the neghboring Garden 1de Community Assodaion (Assoddion)



requested that the board of supervisors reconsder the exception. The property in question is nat in the
Garden Ide subdivison.
2. The board of supervisors declined to review the matter because of an eror in some of the
documentation regarding the description of the property. The board remanded the matter back to the
planning and zoning commission and required the Perezes to file a new gpplication. The planning and
zoning commission schedul ed asscond public hearing on February 5, 1998, and again gpproved the gpedid
exception. The Assodiation requested thet the board of supervisors review the commisson's gpproval.
The board conducted a full hearing, dlowing dl parties the opportunity to be heard, and affirmed the
decison of the planning and zoning commission.
18.  Therediter, the Assodidion filed abill of exceptions gppeding the matter to the Hancock County
Circuit Court. The drcuit court overruled the board of supervisors and the zoning commisson and
reversed the gpecid exception.  Subsequently, the Perezes perfected this gpped.
DISCUSSION

Whether theactsand actionsof theHancock County Planningand Zoning

Commission and the Hancock County Board of Supervisors were

arbitraryand capriciousin allowing a special exception for appellantsto

place a mobile home on property zoned R-17?
4.  Generdly, mobile homes are not permitted on property zoned R-1. However, there are
procedures whereby such is dlowed. Section 905 of the Hancock County Zoning Ordinance governs
gpecid exceptions and datesin part:

905.01 On goplication made therefor, the Flanning Commisson shdll have the authority

to hear and determine whether specid exception should be madeto the provisonsof this

Ordinance. Recommendation for apedd excgption shdl not be mede unless and until:

905.01-01: The Aanning Commisson shdl schedule a public heering to be hdd within

sxty (60) daysof the gpplicationfiling date. Public natice of the hearing shall be published
in a newspaper of generd drculation not less than fifteen (15) days before the hearing.



1.
board or commisson was abitrary or cgpricious and whether it was supported by subgtantia evidence.
See Broadacres, Inc. v. City of Hattiesburg, 489 So.2d 501, 503 (Miss. 1986). See also
Carpenter v. City of Petal, 699 S0.2d 928, 932 (Miss. 1997); Sanderson v. City of Hattiesburg,
249 Miss. 656, 163 So.2d 739 (1964). This Court hasdso hdd that the circuit court acts asan gppdlate

court in reviewing zoning cases and not asthetrier of fact. See Board of Aldermen v. Conerly, 509

Noticeof the public hearing, gating the time, place, request and property description, shal
bemaled or hand ddivaad
to dl adjacent property owners.

905.01-02: The Fanning Commisson detemines

905.01-02.01: thet a literd interpretation of the provisons of this ordinance would
Oeprive thegpplicant of rightscommonly enjoyed by other resdentsof thedigrict inwhich
the property is located, and that literd interpretation of this ordinance would work an
unnecessary hardship upon the gpplicarnt;

905.01-02.02: that the requested exceptionwill bein harmony with the purposeand the
intent of this ordinance and will nat be injurious to  the neighborhood or the generd
wdfare and

905.01-03: thet the gpedd drcumdtances are not the result of actions of the gpplicant;
ad

905.01-04: thet the existence of anon-conforming use of the neighboring land, buildings
or dructuresin the same didrict or of apermitted or non-conforming usein other digtricts
shdl not conditute areason for the required exception.

This Court haslong hed thet the sandard of review in zoning cases is whether the action of the

S0.2d 877, 885 (Miss. 1987).

Thus, zoning decisonswill not be st asdeunlessdearly shownto bearbitrary, cgpricious,
discriminatary, illegd or without subdtantid evidentiary bads There is a presumption of
vdidity of a governing body's enactment or amendment of a zoning ordinance and the
burden of proof ison the party asserting itsinvdidity. Where the point a issue is “fairly
Oebatable” wewill nat digturb the zoning authority's action.

Carpenter, 699 S0.2d at 932 (citations omitted).

T6.

manner. The Perezes do not have the burden of proving thet the decisonwasnot arbitrary or capricious.

Also, the Assodiation had the burden of proving thet the board acted in an arbitrary or cgpricious



See Conerly, 509 So.2d. a 885. See also Barnesv. DeSoto County Bd. of Supervisors, 553
$0.2d 508, 510-11 (Miss 1989). ThisCourt addressed asmilar Stuationin Bar nes, wherealandowner
gppeded the board of supervisors decisonto grant aconditiond useparmit for agrave plant. Thedrcuit
court upheld the decison, and this Court affirmed, holding that substantia evidence supported the board's
decison:

Whatever may be the persond opinion of the judges of an goped court on zoning, the
court cannat subdtitute its own judgment as to the wisdom or soundness of the
munidpdity'sattion. Moore v. Madison County Bd. of_Supervisors, 227 So.2d
862 (Miss. 1969). The scope of areviewing court is limited. Theorder of thegoverning
body of amunidpdity may not besst aadeif itsvdidity isfairly debatable, and such order
may not be sat adde by a reviewing court unless it is dearly shown to be ahitrary,

cgpricious, discriminatory or isillegd or without subdtantia evidentid bass Sander son

v. City of Hattiesburg, 249 Miss. 656, 163 So0.2d 739 (1964).

Currie, 243 So.2d 48, 51-52.

However, those cases are disinguished from the case a bar, Snce here we are not
confronted with the rezoning question, but with a conditiond use permit. Conditiona use
permits are adjudicative in nature while zoning ordinances are legidative acts. (Citations
omitted). In the case sub judice, the burden is upon the gpplicants to prove by a
preponderance of the evidence that they have met the dementsfactors essentid to
obtaining the conditiond use parmit. If the Board's decision is founded upon subgtantid

evidence, then it is binding upon an gopdlate court, i .e., the Circuit Court and thisCourt.

This is the same gandard of review which gpplies in gppeds from decisons of other
adminigrative agencies and boards

Id. a510-11. ThisCourt went onto find that the board of supervisorsacted properly in Barnes despite
its falure to make spedfic findings of fact on the 9x dements to be congdered in the granting of a
conditiond use pamit as outlined in the DeSoto County Zoning Ordinance

[W]e are of the opinion that granting the conditiond use permit and imposing conditions

upon the granting of that permit, is tantamount to afinding of fact by the DeSoto County

Board of Supervisors that the x questions were answered and found in favor of the

goplicants.

Id. a 511.



7.  TheMissssppi Court of Appeds haslikewisefollowed the long-settled sandards established by
this Court.

Furthermore, the party chdlenging the governing body bearsthe burden of proaof showing
that the decison rendered is "arbitrary, capricious, discrimingtory, or beyond the legd
authority of thedty board, or unsupported by subgtantid evidence™ Under our previoudy
dated gandard of review, we are prevented from substituting our judgment in place of the
board'swisdom and soundnessused in reeching their decison. Inreviewing their decison,
we tregt the Board as untethered and freewhen using "thair own common knowledge and
familiarity” in the digouted matter, in addition to the testimony and debate provided & the
heeting. However, the Board's decison mugt have been made in light of a "farly
debatable" issue. We arewithout authority to supplant the municipdity'slegidative action
if the dediSon was mede in thislight.

Mayor & Bd. of Aldermen v. Hudson, 774 So.2d 448, 451 (Miss. Ct. App. 2000) (citations
omitted).

8.  Inthecasesubjudice, the zoning board specificaly addressed each of the dementsset outinthe
ordinance. The minutes of the planning commission reflect the fallowing findings

1. Noatice of the public hearing was published in the Sea Coast Echo on February 1,
1998, as per proof of publication gopended hereto. And that acopy of said Naticewas
aso malled to dl adjacent property owners.

2. The property in question measures 100 by 100" and islocated in the SE corner of the
intersection of Chgpman Road and Ann Stredt, and liesinan R-1 Zone.

3. A number of comments were recaived from the public, both for and agand the
goplication. Inaddition, Mr. & Mrs. Perez presented various photographsand mapsaong
with aletter from Mr. Tedesco, dl of which were made apart of the record of the public
hearing.

4. That comments were recaived a the public hearing expressng concerns related to
sdety, ingppropriateness, disturbance of the peace and quigt of the areq, insufficient
commedd areg, and that any action should be delayed until gpped's of adjacent pecid
exception grants are decided.

5. That aliterd interpretation of the provisonsof the Zoning Ordinance would deprivethe
goplicant of rights commonly enjoyed by other resdents of the didrict in which the
property islocated, and thet literd interpretation of the Zoning Ordinance would work an
unnecessary hardship upon the gpplicant.

6. That the requested specid exceptionwill be in harmony with the purpose and intent of
the Zoning Ordinance and will not beinjuriousto the neighborhood or the generd wd fare
7. That the spedid drcumgtances are not the result of actions of the gpplicant.



19.
thet theaction of ether the board or the commissonwassuch. Infact, thedircuit court questioned whether
thet dandard was even gpplicable. The following exchange took place during the hearing when Miched

D. Haas, counsd for the Perezes, assarted that neither the commission nor the board acted in an arbitrary

8. Tha the exigence of a non~conforming use of the neighboring land, buildings or
gructures in the same didrict or of a pemitted or non-conforming use in other didricts
does not condtitute a reason for the required specid exception

Thedrcuit court did not address the arbitrary and cgpricious Sandard and never mede a finding

O Capricious manner:

In addition, the Association does not even address the issue of whether the board's action was arbitrary
or capricious other than gaing "However, the granting of spedid exception must necessaxily be arbitrary

and cgpridousif it doesnot follow dl four of the ariteriaset forth in the Hancock County Zoning Ordinance:

The Court: Isthat the sandard to be gpplied, though, when therés an absolute violation
of the code?

Mr. Haas: I'm sorry, Judge?

The Court: Arbitrary and cgpriciousisto be determined whether they act arbitrarily and
cgpricious under the circumgtances but not where theres an act thet is contrary to the
zoning ordinances themsdves isit?

Mr. Haas: Your Honaor, thisis not an act that's contrary to the zoning ordinance. The
zoning ordinance has been complied with. My dients filed an gpplication for a spedd
exception. They were goproved. They were given a permit, a cartificate of compliance,
and everything. They have done everything that they had to comply with our zoning
ordinance. Our zoning ordinance envisons and provides for gpedid exceptions to the
ordinance under Section 203.65 and dso under Section 905, specid exceptions. So this
isadgtuation where my dientsare nat violating anything. They didn't pull it in in the deed
of night and just pull it inthereand doit. They gpplied for the process and complied with
everything. And they've been gpproved by everyone up until we reached the courthouse
gepswith Your Honor. So they're not in violation of anything thet I'm aware of, Judge.

905.01-01 through 905.1-04 conclusve” Yet it gives no authority to support that argument.

910.  The ruling of the drcuit court hinges totally on non-conforming uses and conserving the vaue of

buildingsin the county. The court agreed with the Garden 1de Assodidion that the surrounding maobile



homes differ because they were put in place prior to the effective date of the zoning ordinance. Whilethis
agument may technicdly be correct, the drcuit court improperly reied on only the portions of section
600.01 of the zoning ordinance that support its position. Section 600.01 on non-conforming uses daes

Itistheintent of this Ordinance to permit these non-conformitiesto continue until they are
removed (except as otherwise herein provided), but not to encourage their survivd. Such
nonconformities are dedared by this Ordinance to be incompetible with the permitted
gructuresand usesof land and Sructuresin digrictsinvolved. Itisfurther theintent of this
Ordinancethat such non-conformities shdl nat be enlarged upon, expanded, or extended,
except asprovided for herein, nor to be used asgroundsfor adding other sructures
or usss prohibited dsawhere in the didrict.

(Emphessadded). Thedircuit court did not addresstheemphasized language. Infact, thereareprovisons
inthe ordinancethet dlow for exceptions. The Perezes properly followed the procedures outlined inthese
provisons Mog sgnificantly, the planning commisson oedificaly set out that the existence of ather non-
conforming uses waas hot areason for the gpprova. Also, section 600.01 does not sate thet nearby non-
conforming uses will be used as grounds to prevent exceptions for Smilar non-conforming uses

11. Addtiondly, goprova of the gpecid exception doesnot vidlae any intended purpose of the zoning
ordinance. Section 102 of the Ordinance sets out the following purposes

This Ordinance has been prepared in accordance with a Comprehensve Plan and is
enacted to promoate the generd wefare of the dtizens of Hancock County. Spedificdly,
this Ordinance is designed to:
102.01: Lessen congestion inthe dreets
102.02: Secure sdfety from fire, panic and other dangers
102.03: Provide adeguate light and air.
102.04: Prevent overcrowding of land and mixing of land uses
102.05: Fadilitate the providon of trangportation, public utilities and community fadilities
The regulaions contained herein have been made with reasonable consderation, anong
other things, to the character of the zoning didrict and it suitability for particular usesand
with the intention of consarving the vaues of buildings and encouraging use of land
throughout the county.

112.  Asprevioudy sated, the dircuit court placed emphas's on the lagt sentence regarding consarving

the vaues of buildings and encouraging use of land throughout the county. The court pointed out thet



resdentia lotsin aress without mobile homesare morevaluable. However, the Assodiaion did not submit
evidence proving that the Perezes mabile home would negatively affect the vdue of any property.
113.  Further, the dircuit court found that the Perezes were respongble for ther own finendd
predicament because they placed the mobile home on the property a their own peril and before the
exhaudion of dl gopeds The record indicates that the Perezes expended in excess of $53,000 in
purcheding and setting up the mobilehome. However, the dircuit court does not addressthet they received
acetificate of compliance or that the board goproved a meesure later addressing this very problem.
114. Theinvedigaion report doneby steinvestigator Nal Smith for the Hancodk County Flanning and
Zoning Commission recommended thet the exception be gpproved. Ingpector Smith concluded:

Thisisan R-1 areaadjacent to Garden | des Subdivison which containsresdentiad homes

This immediate area on Chgpmen is defacto R-2 in character notwithstanding the

resdentid neighborhood in dose proximity. It should befurther noted thet the residences

aenat inview of thisarea. 1t istherefore recommended that the gpplication be granted

and & some future date cond deration be given to honing the boundary of the R-1 zone.
The Perezes ds0 brought up the argument thet the areawas not properly rezoned. However, the circuit
court refused to hear said argument because it was not properly before the court.
115.  Although not raised on gpped, there is another argument that the Perezes homeis not subject to
the regtrictions outlined in the zoning ordinance because the restrictions goply only to mobile homes and
do not reference manufactured homes. Miss. Code Ann. 8 75-49-3 (a) & (b) (Rev. 2000) sats out thet
amanufactured home is a structure manufactured after June 14, 1976, and a mobile homeis a Sructure
manufactured before June 15, 1976. Accordingly, the homein question would properly be consdered a
manufactured home rather than amobile home. Arguably, no gpecia excegption was nesded.

CONCLUSON



716. This Court finds thet the dircuit court erred in reveraing the decisions of the board of supervisors
and the zoning commission. The Assodiation did not provethat the actions of theboard or the commisson
wereahbitrary or cgpricious. Additiondly, the circuit court failed to goply the gppropriaie Sandard. Inits
judgment and opinion, thet court said "However, this court'sreview is limited to the record presented to
it and that record shows thet the Perezes did not meet the criteria pdled out in the zoning ordinance to
dlow a pedid exception.” The circuit court reheard the matter and st asthe trier of fact, rather than
properly reviewing the action of the board as an gppellate court as required by the well-settled sandards
<&t out by this Court.

117.  The Perezes owned this property prior to the R-1 zoning. They hed the choices of asking for an
exception to the ordinance, building ahouse that would not be worth whet it would be worth dsewhere,
or trying to sl the land now surrounded by mobile homes but unable to have amohbile home Stuated on
it. They choseto ask for an exception, followed dl of the gppropriate procedures, some more than once,
and were granted an excgption. Bath the planning commission and the board of supervisors followed the
gopropriate procedures. The Perezes were given a catificate of compliance and expended a greet ded
of money seiting up ther househald. A public heering was held, and both sides had ample opportunity to
presant evidence and be heard. Both the planning commisson and the board found thet the Perezes met
the dementsrequired by the ordinance and should properly be granted an exception. Therewasnever any
evidencepresented or finding that the actionsof the commisson or theboard werearbitrary or capricious
Therefore, thejudgment of theHancock County Circuit Court isreversed, and the specid exceptionissued
by the planning and zoning commission and affirmed by the board of supervisorsis hereby reindated.

118. REVERSED AND RENDERED.



McRAE, PJ.,, CONCURS. EASLEY, J., DISSENTS WITHOUT SEPARATE
WRITTEN OPINION. CARLSON, J., SPECIALLY CONCURS WITH SEPARATE
WRITTEN OPINION JOINED BY PITTMAN, CJ., AND COBB, J. WALLER, J,,
DISSENTSWITH SEPARATEWRITTEN OPINION JOINED BY SMITH, PJ. DIAZ,J.,
NOT PARTICIPATING.

CARLSON, JUSTICE, SPECIALLY CONCURRING:

119.  While | join the mgority opinion, | write ssparatdy to disinguish the references used in the
mgority’s opinion.  The underlying issue is whether the Rlanning and Zoning Commisson of Hancock
County properly granted the specid exogption to the zoning ordinancein favor of the Perezes. Gardenlide
Community Assodiation gppedled the decision to the Circuit Court of Hancock County, which reversed
the Commisson’ sgrant of the gpecid exception. | write separatdly to diginguishtoday’ s case concerning
specid exoegptions (dso sometimes referred to as conditiond use permits or variances) and those cases
conoaming zoning or rezoning.

120. Iné&ther type of goped, the circuit court Sts as an gppdlate court and may only reverse the
commisson sdecison if that decisgon isarbitrary or cgpricious, not supported by subgtantia evidence or
invioaion of agautory or conditutiond right. Car penter v. City of Petal, 699 S0.2d 928, 932 (Miss.
1997); Barnesv. DeSoto County Bd. of Supervisors, 553 S0.2d 508, 510 (Miss. 1989). However,
asthis Court gated in Barnes, specid exceptions cases and rezoning cases are didinguishable Specid
exceptions cases “ are adjudicative in neture while zoning ordinences are legidaive acts” 1d. a 510. In
obtaining the gpecid exception, the burden is on the gpplicant of the change to show by a preponderance
of the evidence that the dementsffactors outlined in the ordinance have been met. 1 d. at 511. Once that

burden has been met a the adminigrative agency levd, the Board' s decison is binding on an gopdlae

10



court if the decison isfounded upon subgtantid evidence: Wilkinson County Bd. of Supervisorsv.
Quality Farms, Inc., 767 So.2d 1007, 1010 (Miss. 2000).
121. Ontheother hand, in the rezoning cases cited as authority by the mgority, the burden is on the
rezoning gpplicant to prove by dear and convinang evidencetha therewasamidakein thearigind zoning
or that the character of the neighborhood has sufficdently changed so as to judtify the rezoning and thet
public nead exidsfor the rezoning. Broadacres, Inc. v. City of Hattiesburg, 489 So.2d 501, 503
(Miss. 1986). On apped, however, the gopdlate court may reversethe Board' sdecison only if theaction
isarbitrary, capricious, or not supported by subdantial evidence. 1d. See also Northwest Builders,
Inc. v. Moore, 475 So.2d 153, 155-56 (Miss. 1985).
122. Intheindat case it is dear from the record thet the circuit court goplied the wrong sandard of
review and subtituted its judgment for thet of the Board. As gtated by the mgority, the commisson's
decison is supported by substantia evidence, is not arbitrary or capricious, and does not violate any
datutory or conditutiond right. The decison was “fairly debatable’ in thet it was decided by a3-2 vote.
See Barnes, 553 So.2d a 510. Having sad dl this, | agree with the mgority thet the judgment of the
Circuit Court of Hancock County should be reversad and rendered in accordance with the mgority’s
dedison.

PITTMAN, CJ.,AND COBB, J., JOIN THIS OPINION.

WALLER, JUSTICE, DISSENTING:
123.  Since the Hancock County Circuit Court was correct in revoking the specid exception, |
repectfully dissent.
24.  The mgority correctly quotes the sandard of review to be gpplied by a court when reviewing
zoning issues

11



This court has held thet "[t]he d assfication of property for zoning
purposes is a legiddive rather then a judidd meate." Thus, zoning
decisons will not be st asde unless dearly shown to be ahitrary,
cgpridous, discriminatory, illegal or without a subdtantid evidentiary
bass. Thereisapresumption of vaidity of agoverning body's enactment
or amendment of a zoning ordinance and the burden of proof is on the
party assarting itsinvdidity. Wherethepoint a issueis"fairly debetable”
we will not digurb the zoning authority's action.

InrePetition of Carpenter, 699 So. 2d 928, 932 (Miss. 1997) (emphasisadded & citationsomitted).
125. Here, the goedd exception granted by the planning and zoning commisson and afirmed by the
board of supervisorswasin contravention of the Hancock County Zoning Ordinances. The property on
whichthe Perezes placed their mobile homewas zoned R-1, which prohibitsthe new placement of mobile
homes. See Hancock County Zoning Ordinance § 404 to 411. In fact, Section 404.02, pertaining to
permitted uses, makes pedific reference to mobile homes, gating "however, a mobile home is dlowed
only in existing mobile home subdivisons™ (emphads added). This comports with the ordinances
dlowing non-conforming structures. Ordinance 88 600.01, 603.
126.  Section 600.01 addresses the dlowance of non-conforming structures and Sates:

It is the intent of this Ordinance to permit these non-conformities to

continue until they are removed (except as otherwise herain provided),

but not to encourage their survival. Such nonconformities are

declared by this Ordinance to be incompatible with the permitted

gructures and uses of land and Sructuresin digrictsinvolved. Itisfurther

the intent of this Ordinance that such non-conformities shal not be

enlarged upon, expanded, or extended, except asprovided for herein, nor

to be used as grounds for adding other structures or uses prohibited

dsawhereinthedidrict.
(empheds added). This Ordinanceisincompatible with the entry in the minutes of the planning and zoning
commissonwhich gated "[t]hat the requested specid exception will bein harmony with the purpose and

intent of the Zoning Ordinance and will not beinjuriousto the neighborhood or the generd welfare™ While

12



the commisson's minutes ogensgbly tracked the ordinance on specid exoeptions, Section 905, its
condusion to dlow the spedid exception was not in accord with the Hancock County Zoning Ordinances
since a mobile home, a non-conforming structure, is not dlowed on property zoned R-1. The Hancock
County Circuit Court should be affirmed.

SMITH, P.J., JOINSTHISOPINION.
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