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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1.  Ord Robinson gopedstothisCourt by writ of cartiorari from the Court of Apped swhich affirmed
thetrid court’stwenty-year sentence imposed upon Robinson for violation of probation terms imposed
upon Robinson during a 1996 pleaof guilty to sexud battery.
2.  Atthetime of the 1996 guilty plea Robinson had prior convictions, yet thetrid court nonethdess
sugpended Robinson’ ssentence. According to the record, Robinson pled guilty to areduced non-habitud
charge of sexud battery.  Robinson'srdeasewaslater revoked, and Robinson was ordered to sarve the

20 -year sentence.



13. Robinson filed amation for post-conviction rdief in thetrid court daiming thet his sentence wes
illegdly impasad because, asatwo time prior offender, he was not digible for asugpended sentence and
probation. Thetrid court denied the mation, and the Court of Appeds affirmed finding that Robinson
suffered no prgudice because his sentence was less than the maximum sentence that could have been
imposed.

4.  Weagreetha the Court of Appedswas correct to affirm the trid court, but we disagree with its
reasoning in reeching that decison. After thorough andysis of the facts and drcumstances peculiar to this
paticular case, careful examination of the record before us, and our interpretation of the goplicable
datutes, we hold that Robinson dearly pled guilty to a reduced charge as a non-hebitud offender, was
sentenced according to gppropriate Satutes, thus he was not given an illegd sentence by the trid court.
Accordingly, weaffirmthe Court of Appedal sdecison, but for different reasons. Robinson'spost conviction
relief isdenied.

STATEMENT OF THE CASE

1.  TheCourt of Appeds opinion induded the fallowing factud background:

Ora Robinson, after being indicted on two counts of sexud bettery in the Circuit
Court of Monroe County, pled guilty to one count. As a part of the plea agreement, the
remaining count wasretired to thefiles. Robinson was sentenced to aterm of twenty years;
however, the entire sentence was suspended on condition that Robinson comply with
certaintermsenumerated in thejudgment of sentence, oneof them being arequirement thet
heavaid futurecrimind vidaionsof thelaw. Robinson was subssquently arrested onthree
counts of uttering aforgery, and the State sought to revoke Robinson's probation and the
trid court, following a hearing on the matter, did in fact revoke probation and order
Robinson to serve the remaining portion of his twenty-year sentence.

Robinsonlater filedamoationfor pogt-convictionrdief dleging asubgtantia number
of different dams which he contends entitie him to have his judgment of conviction st
adde Thedrcuit court denied Robinson any rdief onhismation without affording imthe
opportunity to have an evidentiary hearing to prove the dlegationsin his mation.



The 1994 indictment againgt Robinson recited that he had been previoudy convicted of burglary in 1989
and 1990, such that he was indigible for probation at the time of the plea agreement and sentence.
Nonetheless, the Court of Appeds efirmed thetrid court'sdenid of pogt-conviction rdief on finding thet
Robinson suffered no preudice as a result of being sentenced to less then the gatutory maximum of 30
years

DISCUSSION

6. Itistruethat Robinson wasindicted in this case as an habitud offender under Miss. Code Ann.
§99-19-81 (2000), which dtates:

Every person convicted in this sate of a fdony who shdl have been convicted twice

previoudy of any fdony or federd crime upon charges separatdy brought and arising out

of separae incidents a different times and who shdl have been sentenced to separate

termsof one (1) year or morein any date and/or federd pend inditution, whether in this

date or dsawhere, shdl be sentenced to the maximum term of imprisonment prescribed

for such felony, and such sentence shdl nat be reduced or sugpended nor shdl such person

be digible for pardle or probation.
While Robinson was indicted as a habitud offender, whet occurred in the triad court on November 21,
1996, wasacommon occurrence repeding itsdf numeroustimesevery day inour trid courts—adefendant
who wasindicted as an habitud offender was dlowed, through the pleabargaining process, to plead as
a"non-habitud offender.” We have acknowledged this common occurrencein our trid courtsin the pedt.
See Rush v. State, 749 So. 2d 1024 (Miss. 1999); Turner v. State, 590 So. 2d 871 (Miss. 1991);
Wrenn v. State, 802 So. 2d 177 (Miss. Ct. App. 2001). A careful review of the record before usis

indeed reveding. According to the Reference Docket Sheat of Monroe County, which has been certified
asatrue and correct copy by thedrcuit court derk, Count | of Robinson'scharge wasreduced to anon-
hebitud datus; therefore, when Robinson pled guilty to sexud bettery, hedid not plead guilty asan habitud

offender. Consequently, once the State, through the pleabargaining process, agreed to drop the habitud



offender portion of the indictment, the trid judge was powerless to sentence Robinson pursuant to Miss.
Code Ann. §99-19-81. Wehavehddthat prior tothetrid judge sinvoking the provisonsof Miss. Code
Ann. 8§ 99-19-81, the State must prove beyond a reasonable doubt that the defendant is an habitud
offender, and under this atute such proof is usudly offered by way of properly catified/authenticated
documents regarding the prior indictments and sentencing orders. SeeMoorev. State, 631 So.2d 805,
806 (Miss. 1994); Buckley v. State, 511 So.2d 1354, 1360 (Miss. 1987); Seelyv. State, 451 So.2d
213, 215 (Miss. 1984). The State, in exerdsing itsduly authorized prosecutorid discretion, chose not to
proceed with any attempt to prove Robinson to be a Satutory habitua offender; therefore, aosant this
proof, Judge Gardner was without authority to sentence Robinson pursuant to the mandatory provisons
of Miss Code Ann. §99-19-81. But for theindusion of the Reference Docket Sheat of Monroe County
whichabsolutdy indicatesthe reduced non-habitud atusof thispleaof guilt and sentence, thisCourt could
not afirm the Court of Appedlsand trid court.

7. Uniform Rule of Circuit and County Court Practice 8.04 dlows defendants to enter guilty pless
upon pleanegoatiationswith prosacutorswhich may reducether offenseto alesser charge Rule8.04 dates
in pertinent part:

A. Entry of Guilty Pleas.

2. Entry of Guilty Plea. A person who ischarged with commisson of acrimind offense
incounty or arcuit court, and is represented by an attorney may, a hisher own dection,
appear before the court & any time the judge may fix, and be arraigned and enter aplea
of guilty to the offense charged, and may be sentenced by the court a thet time or some
future time gppointed by the court.

B. Plea Bargaining.



2. The prosecuting attorney, defendant's etorney, or the defendant acting pro se, may
reach an agreement that upon an entry of aplea of guilty to the offense charged or to a
lesser or rdated offense, the atorney for the State may do any of the fallowing:
a Movefor adismisd of other charges, or
b. Make a recommendation to the trid court for a particular sentence, with the
undergtanding that such recommendation or reguest will not be binding upon the
court.
8.  Numerous Missssppi cases present facts Smilar to the case sub judice where the defendant was
indicted as an habitud offender, but was able to plead guilty to alesser offense which did not indude the
hebitud satus or where the prosacutor chosenot to indict the defendant as an habitud offender if he plead
quiltytotheindicted crime See, e.g., Rush, 749 So.2d a 1025; Turner, 590 So.2d at 872-73; Wrenn,
802 So.2d at 179.
9.  Inthepresent case aguilty pleahearing was conducted on November 21, 1996, after thetrid hed
commenced. Although the trid judge was aware of Robinson's prior fdony convictions, the trid judge
acknowledged Robinson and his atorney hed been engaged in plea bargain discussons with the
prosecutor. He reed the new charge! which was listed only as fdony sexud battery with nomentionof an
hebitud atus, and Robinson plead guilty to the charge. The State recommended a 20-year suspended
sentence pending his future good behavior, which recommendation was accepted by the trid court and

Robinson was sentenced pursuant to the recommendation. According to the sentencing order, Robinson

plead guilty to acharge of sexud bettery. Again, there was no mention of habitua datus

1On April 25, 1995, Robinson wasindicted on one count of felony sexua battery and was charged
under § 99-19-81 as a habitua offender. According to the indictment in cause number CR95-056,
Robinson had previoudy been convicted for three house burglaries, one in Pontotoc County, and two in
Union County.



110.  Acoordingtothedocket sheet an agreed motion to reducethe charge, an order reducing thecharge
in Court | to non-habitud, an order accepting a pleato the reduced charge, amation to retire the cause
to thefilesasto Count |1, an order retiring the cause to the files asto Count 11, and asentencing order in
Court | weredl filed on November 21, 1996. The court papersfrom the Circuit Court of Monroe County
only contain the sentencing order. Howeve, it isdear from the docket sheat and from the sentencing order
that Robinson did not plead as an habitud offender. Becausehedid not plead guilty asan habitud offender,
the trid court was under no obligation to sentence Robinson to the maximum deatutory pendty of thirty
years. Despite Robinson’ s contention thet hewas somehow lured into pleading guilty, the record indicates
thet hispleawas free and voluntary without threat or coerson. In fact, it is dear that Robinson avoided
sentence as an hebitud offender by a reduced non-hebitud pleabargain. The trid judge is the ultimete
decisonmaker asto whether or not to acogpt aplea of guilt and isaso soldy respongble for determining
the appropriate sentence. Thetrid judge does not have to accept any sentence recommendation made
during pleanegoatiations Here, thetrid court did accept the recommendation of the sate and o sentenced
Robinson accordingly. We hold that Robinson was not given an illegd sentence, but rather, he was
gopropriately sentenced according the governing atutes. We need not address 8§ 47-7-33 as we find
Robinson was nat illegaly sentenced for the reasons Sated above.

CONCLUSON

11. Thejudgments of the Court of Appedsand thetrid court areaffirmed but for different reesonsas
previoudy discussed above. The sentence imposed by the trid court was not illegd but was proper in
accordance with our datutes.

112. AFFIRMED.



PITTMAN,CJ.,WALLER,DIAZ,EASLEY ANDGRAVES, JJ.,CONCUR. COBB,
J., CONCURS IN RESULT ONLY. CARLSON, J., CONCURS WITH SEPARATE
WRITTEN OPINION JOINED IN PART BY COBB, J. McRAE, PJ., NOT
PARTICIPATING.

CARLSON, JUSTICE, CONCURRING:
113. | agree with the mgority’s condusion that the Court of Appeds erred in finding that Robinson
suffered no prgudice by recaiving a sentence of less than the maximum sentence dlowed by law, and thet
Robinson cannot now be heard to complain of an undesarved lenient sentence, whether legd ve non.
114.  However, | part company with the mgority when it finds thet the trid judge in this case did not
impose an illegd sentence, under our current case law interpreting Miss. Code Ann. 8 47-7-33. On the
other hand, with the utmost deference and respect for my ditinguished colleagues on this Court who have
creeted aline of cases 9ding that Miss Code Ann. § 47-7-33 prohibits atrid judge from imposng “a
sugpended sentence’ upon a prior convicted fon, | mugt respectfully disagree with those lines of cases
for | firmly beieve that the trid judge, in the exerdise of sound judicid discretion, correctly goplied the
datute in imposing a suspended sentence upon Robinson, notwithstanding the fact thet Robinson was a
prior convicted felon at thetime of sentencing. My opinion isbased on thefactsand circumstances peculiar
to this particular case, and my interpretation of the gpplicable Satutes.
115.  While Robinson wasindicted in thiscase asan habitud offender under Miss Code Ann. §99-19-
81, the mgjority quite correctly points out that through the customary plea-bargaining process, the Sae,
in the dear exercise of prosecutorid discretion, chose not to go forward with its proof on the habitud
offender portion of the indictment, thus alowing Robinson to pleed as a*“non+habitud offender”, thereby

enabling Judge Gardner to then be uncondrained by the hebitud offender datute insofar asthe impodtion



of asantence of less than the maximum pendty dlowable by law without consideration of the non-pardle
or non-probation requirements of the Satute.
116. However, the mgority ers when it Sops there and condudes that Robinson did not recaive an
illegd sentence. The mgarity correctly points out thet when Robinson pleed guilty tothe principd offense
in 1996, "Robinson had prior convictions, yet thetrid court nonethe ess sugpended Robinson’ ssentence.”
Mgority Opinion 1l2. Themgority acknowledgesthet a leest one of thedamsin Robinson’ sSPCR mation
was “that his sentence was illegdly imposed because, asatwo time prior offender, hewas nat digible for
asuspended sentence and probation.”? Mgarity Opinion ] 3. Findly, the mgority condudes
After thorough andysdis of the facts and circumstances peculiar to this particular case,
caeful examination of the record before us, and our interpretation of the gpplicable
datutes, we hold that Robinson dearly pled guilty to areduced charge as a non-habitud
offender, was sentenced according to gopropriate datutes, thushewasnot given anillegd
sentence by thetrid court.
Mg ority Opinion 4. However, in so conduding, the mgority, | regpectfully submit, fails to address the
issue of aprior convicted felon receiving asugpended sentence, which Robinson raised in hisPCR mation.
This issue is dtogether different then the issue addressed by the mgority - the legdity of a defendant
indicted under the provisons of Miss. Code Ann. 8§ 99-19-81 recalving a less than maximum sentence
through the pleabargaining process resulting in the prosecution’ s“ dropping” the habitud offender portion

of theindictmert.

2While the mgjority correctly conveys Robinson’s claim, Robinson isin error in stating that Judge
Gardner imposed “probation.” Judge Gardner imposed a twenty (20) year suspended sentence, with
court-imposed terms of good behavior, but not “probation” asenvisioned by thetermsof Miss. Code Ann.
8§ 47-7-33.



117. InRobinson v. State, 585 S0.2d 757 (Miss. 1991) (Robinson |),2 thetrid judge imposed a
three-year suspended sentence, with supervised probation, on a prior convicted felon (Robinson) and

judgment was entered accordingly; however, only three days|aer, during the sameterm of court inwhich
he had just been sentenced, Robinson was arrested on another feony charge, and thetria judge ordered
that Robinson actudly servehisthreeyear sentenceintheMissssppi Department of Corrections(MDOC).

4 ThisCourt correctly hdd that Miss. Code Ann. 8§ 47-7-33 did not permit “ sugpension of sentenceand

probationto adefendant with aprior fdony conviction.” 1 d. at 759. (emphasisadded). Thus, the sentence
wasillega and was set asde, and the case was remanded for anew trid.

118. In Gossv. State, 721 So.2d 144 (Miss. 1998), the defendant, while indicted as an habitua
offender, was dlowed, through pleabargaining to plead as a non-habitud offender and the trid court
theredfter imposed a sentence of “ten years in the (MDOC), with seven years to serve and three years
suspended for afiveyear period.” | d. a 145. On gpped to this Court, Goss asserted that becausehewas
a prior convicted fdon, he had been erroneoudy sentenced by the trid judge to a probationary term
prohibited by Missssppi Code Ann. § 47-7-33. This Court concluded that “[&]fter dlose consideration
of thegatutory language, wefind the partid sugpenson of Goss ssentencearoneous. “ | d. at 145. Goss
then discussed the difference of the terms ™ sugpengon” and “probetion,” but then, indting Robinson |,

the Court concluded:

3The defendant in Robinson |, is not the same defendant before the Court today, but the
Robinson | designation is being used so asto avoid confusion.

“This action wastaken not asaresult of arevocation hearing, but instead amodification of theinitia
sentencing order since the trid judge was Hill involved in the same term of court in which the origind
sentence had been imposed, thus thetrid judge had authority to modify the origind judgment while il in
term. Jonesv. Index Drilling Co., 251 Miss. 578, 170 So.2d 564, 571 (1965), citing Bronson v.
Schulten, 104 U.S. (14 Otto) 410, 26 L .Ed. 797 (1882).

9



Goss cites Robinson v. State in support of his contention that his suspended sentence
was eroneous. Robinson v. State, 585 So.2d 757 (Miss. 1991). In Robinson, we
hdd thetrid court sugpended the defendant’ ssentenceinviolaion of 8§47-7-33 duetothe
defendant’ sprior fdony conviction. Robinson, 585 So.2d a 759. Theuncartainty inthe
indant case dems from the disinguishable fact that only part of Goss's sentence was
suspended by the lower court rather than the entire sentence asin Robinson. We find
thet the wording of the Statute not only regtrictsthecourts ability to place defendantswith
prior felony convictions on probation, but it dso redrictsthar ahility towhally or partidly
suspend the sentence of aprevioudy convicted feon. Therefore, the lower court erred in
sentencing Goss, a convicted feon, to sarve seven yearsin the Sate penitentiary followed
by aconditiond threeyear sugpended sentence. Gossisamply not entitled to asuspended
sentencein light of hisprior conviction.

721 So.2d a 146. Agan, with dl deferenceto my colleagues, | bdievethisCourt got it right in Robinson
I, but then, though unintentionaly, misgpplied the holding in Robinson | to thefactsin Goss.

119. Goss aditsprogeny, in my humble opinion, have continuoudy misnterpreted Miss. Code Ann.
§47-7-33(2000) by usngtheterms" suspended sentence’ and " probation” interchangeebly. Section47-7-
33 dates.

(1) When it gppearsto the satisfaction of any circuit court or county court in the State of
Missssppi; having arigind jurisdiction over crimind actions, or to the judge thereof, that
the ends of judtice and the best interest of the public, as well as the defendant, will be
sarved thereby, such court, in term time or in vacation, shadl have the power, after
convictionor apleadf guilty, except in acase where adegth sentence or lifeimprisonment
Isthe maximum pendty which may beimposed or wherethe defendant has been convicted
of afdony on aprevious occason in any court or courts of the United States and of any
date or territories thereof, to suspend the imposition or execution of sentence, and
place the defendant on probation as herein provided,® except that the court shdl not
suspend the execution of asentence of imprisonment after the defendant shall have begun
to serve such sentence. In placing any defendant on probation, the court, or judge, shdll
direct that such defendant be under the supervison of the Department of Corrections.

*Miss. Code Ann. § 47-7-35 sets out the terms of supervised probation, when the defendant is
going to serve the terms of probation under the direction and control of the Missssippi Department of
Corrections (MDOC).

10



(emphedsadded). My interpretation of the satute has dwaysbeen thet prior convicted fel onsare excepted
only from receiving supervised probation, not from receiving a sugpended sentence. The prior feony
exception goplies only in a Stuation where the sentending judge intends “to suspend the imposition or
execution of sentence, and place the defendant on probation as herein provided.” The fact thet the
legidature chose in this sentence to use the conjunctive “and” as opposad to the digunctive® or” isariticd
to our proper judidd interpretation of this legidative enactment. | respectfully bdieve that the mgority
would acoept the premise that a suspended sentence with court impased terms of good behavior, and a
court imposed supervised probation involving, inter dia, the gatutory terms found in Miss Code Ann.
8 47-7-35 and dso invalving aMDOC probation officer are two dtogether different sentences. If the
legidature hed intended for the prior felony exception to goply to both ingances where a judge is
conddering impogtion of a“graght” suspended sentence vs. upervised probation, the legidature would
have used thedigunctive® or” to assurethat the prior feony exception gpplied in both sentencing Stuations.
Thefact that the legidature chose here to use the conjunctive “and’, as opposed to the digunctive “or,”
speaksvolumesastotheintent of thelegidaturein drafting thisstatute. Jusice Mills in hisdissanting opinion
in Carter v. State, 754 So. 2d 1207, 1210-11 (Miss. 2000), acknowledged that there is a distinct
difference between a" suspended sentence’ and “probation.” InCarter, Justice Millsdissented and Sated,
in pertinent part:
This datute [Miss. Code Ann. § 47-7-33] ether incorrectly or inadvertently
equates probation with suspengon of sentence. There is a difference between the two.
Under probetion the court rd easesthe defendant into the community under thesupervison
of aprobation officer. The defendant'sfresdom after conviction issubject to the condition
that for a dipulated period of time he shdl conduct himsdf in a manner gpproved by a
specid officer to whom he must make periodic reports. Black's Law Dictionary, 1082
(5thed.1979). A suspended sentenceisonethat isgiven formaly but not actudly served.

The defendant is not required, a the time the sentence is imposed, to actudly serve the
sentence. This sugpengion is contingent upon the good behavior of the defendant. 1d. a

11



1223, 1297. Under a suspended sentence the defendant is not required to report to an
officer as he is while on probation. However, the trid court does possess the power to
revoke the sugpended sentence.

Clealy, the obligations, dutiesand expectations of the defendant on probation are
didgint from a defendant's responghilities while "sarving” a suspended sentence.
Furthermore, atrid court may imposeasuspended sentencefor aterm up to themaximum
sentence dlowed by law. Under Missssippi law, atrid court may only impose probetion
for amaximum of five (5) years. Miss. Code Ann. 8 47-7-37 (Supp. 1999). In spite of
these differences between the suspended sentence and probetion, section 47- 7-33
confuses sugpended sentences and probation and treats them as one in the same[°] This
is evidenced by the language, "... to supend the impogition or execution of sentence, and
place the defendant on probation as herein provided...." Miss. Code Ann. 8§ 47-7-33
(1993). A suspenson of asentence does not autometically mean that the defendant will be
on probation and under aduty to report to a probation officer. It Smply means thet part
of his entire sentence has been postponed pending the defendant’s good behavior or such
other conditions as the court may seefit to establish.

Carter, 754 So. 2d at 1210-11 (Mills, J., dissenting).

120. A suspended sentenceisasentencewhichisgivenformdly following the conviction of acrime, but
the defendant is not required to serve the sentence @ the time the sentence is imposed. Black's Law
Dictionary 1446 (6th ed. 1990). The supensionis conditioned upon the good behavior of the defendart.
Id. a 1363. Thetrid court does have the power to revoke asuspended sentence, and the defendant isnot
required to report to any officer if his sentence is suspended. However, if adefendant is given probation,
that defendant isrdeassd under the supervison of aprobation officer. The defendant must agreeto certain
tems and conditions, and any violation of such term or condition will subject the defendant to arevocation
of probation. The probation officer must report the probationer's progress to the court and surrender the

probationer if any violaion occurs Id. a 1202.

®| disagree with Justice Mills asto this one satement. Contrary to Justice Mills' s statement that the
statute confuses these terms, | believe the language of the dtatute is clear and unambiguous and the
legidative intent is clear.

12



21. Uponacareful reeding of Miss Code Ann. 847-7-33, theprior convicted felony exception applies
only when the sentencing judge is suspending the impasition of the sentenceand plading the defendant on
probation. The prior convicted felony exception does nat goply when the sentending judge is suspending
the impasition or execution of the sentence, period, without any added terms of supervised probation.” As
Stated above, adefendant who receives a suspended sentence will not necessarily be placed on probation
or berequired to report to aprobation officer. If the court sugpendsasentence, that portion of the sentence
which is sugoended will only be postponed pending the defendant's good behavior or any other such
condiitions established by the court. Asametter of common practicein our drcuit and county courts, when
the judgeimposesasuspended sentence upon adefendant, that defendant will ordinarily beingructed, inter
dia nat to illegdly use or possess any illegd drug, not to own, carry or conced a fireerm, and not to
commit any crime during the period of sugpenson, whether that period be for one, five, ten or twenty
years® Additiondly, as opposed to the provisonsof Miss. Code Ann. § 47-7-33, which dearly satethet
aprior convicted fedon cannot recaive “ supervised probation,” thereisno datutory prohibition againd the

impostionof agraight sugoended sentence, either totd or partid,® by thetrid judge, uponaprior convicted

"Of coursg, thetrid judge will impose certain conditions of good behavior, as pointed out herein,
and the falure of such defendant to abide by these court-imposed “good behavior” terms may result in a
revocation of the defendant’ s suspended sentence.

8For example, if the maximum pendty for a particular crimeis twenty (20) years, the judge could
impose the maximum pendty and suspend the entire sentence, meaning that the defendant would have to
abide by the specified court-imposed terms of the suspended sentence for the entire twenty (20) year
period, failing which, upon proper proof of violation during the period of suspension, the judge could
revoke the entiretwenty (20) year suspended sentence and havethat defendant servethe entiretwenty (20)
years in the custody of the MDOC. Of course, the judge could choose, in the exercise of discretion, to
partidly revoke the suspended sentence.

°A totaly suspended sentence would be, for example, five (5) years with the entire five (5) year
sentence suspended, with the defendant being required to stay on good behavior for the entirefive (5) year
period subject to the court-imposed terms. A partidly suspended sentence would be, for example, five

13



fdon, subject to specified “ court-imposed terms’ as opposed to the Satutory supervised probation terms
which involve a probation officer.

22.  The sentence imposed upon Robinson was nat illegd. After Robinson pled guilty to one count of
sexud battery asanon-habitud offender, the State recommended that he be sentenced to twenty yearsand
thet the sentence be suspended provided, inter dia, that he violate no law of the United States, the State
of Mississippi or any other gate. Accordingto Miss. Code Ann. 847-7-33, thetrid court had theauthority
to sugpend Robinson's sentence even though he was a prior convicted fdon. If thetrid court hed chosen
to dso place Robinson on probation, the prior convicted fdon exception in 8 47-7-33 would cartainly
apply, and the sentence would have beenillegd.’® However, thet did not happen here.

123. Because Judge Gardner’s sentence impased upon Robinson was nat illegd, but indeed, was a
pamissble santence as a mater of Satutory law, and because the maximum prison term was not
mandatory ineamuch as Robinson did nat plead guilty asan hebitud offender, | agreewith the mgority thet
the decison of the Court of Appedlswhich afirmed thetrid court’ sdenid of post-conviction rdief should
be affirmed. Even though | do not agree with the reasoning of the Court of Appedls, thet court’ s ultimete

decigon to afirm the trid court was correct. However, because | fed that the mgority should have dso

(5) years, with three (3) years suspended and two (2) years to actualy serve by way of MDOC
incarceration, and upon release from MDOC custody, the defendant would haveto stay on good behavior
for the remaining three (3) years, subject to the court-imposed terms.

1%0One find observation—Itisinteresting to notethat in 1995, thelegidature enacted alaw, codified
as Miss. Code Ann. 8§ 47-7-34, which alows the sentencing judge to impose a period of incarceration
followed by “post-release supervison”, which involves the defendant’ s compliance with “ probation-like”
terms, with the penalty for non-compliance being the same as that of violation of probation, namedy, a
revocation (or termination) of the period of post-release supervison. Noticeably absent from this statute
isany “prior felony exception” asfound in Miss. Code Ann. 8 47-7-33.

14



addressed the sugpended sentence/probation issue raised by Robinson, | fet compelled to address this
isue.
724.  For these reasons, | respectfully concur.

COBB, J., JOINSTHISOPINION IN PART.
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